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PREFACE  TO  THE  SECOND  EDITION. 


In  preparing  this  edition  the  Editor  has  had  the  great 
advantage  of  the  Author's  notes  up  to  the  year  1885.  The 
method  and  arrangement  of  the  first  edition  have  in  the 
main  been  followed,  but  very  considerable  additions  and 
alterations  have  been  made,  in  order  to  bring  this  edition  up 
to  date,  and  to  include  the  substance  of  the  many  important 
decisions  given  since  1879  with  reference  to  statutes,  so 
that  this  work  might  be  made  as  far  as  possible  a  com- 
plete book  of  reference  on  the  subject  of  statute  law. 

The  Interpretation  Act,  1889,  has  done  much  to  simplify 
the  language  and  facilitate  the  interpretation  of  statutes ;  but 
its  practical  and  far-reaching  effect  is  not  yet  fully  realised. 
An  endeavour  has  been  made  in  this  edition  to  show  how  far 
the  Act  alters  or  adopts  pre-existing  rules  of  construction,  and 
also  to  deal  with  the  effect  of  Consolidation  and  Eevision  Acts. 
The  Author's  Appendix  of  Words  judicially  and  statutably 
construed  has  been  much  enlarged ;  but  neither  time  nor 
space  permitted  the  Editor  to  make  the  Appendix  a  complete 


vi  Preface. 

dictionary  of  statutory  terms.  The  second  Appendix,  of 
popular  and  short  titles,  is  new,  and  intended  to  meet  a  need 
which  the  Editor  has  often  himself  experienced,  but  which 
will  now  be  satisfied  to  a  great  extent  by  the  Short  Titles 
Act,  1892. 

For  the  Table  of  Contents  in  the  first  edition  has  been 
substituted  a  table  of  contents  at  the  head  of  each  chapter ; 
and  the  Index  has-  been  reduced  in  bulk,  and  simplified. 
The  date  of  each  case  is  inserted,  to  facilitate  reference  to 
sets  of  Reports  not  specified  in  the  text  or  Table  of  Cases. 

W.  F.  CRAIES. 

3  Temple  Gardens, 
.Tnht  1892. 


PREFACE  TO  THE  FIRST  EDITION. 


The  present  treatise  was  jointly  projected  by  my  friend 
Mr.  Edwakd  Jenkins,  M.P.,  and  myself,  about  nine  years 
since.  Shortly  after  that  time  my  friend  relinquished  his 
practice  at  the  Bar  for  other  pursuits,  literary  and  political, 
and  thenceforward  the  task  of  collecting  and  comparing 
authorities  devolved  upon  me.  I  am,  therefore,  solely 
answerable  both  for  the  form  and  matter  of  this  com- 
pilation. 

H.  H. 

Papeb  Buildihgs,  Tkmple, 

I 

Auffwt  1879. 


TABLE  OF  CONTENTS. 


AUTHORS  CITED xi 

TABLK  OF  CASES xiii 

TABLE  OF  STATUTES lix 


PRELIMIKARY. 

CM  %r. 

I.  laiTKOuuc-roKY 1 — 19 

II.    XHK  DRAFTING   OF   STATUTES 20 — 33 

III.     AITTHEXTICATIOK    AK1>   CITATIO.N 34 — 61 

IV.  CI.A8(iinCATION    OF  STATinXS 02 — 75 


PART  I. 

CONSTKUCTION    OF   STATUTES. 

1.    ueSEUAL  KULFJl  CF  CON8TRUCTIOK  WB£R£  THE  MEANIKO  18  PLAIN  7C — 109 

1  I.     KULES  OF  C0>'8TBUCTI01f  WHEN  THE  MEANING  IS  NOT  PLAIN             .  llO — 126 
III.     WHAT  MAT  AND  MAY  NOT  BE  IMPLIED  WHEN  THE  MEANING  IS  NOT 

PLAIN 127—  141 

IV.     WHAT   80UKC'Et»  OF    INFORMATION    OUTSIDE    A    STATUTE    MAT    BE 

IffiKD  FOR  THROWING  LIGHT  ON  ITS  MEANING      ....  142 — 171 

V.     INTERPRETATION  OF  WORDS 172—  209 

VI.     EPTECT   OF   ONE    PART   OF  A    STATUTE   UPON  THE    CONsTI.UCTION 

OF  THE  OTHER  PAKT8 210 — 24<» 


,T*  V*^ 


X  TaihU  of  ContevJts. 

PART  II. 

EFFECT  AND  OPERATION  OF  STATUTES. 

CHAP.  P16t 

1.    KFFKCr  OP  STATUTES  CRSATIXO  DDTIK8 247—269 

II.  KN'ABLUfO  ACTS 270—319 

III.  EFFECT  ON  COMMON  LAW  AND  EQUITY 320—880 

IV.  EFFECT  ON  PRIOR  ENACTMENTS 331—363 

V.  COMMENCEMENT  AND  DURATION  OP  EFFECT  OF   STATUTES   .  .   364 — 408 

VI.    EFPBCT  ON  THE  CROWN 401 — 421 

^VII.    TERRITORIAL  EFFECT  OP  STATUTES 422 — W(l 

VIII.    MISTAKE 461—471 


PART  III. 


PENAL    ACTS. 


I.    DEFINITION  AND  CONSTRUCTION  OF  PENAL  ACTS 
U.    EFFECT  OF  PENAL  ACTS      .... 


481—497 


PART  IV. 


PRIVATE  ACTS. 


I.    NAIUKE  AND  CONSTRUCTION  OP  PRIVATE  ACTS 
M,    EFKKCT  OF  PRIVATE  ACTS  .... 


498-518 
5l9-o2y 


APPENDIX  A. 
APPENDIX  B. 
INDEX 


530-603 
604-617 
rtl9-65y 


AUTHORS   CITED, 


Bacon,  Abridgement,  tit.  "  Statute." 

BarringtOD,  ''  Obsenrations  on  the  Statutes. '' 

Blackstone,  *'  Commentaries." 

Chambers,  **  Opinions  of  Eminent  Lawyers." 

Chiford,  •*  History  of  Private  BiU  Legislation." 

Coke,  "  Institutes." 

Comyns,  "  Digest,"  tit.  **  Parliament,"  R.,  and  tit.  '*  Statute,"  K. 

Dwarris,  '*  Statutes  "  r2nd  ed.). 

Greaves,  '*  Criminal  Law  Consolidation  Acts." 

Kent,  "Commentaries." 

"Law  Quarterly  Review,"  ed.  by  Sir  F.  Pollock. 

Lnmley,  "  On  Bylaws." 

Maxwell,  '*  Interpretation  of  Statutes." 

May,  '*  Parliamentary  Practice  "  (9th  ed.). 

Plowden,  **  Commentaries." 

Sedgwick,  "  Statutory  and  Constitutional  Law  "  (2nd  ed.,  by  John  Norton 
Pomeroy,  LL.D.).     New  York :  Baker,  Voorhis  &  Co.     1874. 

Stephen,  "  Digest  of  Criminal  Law." 

Story,  "Conflict  of  Laws." 

Thrinfr,  "Practical  Legislation." 
„      '*  Simplification  of  the  Law." 

Wilbcrforce,  **  On  Statute  Law." 

Wooddeson,  '*Vinerian  Lectures." 

Wynne.  "  Dialogues." 


CORKIGENDA. 

Page  140,  n.,  for  "  Dale  v.  Chapman  "  read  "  Chadwidc  v.  Ball.'' 
„    207.  for  "  He  Blanc  (1883)/'  &c.,  read  "  B.  v.  Blane  (1843).  13  Q.  B.  76t»." 
„    286,  for  "  HenMethwcate  "  read  "  HehblethwaiU. " 
„    448,  Citizens"  Ins.  Co.  v.  Parsons,  for  "  (1883),  9  App.  Gas.  96,'*  read 
••(1881),  7  App.  Gas.  96." 


TABLE  OF  CASES. 


I'ACE 

Abd-cl-MESSIH  v.  Farrah  (1887),  13  App.  Cas.  431      .                          .  434 
Abel  P.  Lee  (1871),  6  C.  P.  365  ;  40  L.  J.  C.  P.  154;  23  L.  T.  844  ;  19 

W.  R.  626 106 

Abley  r.  Dale  (1851),  20  h.  J.  C.  P.  233 101 

Accidental  Marine,  &c.,  Co.  v.  Mercati  (1866),  3  Eq.  200     .                 .  569 
Advocate-Greneral  v.  Ranee  Sumomoyee  Dossee  (1839),  2  Moore  P.  C. 

N.  S.  59 ;  9  Moore  Ind.  App.  387  ;  9  Jar.  N.  S.  778 ;   8  L.  T.  843  .  455, 

456 
Advocate  (Lord)  r.  Hamilton  (1852),  1  Macq.  H.  L.  (So.)  46        .         .240 

V.  Sinclair  (1867).  1  H.  L.  (So.)  131    .        .        .         165,  n. 

4erated  Bread  Co.  v.  Gregg  (1873),  8  Q.  B.  355  ;  42  L.  J.  M.  C.  117  ; 

28  L.  T.  816 95 

Ainsley  v.  Nicholson  (1890),  24  Q.  B.  D.  144  ;  59  L.  J.  Q.  B.  102  :  61 

L.T.  809 540 

Aiton  V.  Stephen  (1876),  1  App.  Cas.  456 66,  506 

Albon  V.  Pyke  (1842),  4  M.  &  G.  421 ;  11  L.  J.  C.  P.  266      ..        .  140 
Alderson  v.  Maddison  (1883),  52  L.  J.  Q.  B.  737  ;  49  L.  T.  303  ;  31 

W.  R.  820;  8  App.  Cas.  467 87 

Alexander  r.  Brame  (1855),  7  D.  M.  A:  G.  539  ;  30  Beav.  153 ;  1  Jnr. 

N.  S.  889  ;  9  W.  R.  719 91 

V.  Jeffries  (1860),  8  H.  L.  C.  603 212 

V.  Jones  (1866),  1  Ex.  133 552 

p.  Kirkpatrick  (1874),  2  H.  L.  (8c. )  397       .                         .  163 

r.  ScotUmd,  Officers  of  State  for  (1868),  1  H.  L.  (Sc.)  276  .  410 

Alexandre  v.  Alexandre  (1870),  2  P.  &  D.  164  ;  39  L.  J.  P.  &  M.  84  ; 

23  L,  T.  268  ;  18  W.  R.  1087 540 

Alison  r.  Bnms  (1889),  15  App.  Cas.  44  ;  59  L.  J.  P.  C.  34 ;  61  L.   T. 

H47 156,  197,  m.,  460 

Allchnrch  f.  Hendon  Assessment  Committee  (1891),  2  Q.  B.  436  553 

Allcroft  V.  London  (Bishop  of)  (1891),  A.  C.  666  ;  65  L.  T.  92     .         .  290 

Allen  V.  Flicker  (1839),  10  A.  &  E.  640 ;  3  Jar.  1029  ....  356 
Alston.  R.  L.  (The)  (1883),  8  P.  D.  5  ;  48  L.  T.  460  ;  5  Asp.  Mar.  Cas. 

43 Ill 

.Uton  Woods,  case  of  (1595),  1  Co.  Rep.  472 240 

Altiincham  Union  v.  Cheshire  Lines  Committee  (1885).  15  Q.   B.  D. 

597 509 

Amalia(The)  (1863),  1  Moore  P.  C.  N.  S.  474  ;  32  L.J.  Adm.  191 ;  9  Jur. 

N.  S.  nil  ;  8  L.  T.  805 ;  12  W.  R.  29 436,  437 


xiv  Tahle  of  Cases. 

Amesbury  (Gnardiaos)  v.  Wilts  Justices  (1883),  10  Q.  B.  I).  Af^ ;  bl 

L.  J.  M.  C.  64  ;  31  W.  R.  521 567 

Amicable  Society  v.  BoUand  (1830),  4  BUgh  N.  S.  194  ;  1  D.  &  CI.  1 .    197 
Amos,  Be  (1891),  3  Ch.  167  ;  60  L.  J.  Ch.  670  ;  66  L.  T.  69  .    5W 

Amy  Townsend's  case.     See  Townsend. 
Anderson's  case  (1877),  7  Ch.  D.  113  ;  60  L.  J.  Ch.  269  ;  4,3  L.  T.  72.3 ; 

29  W.  R.  372 5« 

Anglesea,  Doe  d.,  v.  Rageley  (1844),  6  Q.  B.  107  .383 

Anonymous  (1698),  12  Mod.  249 aajB 

Anthony  v.  Seger  (1789),  1  Hagg.  (Consist.)  13    .  208. ». 

Archer  v.  James  (1861),  2  B.  &  S.  74  ;  10  W.  R.  665    .  .    601 

Arding  v.  Bonner  (or  Holmer)  (1866),  1  H.  &  N.  85  ;  2  Jar.  N.  S.  763 : 

26  L.  J.  Bx.  231    .••.......    145 

Argos,  Cargo  ex  (1872),  5  P.  C.  145;  28  L.  T.  745  ;  21  W.  R.  707       .     41, 

86,  12i.  2l>4 
Arnold  v.  Gravesend  (Mayor,  &c.,  of)  (1856),  2  K.  &  J.  591  ;  20  Jur.  13, 

703  ;  26  L.  T.  O.  S.  182  ;  27  do.  97  ;  4  W.  R.  478.  763  134. ». 

Arthur  v.  Bokenham  (1708),  11  Mod.  160 138,  308 

Artola,  He  (1890),  24  Q.  B.  D.  640 ;  59  L.  J.  Q.  B.  254  ;  62  L.  T.  781 .      435, 44*« 

Ashbnmham  v.  Bradshaw  (1740),  2  Atk.  36 372 

Ashbnry  Carriage  Co.  v.  Riche  (1875),  7  H.  L.  663  ;  44  L.  J.  Ex.  185  ; 

33  L.  T.  461 201,  286,  290,  292, 3tt 

Atkinson  v.  Newcastle  Water  Works  Co.  (1877),  2  Ex.  D.  441 ;  46 

L.  J.  Bx.  776  ;  86  L.  T.  761  ;  20  W.  R.  35    .                         252,  253, 2ft) 
Att.Gen.  v.  Allgood  (1743),  Parker's  Rep.  1 416 

V,  Andrews  (1860),  2  Macn.  k  G.  226  ;  20  L.  J.  Ch.  467 ;  14 

Jur.  905 291 

V.  BaUey  (1847),  1  Ex.  281 ;  17  L.  J.  Ex.  9  .  .    181 

V,  Ball  (1846),  10  Ir.  Eq.  Rep.  161  .     rm,  505 

V.  Barker  (1871),  7  Ex.  177 412 

V.  Barry  (1869),  4  H.  &  N.  470 ;  28  L.  J.  Ex.  21 1  ;  7  W.  R 

488 576 

V,  Birkbeck  (1884),  12  Q.  B.  D.  605  ;  63  L.  J.  Q.  B.  378  ;  61 

L.  T.  199  ;  32  W.  R.  905 635, 563 

V.  Bradlangh  (1884),  14  Q.  B.  D.  667  ;  54  L.  J.  Q.  B.  205  : 

62  L.  T.  689 ;  33  W.  R.  673 159,  692 

0.  CampbeU  (1872),  6  H.  L.  624;  41  L.  J.  Ch.  611  ;  21 

W^.  R.  34,  n.  .         •  4o9 

i;.  Cast  Plate  Co.  (1792),  1  Anstr.  39 592 

V,  CecU  (1870),  6  Ex.  263  ;  39  L.  J.  Ex.  201  ;  22  L.  T.  20 ; 

18  W.  R.  949 12 

V.  Chelsea  Water  Works  Co.  (1728),  Fitzgibbon  96     .        .240 

r.  Cockermouth  (1874),  18  Bq.  172  ;   44  L.  J.  Ch.  118;  30 

L.  T.  690 ;  22  W.  R.  619 252 

V,  Constable  (1879).  4  Ex.  D.  172  ;   48  L.  J.  Ex.  455 ;   27 

W.  R.  661 412 

V.  Dardier  (1883),  11  Q.  B.  D.  166  ;  62  L.  J.  Q.  B.  329 ;  48 

L.  T.  682  ;  31  W.  R.  499 583 

V.  Donaldson  (1842),  10  M.  &  W.  117  .  .     403. 413 

V.  Edison  (1881),  6  Q.  B.  D.  244 :  60  L.  J.  Q.  B.  145 ;  43 

L.  T.  697  ;  29  W.  R.  428 596 


TaMe  of  Cases,  xv 


PACE 


Att.-Gen.  r.  Edwards  (1891),  1  Ch.  194  ;  63  L.  T.  639  .  537.  567,  589 

r.  Emerson  (1891),  A.  C.  649  ;  65  L.  T.  664  ;  38  W.  U.  102   405,  668 

r.  Greftt  Eastern  Rail.  Co.  (1872),  7  Ch.  App.  475  ;  41  L.  J. 

Ch.  605  ;   26  L.  T.  749  ;   20  W.  R.  699  ;  affd.  6  H.  L. 
367  ;  22  W.  R.  281 245 

r.  Great  Eastern  Rail.  Co.  (1879),  11  Ch.  D.  449  ;  48  L.  J.  Ch. 

429 ;  40  L.  T.  265  ;  27  W.  R.  759  .  217,  218,  517 

r.  Great  Eastern  Rail.  Co.  (1880),  5  App.  Cas.  578         .        .     292 

r.  Great  Western  Rail.  Co.  (1877),  4  Ch.  D.  735 ;  40  L.  J.  Ch. 

192  ;  36  L.  T.  921 ;  25  W.  R.  330  .  .        25,  562 

r.  Hackney  Local  Board  (1876),  20  Eq.  626  ;  44  L.  J  Ch.  645 ; 

33  L.  T.  244 120 

r.  Hertford  (Marquis  of)  (1849),  3  Ex.  670  ;  18  L.  J.  Ex.  332  .     381 

r.  Hope  (1834),  1  C.  M.  &  R.  630  ;  4  Tyr.  878  :  2  CI.  &  F. 

84  ;  8  Bligh  N.  S.  44 429 

r.  Lamplough  (1878),  3  Ex.  D.   214  ;  47  L.  J.  Ex.  553;  38 

L.  T.  87  ;  26  W.  R.  323 237,  393 

p.  Lockwood  (1842),  9M.  &  W.  378  ;  10  M.  &  W.  4G4 ;  H  Jur. 

171 98,351 

V.  Marrett  (1846),  10  Ir.  Eq.  Rep.  167 .505 

r.  MitcheU   (1881),   6  Q.  B.  D.  548  ;  50  L.   J.   Q.  B.   40(5 ; 

44  L.  T.  680 ;  29  W.  R.  683 184,  m. 

r.  Morgan  (1891),  1  Ch.  432  ;  59  L.  J.  Ch.  772  ;  63  L.  T.  .337  ; 

39  W.  R-  169     .    .    .    .   167,  342,  413,  557,  576 
r.  Mylchreest  (1879),  4  App.  Cas.  294 570 

r.  Noyes  (1881),  8  Q.  B.  D.  125  ;  61  L.  J.  Q.  B.  135  ;  45  L.  T. 

620 ;  80  W.  R.  434 H5,  88 

r.  Fanter  (1772),  6  Brown  P.  C.  486 367 

V.  Pougett  (1816),  2  Price  381 17,  381 

r.  Pratt  (1874),  9  Ex.  140 ;  48  L.  J.  Ex.  108 ;  30  L.  T.  531 ; 

22  W.  R.  615 429 

r.  Rochester  (1864),  6  De  G.  M.  &  G.  797     .  % 

V.  Saggers  (1814),  1  Price  182 593 

r.  Sillem  (Alexandra  case)  (1864),  10  H.  L.  C.  704 ;  2  H.  &  C. 

431 ;  33  L.  J.  Ex.  92  ;  11  L.  T.  223 ;  12  W.  R.  257  .  5, 

78,  79,  108,  109,  112,  114,  119,  125,  139,  144,  476,  478,  577 

r.  Stewart  (1817),  2  Merivale  166    ..    .   451,  453,  454 

r.  Theobald  (1890),  24  Q.  B.  D.  567  ;  62  L.  T.  768  ;  39  W.  R. 

627 .377,  381 

r.  West  Hartlepool    Commissioners    (1870;,    10    Eq.    152  ; 

39  L.  J.  Ch.  624  ;  18  W.  R.  686  .  .  287 
tr.  Weymouth  (Lord)  (1743),  Ambler  22  .212 

V,  Winstanloy  (1881),  2  D.  &  CL  302 180 

for  Canada  v,  Att-Gen.  for  British  Colambia  (1889),  14  App.. 

Cas.  296  ;  68  L.  J.  P.  C.  88;  60  L.  T.  712  .  .     413 

for  Canada  v,  Flint  (1884),  17  Canada  707     ...        .    459 

for  Stndts  Settlemento  v.  Wemyss    (1888),  13   App.  Cas. 

192  ;  67  L.  J.  Q.  B.  62  ;  58  L.  T.  368 420 

of  Ontario  v.  Mercer  (1883),  8  App.  Can.  767  ;  52  L.  J.  P.  C. 

84;49L.  T.  312 202,413,588 


XV  i  Table  of  Cases. 

Auchterarder  v.  Kinnonll  (Lord)  (1839),  2  CI.  &  F.  646  .    121 

Avery  v.  Wood  ( 1891),  65  L.  T.  122  ;  39  W.  R.  677  .544 

Avis  V.  Newman  (1889),  41  CIl  D.  632  ;  60  L.  T.  891  ;  37  W.  R.  612    .      64 

Bacup  (Corporation  of)  r.  Smith  (1890),  44  Ch.  D.  395        ..        .  576 
Badger  v.  Soath  Yorkshire  Rail.  Co.  (1857),  1  £.  &  E.  347  ;  28  L.  J. 

Q.  B.  118        .....•••*..  -1^ 

Bahia  (The)  (1863),  Br.  &  Lush.  61  ;  11  Jar.  N.  S.  90  ;  12  L.  T.  14.5      .  204 

Bailey's  case  (1800),  Russ.  &  R.  4 S67 

Bailey  r.  WiUiamson  (1873),  8  Q.  B.  118  ;  42  L.  J.  M.  C.  49 ;  28  L.  T. 

28 ;  21  W.  R.  404 311 

Baily  v.  De  Crespigny  (1869),  4  Q.  B.  180 ;  38  L.  J.  Q.  B.  98  ;  19  L.  T. 

681  ;  17  W.  R.  494 383 

Baker  v.  Portsmouth  (Mayor,  &c.,  of)  (1878).  3  Ex.  D.  4,  157  ;  37  L.  T. 

381 ;  26  W.  R.  303 ^ 

Balfour  v.  Malcolm  (1842),  8  CL  &  F.  500 140 

Ballard  v.  Way  (1836).  1  M.  &  W.  529  ;  2  Gale  61          ....  506 

Banbury  v.  Page  (1881),  8  Q.  B.  D.  97 573 

Bank  of  England  v.  Vagliano  (1891),  A.  C.  107  ;  60  L.  J.  Q.  B.  145  ; 

64  L.  T.  353  ;  39  W.  R.  657        .  .       167,  344, 555 

India  v.  Wilson  (1878),  3  Ex.  D.  113 598 

Ireland  v.  Evans's  Charity  (1855),  5  H.  L.  C.  405 .         .        .  170 

London,  -»e(1871),  6  Ch.  App.  421,  426;  40  L.  J,  Ch.  6*52  ; 

19W.  R.  484 rj2 

Toronto  v,  Lambe  (1887),  12  App.  Cas.  675    .  .         .44 

Barker,  He  (1861),  7  H.  &  N.  117 ;  30  L.  J.  Ex.  407       ...        .    m 

V.  Palmer  (1881),  8  Q.  B.  D.  9  ;  51  L.  J.  Q.  B.  110  ;  45  L.  T.  480 ; 

30W.  R.  59 27.') 

Barlow  v.  Kensington  Vestry  (1886),  11  App.  Cas.  257;  55  L.  J.  Ch.  680  ; 

34  W.  R.  521 .'KJ7 

r.  Teal  (1884),  5  Q.  B.  D.  403,  501  ;  54  L.  J.  Q.  B.  400,  564  ; 

53  L.  T.  52  ;  34  W.  R.  54 156,  IW 

Barnes  v.  White  (1845),  1  C.  B.  192  ;  14  L.  J.  M.  C.  65 ;  9  Jur.  182       .    Mn 
Bamett  v.  Cox  (1847),  9  Q.  B.  617  ;   16  L.  J.  M.  C.  27  ;  11  Jur.  118      .    rATT 

V.  King  (1891),  1  Ch.  4  ;  60  L.  J.  Ch.  148  ;  63  L.  T.  501  ;  39 

W.  R.  39 5«H 

Barrington'scase  (1611).  8  Rep.  136 .504,520 

Barrow  Haematite  Co.,  Be  (1888),  39  Ch.  D.  582  .         .         .    .586 

V,  Wadkin  (1857),  24  Beav.  330 24.  218 

Barrow's  case  (1880),  14  Ch.  D.  432  ;  49  L.  J.  Ch.  498  ;  42  L.  T.  891 

286,  A. 
Barry  v,  Amaud  (1839),  10  A.  &  E.  646  ;  2  P.  &  D.  633  .  .  .  254 
Bartlett  v.  Gibbs  (1843),  5  M.  &  G.  96  ;  13  L.  J.  C.  P.  40      .        .        .    237 

V,  Viner  (1692),  Skinner  323 494 

Barton  v.  London  and  North- Western  Rail.  Co.  (1890),  24  Q.  B.  D.  89    .599 

V.  Muir  (1874),  6  P.  C.  134 ;    44  L.  J.  P.  C.  19  ;  31  L.  T.  693  ; 

23  W.  R.  427 89 

Bassett  v.  Bassett  (1744),  3  Atk.  206 88,  97,  225 

Bateman  v.  Service  (1881),  6  App.  Cas.  386 ;  50  L.J.  C.  P.  41  ;  44  L.  T. 

436 434 


Table  of  Cases.  xvii 

FACE 

:Batharst  (Borough  of)  v.  Macpherson  (1879),  4  App.  Gas.  256;  48  L.  J. 

P.  C.  61  ;  41  L.  T.  778 '252,  n, 

Battersby  r.  Kirk  (1836),  2  Bing.  N.  C.  584  ;  3  Scott  11  .        .161 

Baxter  r.  Langlej  (1868),  4  C.  P.  21 554 

Bayly  v.  Murin  (1676),  1  Vent.  246 150 

Bazett  V.  Morgan  (1889),  24  Q.  B.  D.  48  ;  61  L.  T.  434 ;  38  W.  R.  108  .  22 

Baadng  r.  Skelton  (1792),  5  T.  R.  16 150 

Beal,  £x  parte  (1868),  3  Q.  B.  387  ;  37  L.  J.  Q.  B.  161  ;  18  L.  T.  285 ; 

16  W.  R.  852 492 

Beandhamp  (Earl)  v.  Madresfield  (1873),  8  C.  P.  245 ;  42  L.  J.  C.  P.  32 ; 

27  L.  T.  606 ;  21  W.  R.  124 582 

Beaufort  (Duke  of)  v.  Smith  (1850),  4  Ex.  470  ;  19  L.  J.  Ex.  97   .        .464 
V.  Crawshay  (1866),  1  C.  P.  699  ;  35  L.  J.  C.  P.  342  ;  14  L.  T. 

729 ;  14  W.  R.  989 5 

Beck  V,  Beverley  (1843),  11  M.  &  W.  845 61 

Becke  v.  Smith  (1836),  2  M.  &  W.  191 101 

Beckford  ».  Wade  (1805),  17  Ves.  92 204 

Bedfion's  Trusts,  In  re  (1885),  28  Ch.  D.  525 9 

BeU  e.  Crane  (1873),  8  Q.  B.  481 ;  42  L.  J.  M.  C.  122  ;  29  L.  T.  217 ; 

21W.  R.911 288 

—  V.  Master  in  Equity  (1877),  2  App.  Cas.  560  ;  36  L.  T.  936  .         .  94 

Bellencontre,  In  re  (1891),  1  Q.  B.  141 ;  60  L.  J.  M.  C.  83   .        .  70 

BeUyse  r.  M*Ginn  (1891),  2  Q.  B.  227  ;  65  L.  T.  318     .        .        .        .  597 

Bennett  v,  Brumfitt  (1867),  3  C.  P.  28  ;  37  L.  J.  C.  P.  35  ;  17  L.  T. 

213;  16  W.  R.  131 591 

Bentham  v.  Hoyle  (1878),  3  Q.  B.  D.  289 ;  47  L.  J.  M.  C.  51 ;  37  L.  T. 

763 ;  26  W.  R.  314 310 

Bentley  v.  Rotherham  (1877),  4  Gb.  D.  588  ;  46  L.  J.  Ch.  284  .  .  115 
Bentley's  (Dr.)  case  (1722),  11  Strange  557  ;  Ld.  Raym.  1334  ;  8  Mod. 

148 136 

Benwell,  Ex  parte  (1884),  14  Q.  B.  D.  30  ;  54  L.  J.  Q.  B.  53  ;  51  L.  T. 

677 201,561 

Benyon  v.  Benyon  (1890),  15  P.  D.  54  ;  65  L.  J.  P.  39  .  .  .  597 
Bereaford-Hope  v.  Sandhurst  (Lady)  (1889),  23  Q.  B.  D.  79  .  .  134, 209 
'^  Berkley  w.  Thomson  (1884),  10  App.  Cas.  45  ;  54  L.  J.  M.  C.  57  .        .446 

Berrie  v.  Howitt  (1869),  9  Eq.  1  ;  39  L.  J.  Ch.  119  ...  .  686 
Berwick  (Mayor  of)  v.  Oswald  (1854),  23  L.  J.  Q.  B.  324 ;  6  H.  L.  C. 

866 383 

BetheU's  case  (1887),  38  Ch.  D.  220  ;  57  L.  J.  Ch.  487  ;  58  L.  T.  674 ; 

36  W.  R,  503 93 

Bethlem  Hospital,  He  (1875),  19  Eq.  457  ;  44  L.  J.  Ch.  406 ;  23  W.  R. 

644 119 

Betts'  Patent,  Be  (1862),  1  Moore  P.  C.  N.  S.  49;  9  Jur.  N.  S.  137 ; 

7  L.  T.  677  ;  11  W.  R.  221 694 

Biddulph  V.  Biddulph  (1790),  Cruise,  Dig.  vol.  5,  28     .        .                 .  526 

V.  Lees  (1858),  E.  B.  &  E.  289 9 

Bin  V.  Bament  (1841),  9  M.  &  W.  36 ;  5  Jur.  610  ....  96 
Bird  V.  Bird  (1866),  1  P.  &  M.  231 ;  35  L.  J.  Mat.  44 ;  14  L.  T.  860  ; 

14  W.  R.  1023 189 

Birkenhead  Trustees  v.  Laird  (1854),  23  L.  J.  Ch.  457  ;  4  D.  M.  &  G. 

732 ;  18  Jur.  833 525 

b 


xviii  Table  of  Cases. 

FAGS 

Birmingham  Benefit  Society,  He  (1830),  3  Sim.  423      .        .        .        .    56S 

(Mayor,  &c.,  of),  ExparU  (1860),  3  E.  &  E.  222       .         .    581 

Birtwhistle  v,  VardeU  (1840),  7  CI.  &  F.  929  ;  9  Bligh  32  ;  4  Jur. 

1076 214,  426 

Bishop  Auckland,  L.  B.  v.  Bishop  Auckland  Iron  Co.  (1882),  10  Q.  B.  D. 

138  ;  52  L.  J.  M.  C.  38  ;  48  L.  T.  223  ;  31  W.  R.  288    .         .         .     574 
Blackbnm  v.  Flavelle  (1882),  7  App.  Cas.  628 ;  50  L.  J.  P.  C.  58 ; 

42  L.  T.  151  ;-  28  W.  R.  672 27^ 

Blackmore  v.  Glamorgan  Canal  Co.  (1832),  1  M.  &  K.  162   .        .        .    513 
Blackwood  v.  R.  (1882),  8  App.  Cas.  82 ;  62  L.  J.  P.  C.  10  ;  48  L.  T. 

441  ;  31  W.  R.  645         .         .         .         ...     199,  429,  460,  565,  582 

Blades  v,  Lawrence  (1874),  9  Q.  B.  374 ;  43  L.  J.  Q.  B.  133 ;  38  L.  T. 

115;  26  W.  R.  300 154 

Blaiberg,  Ex  parte  (1883),  23  Ch.  D.  26;  52  L.  J.  Ch.  463  ;  49  L.  T.  16; 

31  W.  R.  906  .        .         • 160 

Blain,  Ex  parte  (1879),  12  Ch.   D.  622 ;    41   L.  T.  46 ;    28  W.  R. 

334 205.  207,  434 

Blair  ».  Bromley  (1848),  2  Ph.  354 ;  5  Hare  642 321 

Blake  v,  AttersoU  (1824),  2  B.  &  C.  882 153,  n, 

V.  Beech  (1876),  1  Ex.  D.  320 562 

V,  Midland  Rail.  Co.  (1862),  18  Q.  B.  98, 109  ;  21  L.  J.  Q.  B.  233 ; 

16  Jnr.  662 15, 216 

Blake*s  Patent,  Re  (1873),  4  P.  C.  537 594 

Blamires  v.  Lancashire  Rail.  Co.  (1873),  8  Ex.  283       .        .  .256 

Blashill  V.  Chambers  (1885),  14  Q.  B.  D.  479  ;  53  L.  T.  38  .  .  312,  592 
Blewitt,  Re  (1880),  6  P.  D.  116;  49  L.   J.   P.   31;   42  L.   T.  329; 

28  W.  R.  768 591 

V.  Gordon  (1842),  1  Dowl.  P.  C.  N.  S.  816  ;  6  Jur.  826    .         .     325 

Bloomfield  Peerage  (1831),  2  Dow  &  CI.  346  ....        402,  n. 

Bloxam  t?.  Favre  (1883),  8  P.  D.  101  ;  62  L.  J.  P.  42  ;  31  W.  R.  616  .  435 
BoUand.  Ex  parte  (1872),  7  Ch.  App.  27 ;  29  L.  T.  525  ...  601 
Bond  v.  Evans  (1888),  21  Q.  B.  D.  249  ;  67  L.  J.  M.  C.  105 .        .         .    126, 

486,594 

Bonham'B(Dr.)case  (1610),  8  Rep.  118 81^. 

Bonne  Am^lie  (The)  (1866),  1  Adm.  &  Eccl.  19 573 

Boon  V,  Howard  (1874),  9  C.  P.  277,  308  ;  43  L.  J.  C.  P.  116 ;  22  W.  R 

635;  29L.  T.  382 182 

Booth  V.  Ferrett  (1890),  25  Q.  B.  D.  87  ;  59  L.  J.  M.  C.  136  ;  63  L.  T. 

346 ;  38  W.  R.  718 541 

V,  TraU  (1883),  12  Q.  B.  D.  8;  63  L.  J.  Q.  B.  24 ;  49  L.  T.  471 ; 

32  W.  R.  122 328 

Boston  V.  Leliftvre  (1870),  8  P.  C.  157  ;  39  L.  J.  P.  C.  17  ;  22  L.  T.  735 ; 

18W.  R.  408 343.11- 

Boucicault  v.  Chatterton  (1877),  5  Ch.  D.  267  ;  46  L.  J.  Ch.  305 ; 

35  L.  T.  745 ;  25  W.  R  287 431,  584 

Bound  V.  Lawrence  (1892),  1  Q.  B.  226 568 

Bowman  v.  Blyth  (1866),  7  E.  &  B.  26,  47  ;  26  L.  J.  M.  C.  67  .  .  27a 
Boyd,  Ex  parte  (1888),  21  Q.  B.  D,  264  ;  57  L.  J.  Q.  B.  553 ;  59  L.  T. 

806;  36  W.  R772 22 

Bradford  Union  v.  Wilts  (1868),  3  Q.  B.  604 ;  37  L.  J.  M.  C.  129 ; 

18  L.  T.  514  ;  16  W.  R  1197 373 


Table  of  Cases.  xix 

PAGE 

BracUaugh  v.  Clarke  (1883),  8  App.  Cas.  354 ;  52  L.  J.  Q.  B.  508 ; 

48  L.  T.  681 ;  31  W.  R.  677 55, 

99,  114,  118,  155,407,  475,  490 

V,   Gosset  (1884),  12  Q.  B.  D.  271 ;  53  L.  J.  Q.  B.  209 ; 

50  L.  T.  620 ;  32  W.  R.  552 42 

Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  210 ;  51  L.  J.  Q.  B.  183;  46  L.  T. 

253  ;  30  W.  R.  823  ....  22,  232,  552,  567 

V.  Bradley  (1878),  3  P.  D.  49 575 

BraoLston  v.  Colchester  (1856),  6  E.  &  B.  246;  25  L.  J.   M.  C.  73; 

2  Jur.  N.  S.  809 360 

Brandling  V.  Barrington  (1827),  6  B.  &  C.  467 118 

Brannigan  v.  Robinson  (1892),  1  Q.  B.  344 602 

Braybrooke  v.  Att.-Gen.   (1861),  9  H.  L.  C.  150  ;  31  L.  J.  Ex.  177 ; 

4  L.  T.  218 ;  4  W.  R.  601       .         . 132 

Brett  V.  Beales  (1829),  M.  &  Malkin  421 503,  505 

V.  Brett  (1826),  3  Addams  210 116,  213,  224 

Brenll  or  Brewell,  £x  parte  (1881),  16  Ch.  D.  4M4  ;  50  L.  J.  Ch.  384 ; 

43  L.  T.  580 ;  29  W.  R.  299 537,  587 

Bi«wstero.  Kitchen  (1697),  1  Salk.  198 382 

Bright  ».  North  (1847),  2  Phill.  216 291 

V.  Tyndall  (1876),  4  Ch.  D.  196 559 

Brighton  r.  Strand  Union  (1891),  2  Q.  B.  156  ;  60  L.  J.  M.  C.  105       .  577 
Brinkley  v,  Att.-Gen.  (1890),  15  P.  D.  76  ;  59  L.  J.  P.  61 ;  62  L.  T. 

911 9a 

Bristol  Athenasam,  lie  (1889),  43  Ch.  D.  236  ;  38  W.  R.  896         .        .     537 

&c.,  Railway,  He   (1877),  3  Q.  B.  D.  10  ;  47  L.  J.  Q.  B.  48 ; 

37  L.  T.  527  ;  26  W.  R.  236 257 

Britain  v.  Rossiter  (1882),  11  Q.  B.  D.  123  ;  48  L.  J.  Ex.  362  ;  40  L.  T. 

240  ;  27  W.  R.  482    ' 87 

British  Columbia  (Att.-Gen.  for)  v.  Canada  (Att.-GeD.  for)  (1889), 

14  App.  Cas.  295 413,  459 

India  Co.  v.  Inland  Revenue  Commissioners  (1881),  7  Q.  B.  D. 

165 548 

Brook  r.  Badley  (1868),  3  Ch.  App.  672 78 

Brooke  v.  Milliken  (1789),  3  T.  R.  509 492 

Brown,  Ex  parte  (1864),  5  B.  &  S.  290 555 

r.  Cocking  (1868),  3  Q.  B.  672 587 

V.  Duncan  (1829),  10  B.  &  C.  93 ;  5  M.  &  R.  114       .        .        .  495 

V,  Holyhead  L.  B.  (1862),  1  H.  &  C.  601  ;  32  L.  J.  Ex.  25 ; 

7  L.  T.  332  ;  11  W.  R.  71 308 

V.  London  &  North- Western  Rail.  Co.  (1863),  32  L.  J.  Q.  B. 

318 538 

V.  Shaw  (1876),  1  Ex.  D.  425 313 

Brumfitt  V.  Roberts  (1870),  5  C.  P.  224 ;  39  L.  J.  Ch.  95;  22  L.  T.  301 ; 

18  W.  R.  678 72 

Brunswick  (Duke  of)  v.  Hanover  (King  of)  (1848),   2  H.  L.  C.  1 ; 

6  Beav.  1 413 

Bryan  v.  Child  (1850),  5  Ex.  368  ;  19  L.  J.  Ex.  264  ;  14  Jur.  510  .      141, 228 

V.  White  (1850),  2  Robertson  317 535 

Bryant  v.  Withers  (1813),  2  M.  &  S.  123  ;  2  Rose  8  .  .  .59, 367 
Bucdeuch,  (Duke  of)  (1891),  A.  C.  310 301 


XX  TahU  of  Cases, 

PAGE 

Budd  V,  Lucas  (1891),  1  Q.  B.  408  ;  60  L.  J.  M.  C.  95  ;  64  L.  T.  692  .  598 
Budge  V.  Andrews  (1878),  3  C.  P.  D.  610 ;  47  L.  J.  C.  P.  586  ;  39  L.  T. 

166 232 

Bulkeley  v,  Schutz  (1871),  3  P.  C.  764  ;  6  Moore  P.  C.  N.  S.  481         .436 

Burkill  V,  Thomas  (1892),  1  Q.  B.  99 112, ». 

Bum  V.  Carvalho  (1836),  4  Nev.  &  Mann.  893 366 

Bums  V.  Nowell  (1880),  5  Q.  B.  D.  444 368 

Busfield,  Be  (1886),  32  Ch.  D.  123;  63  L.  J.  Ch.    467  ;  64  L.  T.  220; 

34  W.  R.  372 335,  424 

Butcher  v.  Henderson  (1868),  3  Q.  B.  336  ;  37  L.  J.  Q.  B.  139 ;  16  W.  R. 

855 395 

Butler  and  Baker's  case  (1691),  3  Rep.  31  a         .        .        ,        .        .161 

V.  Butler  (1890),  16  P.  D.  67  ;  59  L.  J.  P.  86 ;  63  L.  T.  260      .    540 

Buxton  V.  North-Eastem  Railway  (1868),  3  Q.  B.  649 ;  37  L.  J.  Q.  B. 

268;  18  L.  T.  796  ;  16  W.  R.  1124 255 

Bywater,  Doe  dem.,  v,  Brandlmg  (1828),  7  B.  &  C.  643 ;  1  M.  &  R 

600        .. 116 


Cahill  v.  London  and  North-Western  Rail.  Co.  (1861),  10  C.  B.  N.  S. 

164;  30  L.  J.  C.  P.  289  ;  7  Jur.  N.  S.  1164 ;  9  W.  R.  653       .        .    522 
Caims  v,  Linton  (1889),  16  Rettie  (Justiciary)  84        ....    530 

Calder  t?.  BuU  (1798),  3  Dallas  (U.  S.)  391 370 

Caldow  1?.  Pixell  (1877),  2  C.  P.  D.  562 262 

Caledonian  Rail.  Co.  v.  North  British  Rail.  Co.  (1881),  6  App.  Cas. 

114 ;  29  W.  R.  686 5,  99, 100 

Callaghan  r.  S.  P.  C.  A.  (1885),  16  L.  R.  Ir.  326  ....      16 

Cambrian  Rail.  Co.,  Re  (1868),  3  Ch.  App.  278  ;  16  W.  R.  346  .  .560 
Cambridge  University  t?.  Bryer  (1812),  16  East,  317  .  .  .  .466 
Campbell,  Ex  parte  (1870),  6  Ch.  App.  703  ;  23  L.  T.  289  ;  18  W.  R 

1056 156 

».  Dalhousie  (Earl  of)  (1868).  1  H.  L.  (Sc.)  269  .         .         .    284 

V.  Maund  (1836),  6  A.  &  E.  865 208 

r.  Strangeways  (1878),  3  C.  P.  D.  106         .        .         .         .    547 

Campbell's  Trustees  o.  Leith  (Police  Commissioners  of)  (1870),  2  H.  L. 

(Sc.)  1 292 

Canada  (Att-Oen.  for)  v,  Flint  (1884),  17  Canada  707         ..        .     459 
Southern  Rail.  Co.  t*.  International  Bridge  Co.  (1883),  8  App. 

Cas.  723 244 

Canadian  Prisoners'  case  (The)  (1839),  3  St.  Tr.  N.  8.  963  .  .  .  457  , 
Canterbury's  (Archbishop  of)  case  (1596),  2  Co.  Rep.  46  a  .  .  .  201  j 
Carnarvon  (Earl  of)  v.  Villebois  (1884),  13  M.  &  W.  313      .         .         .463 

Carr  w.  Griffiths  (1879),  12  Ch.  D.  656 551 

Carrier  ».  Price  (1891),  3  Ch.  157  ;  65  L.  T.  69  ;  39  W.  R.  550    .        .    584 

Canruthers,  Ex  parte  (1807),  9  East  44 353 

Carter  v,  Crawley  (1681),  Sir  T.  Raym.  496 18 

V.  Drysdale  (1883),  12  Q.  B.  D.  91 ;  32  W.  R.  171     .         .         .648 

r.  Molson  (1883),  6  App.  Cas.  530  ;  62  L.  J.  P.  C.  46;  49  L.  T. 

83 114 

Casanova  tj.  R.  (1866),  1  P.  C.  268 153 

Casement  v,  Fulton  (1845),  5  Moore  P.  C.  141      .        .        .        .     158,  654 


Table  of  Casee.  xxi 

PAGE 

Casher  v.  Holmes  (1831),  2  B.  &  Ad.  592 202 

Castioni,  Be  (1891),  1  Q.  B.  149  ;  60  L.  J.  M.  C.  22  ;  64  L.  T.   344  ; 

39  W.  R.  202 175,  580 

Gastrique  v.  Page  (1853),  13  C.  B.  461 351 

Gate  V.  Devon  Newspaper  Co.  (1890),  40  Ch.  D.  500  ;  58  L.  J.  Gb.  288 ; 

60  L.  T.  672  J  37  W.  R.  87 544 

Catterall  v.  Sweetman  (1845),  9  Jar.  954  ;  1  Rob.  Eccl.  580  .  149,  277 
Chadwick  v.  BaU  (1885),  14  Q.  B.  D.  855  ;  54  L.  J.  Q.  B.  396  .  140,  ». 
Chapman  v.  Auckland  Guardians  (1889),  23  Q.  B.  D.  294 ;  58  L.  J. 

Q.  B.  504 ;  61  L.  T.  446  .         .         .         120,  252,  399, 563 

V.  Royal  Bank  (1881),  7  Q-  B.  D.  136 660 

Charlotta  (The)  (1814),  1  Dods.Adm.  392 4 

Charrington  v.  Meatheringham  (1837),  2  M.  &  W.  228  .  .  .  392 
Charterhouse  (Governors  of)  v,  Lamarque  (1890),  25  Q.  B.  D.  121  .  .  560 
Chick,  £x parte  (1879),  11  Ch.  D.  731 145, ». 

V,  Smith  (1840),  8  Dowl.  340 547 

Child  V.  Heam  (1874),  9  Sx.  176 538 

Chilton  V.  Corporation  of  London  (1878),  7  Ch.  D.  735  .  .  16, 49, 508 
Chineiy,  Ex  parte  (1883),  12  Q.  B.  D.  342  ;  50  L.  T.  342  .  .  555, 564* 
Chisholm  v.  Doulton  (1889),  22  Q.  B.  D.  736  ;  58  L.  J.  Q.  B.  133  ; 

60  L.  T.  966  ;  37  W.  R.  749 488 

Chorlton  r.  Lings  (1868),  4  C.  P.  374 134 

Christ  (College  of)  ».  Martin  (1877),  3  Q.  B.  D.  18        .                          .  597 

Christie  v.  Richardson  (1842),  10  M.  &  W.  688 561 

Christopherson  v.  Lotinga  (1864),  33  L.  J.  C.  P.  123     .         .         .        .  103 

Chnrchill  v.  Crease  (1828),  5  Bing.  177  ;  2  M.  &  P.  415          .        .        .  243 

Citizens'  Insurance  Co.  v.  Parsons  (1881),  7  App.  Gas.  96  .  .  .  448 
City  and  South  London  Subway  Go.  v,  London  County  Council  (1891), 

2  Q.B.  513  ;  60  L.  J.  M.  C.  149  ;  40  W.  R.  167  .        .      354,523 

—  of  Moscow  Gas  Co.  v.  International  Financial  Society  (1882),  7 

Ch.  App.  225 569 

Clarence  Ry.  r.  G.  N.  of  England  Ry.  (1845),  13  M.  &  W.  706               .  271 

Clark  r.  Denton  (1830),  1  B.  &  Ad.  92 309 

Clarke  v.  Bradlaugh  (1881),  7  Q.  B.  D.  151    .         .        .         .        .        .  547 

-y  (1881),  8  Q.  B.  D.  63    .         .         .         .       341,397, 398 

'  Clarke's  case  (1878),  8  Ch.  D.  635 563 

Ciarkson  v.  Mnsgrave  (1881),  9  Q.  B.  D.  386  .        .        .      148, 343 

Claydon  u.  Green  (1868),  3  C.  P.  611 ;  37  L.  J.  G.  P.  226  ;  18  L.  T.  607  ; 

16W.R.  1126 212 

1  Clayton  v.  Fenwlck  (1866)»  6  E.  &  B.  131 203 

Cleaver  p.  Mutual  Reserve  Fund  (1891),  1  Q.  B.  147  ;  39  W.  R.  638     .  197 

ClelUnd  v.  Ker  (1843),  6  Ir.  Sq.  Rep.  35 240 

Clementson  V.  Mason  (1875),  10  G.  P.  209 12 

demson  v,  Hubbard  (1875),  1  Ex.  D.  179 651 

Clergyman,  £x  parte  (1873),  L.R.  15  Bq.  154 319 

Cleiical,  &c^  Assurance  Go.  v.  Garter  (1889),  22  Q.  B.  D.  444         .        93, 563 

Cliffr.MidlandRy.  (1870),  6Q.B.  258 256 

Clover  V.  Adams  (1880),  6  Q.  B.  D.  622 586 

Clowes  0.  Staffordshire  Potteries  (1873),  8  Gb.  App.  125  ;  42  L.  J.  Ch. 

107  ;  27  L.  T.  521  ;  21  W.  R.  32 611 

Clugas  V.  Penaluna  (1791),  4  T.  R.  4  )6 264 


xxu 


Table  of  Cases. 


32  w 


Clyde  Navigation  (Trastees  of)  v.  Laird  (1883),  8  App.  Cas.  658  164, 

Coalheaver's  case  (1768),  1  Leach  C.  C.  2nd  ed.  61 

Cock  V.  Gent  (1843),  12  M.  &  W.  234  ;  13  L.  J.  Ex.  24 

Cocker  v.  Cardwell  (1869),  5  Q.  B.  15  . 

Cohen  v,  Soath-Eastem  Railway  (1877),  2  Ex.  D.  253  . 

Colam  V,  Pagett  (1884),  12  Q.  B.  D.  66  ;  53  L.  J.  M.  C.  64 

289 

Colchester  (Lord)  v.  Kewney  (1876),  1  Ez.  368    . 
Cole  V.  N.  W.  Bank  (1875),  10  C.  P.  354 

Colley  V.  Hart  (1890),  44  Ch.  179 

Collier  v.  Worth  (1876),  1  Ex.  D.  468    . 

Collins  V.  Blantem  (1767),  1  Smith  L.  C.  9th  ed.  406    . 

r.  Locke  (1879),  4  App.  Cas.  674        ..        . 

Colonial  Bank  v.  Whinney  (1885),  30  Ch.  D.  261 ;  53  L.  T.  272 
Colqahonn  v.  Brooks  (1889),  14  App.  Cas.  493  ;  61  L.  T.  518 

173,  206,  n.,  426,  438,  556 
V.  Heddon  (1890),  25  Q.  B.  D.  129  ;  62  L.  T.  853  205, 426,  n. 

.  547 
545 
531 
429 
176 

a85 

546 
585 


I'ACE 

.  168 
.  328 
.  507 
.  110 
.  238 
R. 

.  552 
204,560 
.  193 
.  583 
.  598 
263, 2G7, 268 
198, ». 
.  597 
-      117 


Colvillt?.  Wood(1846),  2C.B.210 

Combe  r.  Pitt  (1763),  3  Burr.  1143 

Combined  Weighing  and  Advertising  Machine  Co.  (1889),  43  Ch.  D.  99. 
Comfort  V.  Betts  (1891),  1  Q.  B.  737  ;  60  L.  J.  Q.  B.  650  ;  39  W.  R  595 
Commissioners  of  Stamps  v.  Hope  (1891),  A.  C.  477  ;  65  L.  T.  268 

Conellyt;.  Steer  (1881),  7  Q.B.D.  570 

Constable  v.  Constable  (1880),  11  Ch.  D.  681 

Conybeare  v.  London  School  Board  (1891),  1  Q.  B.  118  ;  39  W.  R  288 
Cooket?.  Butler  (1872),  8C.P.  256 

V.  Gill  (1872),  8  C.  P.  107 538 

V.  New  River  Co.  (1889),  14  App.  Cas.  698  ;  59  L.  J.  Ch.  333      .        23 

Cookson  V,  Lee  (1854),  23  L.  J.  Ch.  473 130 

Coomber  v.  Berks  (Justices  of)  (1882).  9  Q,  B.  D.  17  ;  10  Q.  B.  D.  267  ; 

52  L.  J.  Q.  B.  81  ;  47  L.  T.  687  ;  31  W.  R.  356      .         .         .      213,  408 
Cooper  V.  Cooper  (1888),  13  App.  Cas.  88 15 

V,  Phibbs  (1867).  2  H.  L.  149 5,  », 

V.  Slade(1858),  27L.J.Q.  B.  449 123 

c.  Stuart  (1889),  14  App.  Cas.  286     ....        451,454,588 

V,  Wandsworth  L.  B.  (1863),  14  C.  B.  N.  S.  187         ...      136 

Cope  V.  Cope  (1890),  137  U.  S.  682 353 

—  V.  Doherty  (1858),  2  De  G.  &  J.  614  ;  27  L.  J.  Ch.  600  ;  4  Jur.  N.  S. 

699 206,207 

—  V.  Rowlands  (1836).  2  M.  &  W.  149 264 

Copeland,  Ex  parte  (1853),  22  L.  J.  Bank.  21 ;  2  De  G.  M.  &  G.  914; 

17  Jur.  121 147 

Copeman  v.  Gallant  (1716),  1  P.  Wms.  317 223, 224 

Copland  v.  Davis  (1872),  5  H.  L.  358  ;  21  W.  R.  1        .         .        190, 195, 225 

Corbett,  Ex  parte  (1880),  14  Ch.  D.  122 102 

Cork  and  Youghal  Railway,  Be  (1869),  L.  R.  4  Ch.  App.  748        .        .     494 

ComeU  V.  Saunders  (1863),  32  L.  J.  M.  C.  9 489 

Corrance  v.  Corrance  (1868\  1  P.  &  M.  495 189 

Cory  17.  Pepper  (1679),  2  Levinz  222 326 

Coster  17.  Hetherington  (1859),  1  E.  &  E.  802        .       . .        .        .         .     556 

Cother  v.  Midland  Railway  (1847),  2  PhUl.  469  ;  5  Rail.  Cas.  187         .     232 


Table  of  Cases.  xxiii 

PACE 

CottcriU  V.  Lcmpri^re  (1890),  24  Q.  B.  D.  637  ;  69  L.  J.  M.  C.  133       .  479 

Cotton,  JBx  parU  (1883),  11  Q.  B.  D.  301 ;  49  L.  T.  62  ;  33  W.  R.  68  .  686 

Couch  o.  Jeffries  (1769),  4  Barr.  2460 376 

V.  Steel  (1864),  23  L.  J.  Q.  B.  126  ;  3  E.  &  B.  402  ;  18  Jur.  616  .  260, 

263, 260 

Courtaold  v.  Legh  (1869),  4  Ex.  126 186 

.  139 

.  673 

.  601 

.  687 


CoosinB  o.  Lombard  Deposit  Bank  (1876),  1  Ex.  D.  404 

Coulbert  V.  Troke  (1876),  1  Q.  B.  D.  1 

Coverdale  v,  Charlton  (1879),  4  Q.  B.  D.  117 

Cowlee  V.  Dnnbar  (1827),  2  C.  &  P.  667  ;  M.  &  M.  37  . 

Cowper  Essex  v.  Acton  L.  B.  (1889),  14  App.  Cas.  163  ;  68  L.  J.  Q.  B. 

694 ;  61  L.  T.  1  ;  38  W.  R.  209      .         .         .  121,  324,  669, 662, 691 

Cox  V.  Andrews  (1883),  12  Q.  B.  D.  126;  63  L.  J.  M.  C.  34  ;  32  W.  R. 

289 341 

•—  V.  G.  W.  By.  Co.  (1882),  9  Q.  B.  D.  106 699 

—  V,  Hakes  (1890),  16  App.  Cas.  606  ;  63  L.  T.  392   .        .  78, 79, 198,  546 

—  V,  Leigh  (1874),  9  (J-  B.  333 164: 

—  V.  Rabbits  (1878),  3  App.  Cas.  473  ;  47  L.  J.  Q.  B.  386  ;  38  L.  T. 

430  ;  26  W.  R.  483 132 

-  V.  Thomason  (1832),  2  Cr.  &  J.  499 376 

Coxhead  V.  Mnllis  (1878),  3  C.  P.  D.  439 107 

Crake  v.  Powell  (1862),  2  E.  &  B.  210  ;  21  L.  J.  Q.  B.  183 ;  1  Ex.  210    .  317 

Craaev.  Lawrence  (1890),  26  C^B.  D.  162;  69  L.  J.  M.  C.  110    .        .  664 

Crawford  v.  Spooner  (1846),  6  Moore  P.  C.  9 82 

Credland  v.  Potter  (1874),  10  Ch.  App.  8 643 

Creppe  v.  Dnrden  (1777),  Cowp.  640 492 

Creepignj  v.  Wittenoom  (1792),  4  T.  R.  609 223 

Crichton  v,  Doncan  (1892),  Sa,  not  jet  reported          ....  302 

Crippe  V.  Judge  (1884),  13  Q.  B.  D.  683  ;  63  L.  J.  Q.  B.  617 ;  61  L.  T.  182  649 

Crocker  v.  Waane  (1864),  6  B.  &  S.  697 661 

Crooke's  case  (1690),  1  Show.  208 417 

Crosby  v.  Wadsworth  (1806),  6  East  602 87 

Crossley  v.  Arkwright  (1788),  2  T.  R.  609 160 

Crowder  v.  Stewart  (1880),  16  Ch.  D.  368  ;  60  L.  J.  Ch.  136 ;  29  W.  R. 331  223 

Cnbitt  v.  Maxse  (1874),  8  C.  P.  704 274 

Cackfield  Bnrial  Board,  Be  (1866),  24  L.  J.  Ch.  686  ;  19  Beav.  163       .  411 
Candy  v.  Lecocq  (1884),  13  Q.  B.  D.  207  ;  63  L.  J.  M.  C.  126 ;  61  L.  T. 

265  ;  32  W.  R.  769 485 

Cono,  Re  (1889),  43  Ch.  D.  12  ;  62  L.  T.  16 136,  668 

Cnrraa  9.  Treleaven  (1891),  2  Q.  B.  661 145 

Curtis  V.  Hatton  (1808),  14  Ves.  637 427 

V.  Eesteven  C.  C.  (1890),  45  Ch.  D.  604  ;  68  L.  T.  643       .        .688 

r.  Marsh  (1868),  28  L.  J.  Ex.  38 697 

V.  Perry  (1802),  6  Ves.  639 87 

V.  StOTin  (1889),  22  Q.  B.  D.  513  ;  68  L.  J.  Q.  B.  674 ;  60  L.  T. 

772  ;  37  W.  R.  316 6,22,82,111 

Cnshing  v.  Dnpny  (1880),  5  App.  Cas.  409 412 


Dale's  case  (1881),  6  Q.  B.  D.  376 237, 313 

Daliymple  v.  Hall  (1371),  16  Ch.  D.  716 600 


xxiv  Table  of  Cases, 

PAGE 

Danford  v,  McAnulty  (1882),    8  App.  Cas.  456  ;   52  L.  J.  Q.  B.  652  ; 

49  L.  T.  207  ;  3i  W.  R.  817 168, 171,  304 

Dapueto  (Giovanni)  v.  Wylie  (1874),  5  P.  C.  492  ;  43  L.  J.  Adm.  20  ;  30  ' 

L.  T.  887  ;  22  W.  R.  777 204,638 

David,  He  (1890),  43  Gh.  D.  27  ;  62  L.  T.  141 ;  38  W.  R.  162  .  .  463 
Davies  v.  Kennedy  (1869),  Ir.  Rep.  3  £q.  668  .  .  112, 194, 220, 225 
Davis,  Ex  parte  (1872),  7  Ch.  App.  526  ;  41  L.  J.  Bank.  69  ;  27  L.  T.  53    312 

V.  Edmondson  (1803),  3  B.  &  P.  382 150 

V.  Harvey  (1874),  9  Q.  B.  433;  43  L.  J.  M.  C.  121;  22  W.  R.  733    486 

V.  Stephenson  (1890),  24  Q.  B.  D.  529  ;  59  L.  J.  M.  C.  73  .        .      89 

Davison  v.  Farmer  (1851),  6  Ex.  242  ;  20  L.  J.  Ex.  177         ...     153 

V.  GiU  (1800),  1  East  63 297 

Dawe  V.  Vergara  (1883),  11  Q.  B.  D.  241 ;  49  L.  T.  41 .  .  .  .600 
Dawson  v.  Paver  (1849),  5  Hare  415  ;  16  L.  J.  Ch.  274 ;  11  Jur.  766     503,  m 

Day  V.  Savadge  (1615),  Hob,  87 81 

Dean  v.  Green  (1882),  8  P.  D.  79  ;  48  J.  P.  742     ....        .    237 

Dearden  ».  Townsend  (1865),  1  Q.  B.  10 308 

De  Bode  (Baron)  v.  R.  (1849),  13  Q.  B.;364  ;  14  J  or.  970  .  .  .  418 
Delancy  v.  Metropolitan  Board  of  Works  (1867),  2  C.  P.  532  ;  SO.  P. 

Ill 582 

Del  Campo  v.  R.  (1837),  2  Moore  P.  C.  18 490 

De  Morgan  v.  Metropolitan  Board  of  Works  (1880),  5  Q.  B.  D.  155  300, «.' 
Derbyshire  v,  Staffordshire  (1890),  Times,  June  4  ....  332 
De  Sonsa  v,  British  South  Africa  Co.  (1892),  8  Times  L.  R.  396  .  .  431 
De  Souza  v.  Cobden  (1891),  1  Q.  B.  687  ;  60  L.  J.  Q.  B.  533  .  .  134 
Devonshire  (Duke  of)  v.  Barrow,  &c.,  Co.  (1877),  2  Q.  B.  D.  286  .         .383 

17.  O'Connor  (1890),  24  Q.  B.  D.  468 ;  38  W.  R.  420    509 

De  Winton  v,  Brecon  (1859),  28  L.  J.  Ch.  604 ;  26  Bear.  533  .  .  243 
Dickinson,  JSe  (1889),  22  Q.  B.  D.  187  ;  68  L.  J.  Q.  B.  1 ;  37  W.  R.  130    689 

».  Fletcher  (1873),  9  C.  P.  1  ;  43  L.  J.  C.  P.  25  ;  29  L.  T. 

540 156,478,487 

Dill  V.  Murphy  (1864),  1  Moore  P.  C.  N.  S.  487 649 

Dingley  v.  Moor  (1601),  Cro.  Eliz.  750         .... 
Dinning  v.  South  Shields  Union  (1884),  13  Q.  B.  D.  25 ;  53  L.  J. 

56, 90  ;  49  L.  T.  679  ;  50  L.  T.  446  ;  32  W.  R.  317 
Ditcher  v.  Denison  (1857),  11  Moore  P.  C.  325    . 


Dixon  V.  Farrer  (1886),  18  Q.  B.  D.  43  ;  56  L.  J.  Q.  B.  53  ;  55  L.  T.  578    412      * 


V,  London  Small  Arms  Co.  (1876),  1  App.  Cas.  632  ;  46  L.  J 


.     388 
M.C. 

.     544 
121, 676 


Q.B. 

.     419 


617 

Dobbs  V.  Grand  Junction  W.  W.  Co.  (1883),  9  App.  Cas.  49  ;  53  L.  J. 

Q.  B.  50  ;  49  L.  T.  541 ;  32  W.  R.  433  .         .         .         .       353,  386, 634 
Doe  d.  Angell  v,  AngeU  (1846),  9  Q.  B.  355 186 

Anglesea  (Marquis  of)  v.  Rugeley  (1844),  6  Q.  B.  107;   13 

L.  J.  M.  C.  137  ;  8  Jur.  615 383 

Netherclift  v.  Bartle  (1822),  5  B.  &  Aid,,  492  .        .        .        .     117 

Rochester  (Bishop  of)  v.  Bridges  (1831),  1  B.  &  Ad.  847  .        .     259 

Tennyson  v.  Rawding  (1819),  2  B.  &  Aid.  449  .        .        .        .600 

V.  Yarborough  (Lord)  (1822),  1  Bing.  24  .        .        .160 

Doherty  v.  Allman  (1878).  3  App.  Cas.  709  ;  39  L.  T.  129  ;  26  W.  R.  513    288 

Dolan  V.  Macdermott  (1868),  3  Ch.  App.  676 639 

Doolan  v.  Midland  Rail.  Co.  (1877),  2  App.  Cas.  792     .         .  .     590 


Table  of  Cases.  xxv 

PAGE 

Dore  V.  Gray  (1788),  2  T.  R.  365  ;  1  Rev.  Rep.  494  .  .  .  .  356 
DonghtT  r.  Firbank  (1883),  10  Q.  B.  D.  358 ;  52  L.  J.  Q.  B.  480 ;  48 

L.  T.  530 585 

Dorer  Gas  Light  Co.  v.  Dover  (Mayor,  &c..  of)  (1855),  7  D.  M.  &  G. 

545 ;  1  Jut.  N.  S.  813  ;  25  L.  T.  O.  S.  277 109 

Dowling  V.  Pontypool,  &c.,  RaiL  Co.  (1874),  18  Eq.  714 ;  43  h.  J.  Ch. 

761 511,549 

Downe  t?.  Martyr  (1828),  8  B.  &  C.  69  ;  2  M.  &  R.  98  .         .  .562 

Dowse  (The)  (1870),  3  Adm.  6i  EccL  135 203,  204 

Doyle  r.  Falconer  (1866),  4  Moore  P.  C.  N.  S.  203       .  .    272 

Dn  Bonlay  v.  Da  Boulay  (1869),  2  P.  C.  430 36 

Dnck  V.  Addington  (1791),  4  T.  R.  447        .  .150 

Dnckett  v.  Gover  (1877),  6  Ch.  D.  82 571 

Dudley  Canal  Co.  v.  Grazebrook  (1830),  1  B.  &  Ad.  59  239,  n. 

(Corporation  of),  Be  (1882),  8  Q.  B.  D.  86  ;  51  L.  J.  Q.  B.  124  ; 

45  L.  T.  734 721 

Duke  of  Bucclench  (The)  (1889),  15  P.  D.  86 101 

Dunbar  (Magistrates  of)  v.  Roxburgh  (Duchess  of)  (1835),  3  CI.  &  F. 

336 96,169 

Duncan,  Be  (1867),  2  Ch.  App.  356 539 

Be  (1890),  139  U.  S.  457 43, 44, 45 

F.  Dixon  (1890),  44  Ch.  D.  211  ;  59  L.  J.  Ch.  437  22, 239, 533,  601 

V.  Lawson  (1889),  41  Ch.  D.  394  ;  60  L.  T.  732  ;  37  W.  R.  524  426, 

427 

V.  Scottish  N.  B.  Rail.  Co.  (1870),  2  H.  L.  (Sc.)  20         .        .     361 

Dunehn  (The)  (1884),  9  P.  D.  164 ;  53  L.  J.  P.  181  ;  51 L.  T.  214  .  187 
Dupays  v.  Shepherd  (1698),  12  Mod.  216 504 


Duranty  v.  Hart  (1863),  2  Moore  P.  C.  N.  S.  313 
Dyke  v.  Gower  (1892),  2  Q.  B.  220 
Dyson  v.  L.  and  N.  W.  RaiL  Co.  (1881),  7  Q.  B.  D.  32 
V.  Mason  (1889),  22  Q.  B.  D.  351         ..        . 


.       72 

126,  486, 488 

.     309 

.     557 


lADB,  Be  (1890),  25  Q.  B.  D.  228  ;  59  L.  J.  Q.  B.  376  ;  38  W.  R.  683  .  546 

East  and  West  India  Dock  Co.  (1890),  44  Ch.  D.  38  ;  62  L.  T.  239     .  546 

London  Rail.  Co.  v,  Whitechurch  (1874),  7  H.  L.  81 ;  43  L.  J. 

M.  C.  159 123.  517 

Eastern  Counties  Rail.  Co.  v.  Marriage  (1861),  9  H.  L.  C.  32      .      227,  594 

Eastwood  V.  Miller  (1874),  9  Q.  B.  440  ;  43  L.  J.  M.  C.  139         .        .  580 

Ebbs  V,  Boulnois  (1875),  10  Ch.  App.  479  ;  44  L.  J.  Ch.  691        .        .  239 

Eoclesiastical  Persons'  case  (1601),  5  Rep.  14 414 

Edinburgh,  and  Glasgow  Rail.  Co.  v,  Linlithgow  (I860},  3  Macq.  H.  L. 

(Sc.)704 464 

&c.,  Rail.  Co.  V.  Wauchope  (1842),  8  CI.  &  F.  723 ;  3  Rail. 

Cas.  233 521 

Perth,  &c,  Rail.  Co.  v.  Philip  (1857),  2  Macq.  H.  L.  (Sc.) 

526  ;  3  Jur.  N.  S.  249 318 

Street  Tramways  Co.  v.  Torbain  (1877),  3  App.  Cas.  58    .  188 

Water  Co.  v.  Hay  (1854).  1  Macq.  H.  L.  (Sc. )  687      .        .  194 

Edmonds  r.  Waterman's  Co.  (1855),  24  L.  J.  M.  C.  128       ..        .  30? 

Edwards  v.  Dick  (1821),  4  B.  &  Aid.  212 118 


xxvi  Table  of  Cases. 

VACE 

Bdwards  v.  Edwards  (1876),  2  Ch.  D.  291  ;  45  L.  J.  Ch.  391       .        .88 

V.  Hall  (1866),  25  L.  J.  Ch.  84 88 

V.  K.  (1854),  9  Ex.  631 ;  23  L.  J.  Ex.  166  .        .        .697 

V,  Roberts  (1891),  1  Q.  B.  302  ;  60  L.  J.  M.  C.  6    .  .    281 

17.  Sherren  (1843),  11  M.  &  W.  595 373 

Elliott  V,  Rlohanison  (1870),  5  C.  P.  744  ;  39  L.  J.  C.  P.  340      .         .    267 

V,  Swartout  (1836),  10  Peters  (U.  S.)  151 181 

Elve  V.  Bojton  (1891),  1  Ch.  51 ;  60  L.  J.  Ch.  383 ;  64  L.  T.  482  .        ,  541 

Ely  (Dean  of)  v.  BUss  (1852),  2  D.  M.  &  G.  471 ;  5  Beav.  374       .     233,  353 

Emma  Silver  Mining  Co.  v.  Grant  (1879).  11  Ch.  D.  918 ;  40  L.  T.  804  288 

Bmmerton  v.  Matthews  (1862),  31  L.  J.  Ex.  142 487 

England  (Bank  of)  v.  Vagliano  (1891),  A.  C.  107  .        .  .     167,  344 

Bno  t?.  Dunn  (1890),  15  App.  Cas.  252  ;  63  L.  T.  6  ;  37  W.  R.  161       .  537 

Entick  V,  Carrington  (1765),  19  St.  Tr.  1060 1 

Entwistle  v.  Dent  (1848),  1  Ex.  823 73 

Erichsen  v.  Last  (1881),  8  Q.  B.  D.  414 579 

Escott  V,  Mastin  (1842),  4  Moore  P.  C.  104 145 

Esdaile  v.  Maclean  (1846),  15  M.  &  W.  277 61 

Evans  He  (1891),  1  Q.  B.  144 ;  60  L.  J.  Q.  B.  143  ;  64  L.  T.  242          .  543 

and  Finch's  case  (1637),  Cro.  Car.  473 597 

Evanturel  v.  Evanturel  (1869),  2  P.  C.  462 166 

Everett  v.  Wells  (1841),  2  M.  &  G.  269 468 

Bvershed  v.  L.  and  N.  W.  Rail.  Co.  (1878),  3  0.  B.  D.  141 ;  36  L.  T.  12  .  598 
Everton  (Overseers  of),  Ex  parte  (1871),  6  Q.  P.  245  ;  40  L.  J.  M.  C. 

104        .       , 564 

Ewart  V,  Williams  (1854),  3  Drew  21 145 

Eyre  and  Corporation  of  Leicester,  Be  (1892),  1  Q.  B.  136  .        .     317, 569 

Eyston  r.  Stndd  (1574),  Plowden  465 118 


Falck  V,  Axthelm  (1890),  24  Q.  B.  D.  174  ;  59  L.  J.  Q.  B.  161  ;  38 

W.  R.  196 578 

Fanny  M.  Carvill  (The)  (1888),  13  App.  Cas.  455,  «.     .        .        ,        .101 

Farley  v,  Bonham  (1861),  30  L.  J.  Ch.  239 144 

Fanntleroy's  case.   JSee  Amicable  v.  Bolland. 

Feather  w.  R.  (1865),  6  B.  &  S.  257 ;  35  L.  J.  Q.  B.  200,  266        .        .  412 

Fellows  V,  Clay  (1843),  4  Q.  B.  356 146 

Ferguson,  Ex  parte  (1871),  6  Q.  B.  280  ;  40  L.  J.  Q.  B.  105  ;  24  L.  T.  96  234 
Ferman,  Be,    See  Tivnan,  Be. 

Fennoy*s  (Lord)  case  (1856),  5  H.  L.  C.  716 678 

Fillingham  r.  Wood  (1891),  1  Ch.  51 632 

Finney  v.  Godfrey  (1870),  9  Eq.  356 86 

Fishbum  v.  Hollingshead  (1891),  2  Ch.  371 ;  60  L.  J.  Ch.  768  ;  64 

L.  T.  647 12 

Fisher  v.  Val  de  Tiavers  Asphalte  Co.  (1875),  1  C.  P.  D.  259               .  124 
Fitzgeiald  v.  Champneys  (1861),  2  J.  &  H.  81 ;  30  L.  J.  Ch.  777 ;  7 

Jur.  N.  S.  1006;  9  W.  R.  850 360,  522 

Fitzgerald's  case  (1869),  6  Q.  B.  1 632 

FitEhardinge  (Lord)  v.  Pritchett  (1867),  2  Q-  B.  136    .        .        .        .689 
Fitzpatrick  v.  Kelly  (1873),  8  Q.  B.  337  ;  42  L.  J.  M.  C.  132  ;  28  L.  T. 

568 486 


I 


Table  of  Cases. 


xxvu 


PAGB 


rictcher  v.  Fields  (1891),  1  Q.  B.  790  ;  60  L.  J.  M.  C.  102  ;  64  L.  T.  472    540 
V.  Hudson  (1880),  5  Ex.  D.  287 4 


B.  343 


327 


145 


V.  Sondes  (Lord)  (1826),  3  Bing.  601  (H.  L.) 

Flint  V,  Barnard  (1888),  22  Q.  B.  D.  90 

Florenoe  Land  Co.,  JSe  (1878),  10  Ch.  D.  530 

Flower  v.  London  and  Brighton  Rail.  Co.  (1865),  2  Dr 

V.  Low  Leyton  L.  B.  (1877),  5  Ch.  D.  347 

Foley  V.  Fletcher  (1858),  27  L.  J.  Ex.  106   . 
Folkard  v.  Metrop.  Rail.  Co.  (1873),  8  C.  P.  470  . 
Foot  r.  Hodgson  (1890),  25  Q.  B.  D.  160  ;  59  L.  J.  Q. 
Forbes  v.  Bccles.  Commissioners  (1872),  15  £q.  51 
Ford  and  Hill,  Be  (1879),  12  Ch.  D.  365  ;  48  L.  J.  Ch 

371 

V.  Kettle  (1882),  9  Q.  B.  D.  139    . 

r.  Wiley  (1889),  23  Q.  B.  D.  203  ;  58  L.  J.  M.  C 

Fordham  v.  Clagett  (1882),  20  Ch.  D.  637    . 
Fordyoe  v.  Bridges  (1847),  1  H.  L.  C.  1 ;  11  Jur.  157 
Forsdyke  v.  Colquhonn  (1883),  11  Q.  B.  D.  171    . 
Fortescne  v.  Bethnal  Green  (1891),  2  Q.  B.  170  ;  60  L. 
Foster,  Be  (1881),  8  Q.  B.  D.  515 

V.  Pritchard  (1857),  26  L.  J.  Ex.  215 ;  2  H.  &  N.  151 

V.  Usherwood  (1877),  3  Ex.  D.  1 

Foster's  (Dr.)  case  (1615),  11  Rep.  61  . 
Fowler  v.  Paget  (1795),  7  T.  R.  514  . 
Fox  r.  Chester  (Bishop  of)  (1824),  2  B.  &  C.  635 

(1829),  1  Dow  &  CI.  429 

Fkanconia  (The)  (1877),  2  P.  D.  163  ;  35  L.  T.  721  ;  25  W 
case  (The).     See  R.  ».  Keyn. 


&  Sm.  330 


J.  M 


Freeman  v.  Moyes  (1834),  1  A.  &  E.  338    . 

V.  Read  (1863),  4  B.  ^c  S.  184 

Fkeke  v.  Osrbeiy  (Lord)  (1873),  16  Eq.  461 

Freme  r.  Clement  (1881),  18  Ch.  D.  499 ;  44  L.  T.  399 ;  30  W.  R.  3 


200,  n. 
.     548 

121.  n. 
.  298 
.  120 
.  479 
.  600 
.  593 
.  135 
27  W.  R. 

165,  n. 
.  535 
15,  16 
.     578 

AAA 

m  K  X  a. 

.     595 

C.  172    169,851 

.     148 

.     396 

147,  71. 

325,  347 

.     575 

.       90 

.       91 

R.  197     195,  n. 


Fryer  v.  Morland  (1876),  3  Ch.  D.  685 

Fuller  V.  Alford  (1883),  10  Q.  B.  D.  418 

Fusilier,  The  (1864),  34  L.  J.  P.  &  M.  25 ;  3  Moore  P.  C.  N.  S.  51     180,  w.,  579 


.  366 
.  571 
426,  427 
.  Ill, 
550 
.  122 
.  553 


Galliki  V,  Laborie  (1793),  5  T.  R  242 264 

Gallaway  v.  Maries  (1881),  8  Q.  B.  D.  275 579 

Galloway  v.  Mayor  of  London  (1866),  1  H.  L.  35 ;  35  L.  J.  Ch.  477 ; 

12  L.  T.  319 ;  13  W.  R  701 ;  11  Jur.  N.  S.  474     .        .        .        .  296 

Gallswortby  v.  Selby  Dam  Drainage  Commissioners  (1892),  1  Q.  B.  348  287 
Gard  o.  London  (Commissioners  of  Bewers  for)  (1885),  28  Ch.  D.  486 ; 

54  L.  J.  Ch.  698 ;  52  L.  T.  827 182 

Gardner  v,  CoUector  (1867),  6  Waa  (U.  S.)  499    ....  44 

V.  Jay  (1885),  29  Ch.  D.  50 ;  54  L.  J.  Ch.  529,  762 ;  62  L.  T. 

18L  395 ;  33  W.  R.  470 288 

V,  Lucas  (1878),  3  App.  Cas.  601  .    .    .    .4,  371,  375,  377 

Garnett  v.  Bradley  (1878),  3  App.  Cas.  944  .      2,  305,  333,  n.,  347,  352,  867, 

523 


xxviii  Table  of  Cases. 

PAGE 

Garrett  v.  Messenger  (1867),  2  C.  P.  583 492 

Garston  Sailing  Ship  Go.  v.  Hickie  (1885),  15  Q.  B.  D.  580  .    581 

GasUght,  &c.,  Co.  v.  Hardy  (1886),  17  Q.  B.  D.  619    .        .  246,  340,  «. 

Gathercole  r.  Hawkins  (1855),  6  D.  M.  &  G.  1 ;  24  L.  J.  Ch.  338         .   202, 

208,357 
Gauntlet  (The)  (1871),  3  Adm.  &  Eccl.  381 ;  4  P.  C.  184  .  235,  n.,  479 
Geddis  v,  Bann  (Proprietors  of)  (1878),  3  App.  Gas.  430  ..  .  294 
General  Iron,  &c.,  Co.  v.  Moss  (1861),  15  Moore  P.  C.  131  .  .  .  78 
Gibbs  V,  Great  Western  Rail.  Co.  (1883),  11  Q.  B.  D.  22  ;  48  L.  T.  640 ; 

31  W:  R.  722 539 

V.  Guild  (1882),  9  Q.  B.  D.  59  ;  51  L.  J.  Q.  B.  313  ;  46  L.  T.  248 ; 

30  W.  R.  591   .    .    .    .   » 87 

V.  Pike  (1841),  8  M.  &  W.  228 ;  9  Dowl.  P.  C.  731      ..        .       59 

Gilbert  v.  Trinity  House  (1886),  17  Q.  B.  D.  795 ;  56  L.  J.  Q.  B.  85 ; 

35  W.   R.  30 402 

Gildaxt  V,  Gladstone  (1809),  11  East  674 132,  511 

Gilmore  v,  Shuter  (1679),  2  Mod.  310 372 

Girdlestone  v,  Brighton  Aquarium  Co.  (1878),  3  Ex.  D.  137  ;  4  Ex.  D.  107  475 
Glasgow  (Provost,  &c.,  of)  v.  Farie  (1888),  13  App.  Cas.  667 ;  60  L.  T.  174 

274,  571 

V,  Hillhead  (1885),  12  Rettie  (So.)  872  ;  13 

App.  Cas.  699 197, «. 

Glossop  V,  Heston  L.  B.  (1879),  12  Ch.  D.  102  .  .  .  .  251,  252 
Goodman's  Trusts,  Be  (1880),  14  Ch.  D.  619;  17  Ch.  D.  266  192,  427,  539 
Gordon  v.  Jennings  (1882),  9  Q.  B.  D.  45    .  .       181,  590,  601 

V.  Howden  (1845)i  12  CI.  &  F.  243 264 

Gorely,  Ex  parte  (1864),  34  L.  J.  Bank.  1 608 

Gormley  v,  Bunyan  (1890),  139  U.  S.  623 43 

Gorris  i?.  Scott  (1874),  9  Ex.  125 ;  43  L.  J.  Ex.  92 ;  30  L.  T.  431 ;  22 

W.  R.  575 256 

Gough  V.  Jones  (1863),  9  Jur.  N.  S.  82 143 

Gould  t7.  Gapper  (1804),  5  East  345 19 

Gover's  case  (1875),  1  Ch.  D.  182  ;  45  L.  J.  Ch.  83  ;  33  L.  T.  619         .     102 

Grace  v.  Clinch  (1843),  4  Q.  B.  609 561 

Graff  V.  Evans  (1882),  8  Q.  B.  D.  377 ;  61  L.  J.  M.  C.  25 ;  46  L.  T. 

347  ;  30  W.  R.  381 588 

Graham  v.  Lewis  (1888),  22  Q.  B.  D.  1 537 

Grant  v.  Grant  (1870),  5  C.  P.  727  ;  39  L.  J.  C.  P.  272  ;  18  W.  R.  95  .  9 
Graves  v.  Ashford  (1867),  2  C.  P.  410  ;  36  L.  J.  C.  P.  139  ;  15  L.  T,  98  ; 

15  W.  R.  495 480 

Gray  v.  R.  (1844),  11  CI.  &  F.  427 136,  329 

Great  Central  Gas  Co.  v.  Clarke  (1863),  13  C.  B.  N.  S.  840  .        .     361 

Northern  Fishing  Co.  v.  Edgehill  (1883),  11  Q.  B.  D.  225  .        .     325 

Northern  Railway  v.  East  Central  Rail.  Co.  (1851),  9  Hare  310      299 

V.  Tahourdin  (1883),  13  Q.  B.  D.  370     .        .     641 

Great  Western  Rail.  Co.  v.  Baillie  (1864),  5  B.  &  S.  929       .        .        .486 

V.  May  (1876),  7  H.  L.  283    .        .        .        .     595 

V.  Swindon  Rail.  Co.  (1884),  9  App.  Cas.  787, 

808 ;  63  L.  J.  Ch.  446 ;  50  L.  T.  87 ;  32  W.  R.  519         199,  200,  363, 559 
Greaves  v.  Tofield  (1880),  14  Ch.  D.  563;  50  L.  J.  Ch.  119 ;  43  L.  T. 

100 ;  28  W.  R.  840 118,  «. 


Table  of  Cases.  xxix 


PAGE 


Green  v.  Mortimer  (1860),  3  L.  T.  642 529 

r.  Penzance  (Lord)  (1881),  6  App.  Cas.  675  ;  51  L.  J.  Q.  B.  25  ; 

45  L.  T.  353 ;  30  W.  R.  218 538,  559 

V.  R.  (1876),  1  App.  Cas.  513  ;  35  L.  T.  493   .    .    123,  143,  n. 

17.  Smith  (1883).  24  Oh.  D.  672  j  52  L.  J.  Ch.  921  ;  49  L.  T.  297  .  186 

V.  Wood  (1845).  7  Q.  B.  178 83,  468 

Greene  v.  West  Cheshire  Rail.  Co.  (1871),  13  Eq.  49  .  .  .  .  251 
Greenham  v.  Child  (1889),  24  Q.  B.  D.  29  ;  61  L,  T.  563  ;  38  W.  R.  94  687 
Greig  V.  Edinburgh  (University  of)  (1868),  1  H.  L.  (So.)  348  .  .  410 
GrenfeU  v.  Inland  Revenue  (Commissioners  of)  (1876),  1  Ex.  D.  242  ; 

45  L.  J.  Ex.  465 ;  34  L.  T.  426  ;  24  W.  R.  582      ..        .      180,  591 

Grey  v,  Pearson  (1857),  6  H.  L.  C.  61 100 

Guaranty  Trust  Co.  v.  Green  Cove  Railroad  (1890),  139  U.  8.  145  .  177 
Gunnestad  v.  Price  (1874),  10  Ex.  69  ;  44  L.  J.  Ex.  44 ;  32  L.  T.  499    200 

Gumee  p.  Patrick  (1890),  137  U.  S.  141 392 

Guthrie  v.  Fisk  (1824),  3  B.  &  C.  178 532 

Gwynne  v.  BumeU  (1840),  7  CI.  &  F.  696 83 


Hack  v.  London  Provident  Building  Society  (1883),  23  Ch.  D.  103, 

52  L.  J.  Ch.  225,  441 ;  48  L.  T.  247  ;  31  W.  R.  378         ..         .     160 

Hadley  v.  Perks  (1866),  1  Q.  B.  444 155,  158 

Haigh  V.  Sheffield  (Town  Council  of),  (1874),  10  Q.  B.  102  .        .     495 

Hall  ».  Metcalf  (1892),  1  Q.  B.  208 597 

V.  Nixon  (1875),  10  Q.  B.  152  ;  44  L.  J.  M.  C.  51 ;  32  L.  T.  87      307,  309 

HaUey  (The)  (1868),  2  P.  C.  193 257 

Hamilton  (Duchess  of)  ».  Fleetwood  (1714),  10  Mod.  687  .        .      81 
V,  Baker  (1889),  14  App.  Cas.  209  ;  61  L.  T.  26    .        .        96,  273 


Hammersmith  Rail.  Co.  v.  Brand  (1869),  4  H.  L.  171;  21  L.  T.  238    .     227 


Hammond  v,  Hocking  (1:884),  12  Q.  B.  D.  291 ;  53  L.  J.  Q.  B 

50  L.  T.  267 


205; 
.     268 


V.  St.  Pancras  (1874),  9  C.  P.  316  ;  43  L.  J.  C.  P.  157        .     257 

Hampstead  (Vestry  of  St.  John)  v.  Cotton  (1886),  12  App.  Cas.  1        .      80 
Handley  v.  Handley  (1891),  P.  124  ;  63  L.  T.  535  ;  39  W.  R.  97  .        .     321 

Harbottle  v,  Terry  (1882),  10  Q.  B.  D.  131 599 

Hazcourt  v.  Fox  (1693),  1  Show.  532 123,  353 

Harding  v.  Howell  (1889),  14  App.  Cas.  307  ;  68  L.  J.  C.  P.  76  .        .     167 
Hardy  v.  Fotheigill  (1888),  13  App.  Cas.  351 ;  58  L.  J.  Q.  B.  44 ;  59 

L.  T.  273;  37  W.  R.  177 '       .      197,566 

Harris  v.  Davies  (1885),  10  App.  Cas.  279  ;  54  L.  J.  P.  C.  16  .448 

V,  May  (1883).  12  Q.  B.  D.  97  ;  53  L.  J.  M.  C.  39     .        .        .     602 

Harrison  v.  Carter  (1876),  2  C.  P.  D.  26  ;  35  L.  T.  511         .  .     565 

Hart  V.  Colley  (1890),  44  Ch.  D.  193  ;  62  L.  T.  623  ;  38  W.  R.  440      .     586 

Hartley  v.  Hooker  (1777).  2  Cowp.  532 140 

Hartmont  v.  Foster  (1881),  8  Q.  B.  D.  82 305 

Hartridge,  Ex  parte  (1870),  5  Ch.  App.  671 500 

Harvey  v.  Farquhar  (1872),  2  H.  L.  (Sc.)  192 385 

Hasker  v.  Wood  (1885),  54  L.  J.  Q.  B.  419  ;  33  W.  R.  697    .        .      358,  544 

Haslnck  o.  Pedley  (1875).  19  Eq.  271 384 

Hawkins  v.  Gathercole  (1855),  24  L.  J.  Ch.  322 ;  6  D.  M.  &  G.  191     .   202, 

208,  357,  597 


XXX  Table  of  Cases. 

PACE 

Hay  V,  Perth  (Lord  Provost  of)  (1863),  3  Macq.  H.  L.  (So.)  544  .     118 

—  V.  Tower  Justicea  (1890),  24  Q.  B.  D.  561 ;  59  L.  J.  M.  C.  79  544.  576 
Haydon  v,  Carroll  (1796),  3  Ridg.  Pari.  Cas.  545  ....  347 
Heap  V.  Burnley  Union  (1884),  12  Q.  B.  D.  617  ;  53  L.  J.  If.  G.  76 ; 

32  W.  R.  661 309 

Heame  V.  Gorton  (1859),  2  E.  &£.  66 475 

Heath  v,  harder  (1862),  15  Moore  P.  C.  147 53S 

V.  Hubbard  (1803),  4  East  110 282 

Heawood  v.  Bone  (1884),  13  Q.  B.  D.  179 567 

Hebbert  r.  Purchas  (1870),  3  P.  C  605  .        .        .        241, ».,  385- 

Hebblethwaite  v.  Hebblethwaite  (1869),  2  P.  &  M.  29  .        .     286 

Hecla  Foundry  Co.  v.  Walker  (1889),  14  App.  Caa.  550       ..        .    550 

Hecquard,  Be  (1890),  24Q.  B.  D.  74 552 

Heelis  v,  Blain  (1864),  18  C.  B.  N.  S.  108   .        .        .                  162,  n.,  581 
Henderson  v.  Maxwell  (1877),  4  Cb.  D.  163 53& 

V.  Sherborne  (1837),  2  M.  &  W.  239 350 

Henty  v.  Wrey  (1882),  21  Ch.  D.  332  ;  53  L.  J.  Ch.  667  ;  47  L.  T.  231 ; 

30  W.  R.  850 16^ 

Heriot's  Hospital  case  (1844),  2  Dow  P.  C.  301 515- 

Heseltine,  He  (1891),  1  Ch.  464    . 531,  532 

Heske  v.  Samnelson  (1883),  12  Q.  B.  D.  30 54» 

Hesse  v.  Stevenson  (1803),  3  B.  &  P.  565 505> 

Heydon's  case  (1584),  3  Rep.  8 112,  143,  47& 

Hickman  v.  Birch  (1890),  24  Q.  B.  D.  172 558 

Higginbotham, -Ex^rtrftf  (1840),  4  Jur.  1035 39f> 

Hill  V.  East  and  West  India  Dock  Co.  (1884),  9  App.  Cas.  448 ;  22 

Ch.  D.  14  ;  53  L.  J.  Ch.  842  ;  51  L.  T.  163  ;  32  W.  R.  925    111,  45» 

—  V.  Hall  (1876),  1  Ex.  D.  411 352 

14 

584 

78 

19& 

394 


—  V.  Metropolitan  Asylum  Managers  (1879),  4  Q.  B.  D.  433      . 

Hillman,  Expcerte  (1879),  10  Ch.  D.  622 

Hindmarch  v,  Charlton  (1860),  8  H.  L.  C.  166     . 

Hine  v.  Reynolds  (1840),  2  Scott  N.  R  419 

Hitchcock  V.  Way  (1837),  6  A.  &  E.  943 

Hobbs  V.  Hudson  (1890),  25  Q.  B.  D.  232 ;  63  L.  T.  215  ;  38  W.R.  682    71, 476' 
Hodge  V.  R.  (1883),  9  App.  Cas.  117 ;  53  L.  J.  P.  C.  1  ;  50  L.  T.  301  .     448 
Hodgson  V.  Bell  (1890),  24  Q.  B.  D.  525 ;  59  L.  J.  Q.  B.  231        .        147,  n. 
Hogg  V,  Anchtermuchty  (Parochial  Board  of)  (1880),  7  Rettie  (Sc.)  986    132 
Hoggan  V.  Wood  (1890),  17  Rettie  (Justiciary)  96         .        .        .       385,  n. 
Holdsworth  V,  McCrea  (1867),  2  H.  L.  380  .        .        .        .        .     550 

Holland  v,  Worley  (1884),  26  Ch.  D.  578  ;  50  L.  T.  526  ;  32  W.  R.  749    288 

HoUins  V,  Vemey  (1884),  13  Q.  B.  D.  304 563 

Hohne  v,  Guy  (1877),  5  Ch.  D.  905 ;  46  L.  J.  Ch.  648  ;  25  W.  R,  547      144 

Holt  V,  Collyer  (1880),  16  Ch.  D.  718 536- 

Home  V.  Camden  (Lord)  (1795),  5  H.  Bl.  476 ;  2  ib.  533  ;  6  Br.  P.  C. 

201 16,17 

Hornby  v.  Houlditch,  cited  1  T.  R.  93 509 

Homsby  v,  Raggett  (1892),  1  Q.  B.  20 57» 

Homsey  Local  Board  v.  Brewis  (1891),  60  L.  J.  M.  C.  48    .        .        .    576- 
V.  Monarch  Livestment  Building  Society  (1889), 

24  Q.  B.  D.  1  ;  59  L.  J.  Q.  B.  105;  61  L.  T.  867 ;  88  W.  R  85 ; 

54  J.  P.  .S9l 77 


Tahle  of  Cases.  xxxi 


HAGE 


Horsnail  v.  Bruce  (1873),  8  C.  P.  378 239 

Horton,  Be  (1881).  8  Q.  B.  D.  434 532 

Hough  r.  Windus  (1884),  12  Q.  B.  D.  224  ;  53  L.  J.  Q.  a.  156  ;  50  L.  T. 

312  ;  32  W.  R.  452       .         .     122, 124,  335,  374,  376,  392,  393,  395,  396 

Howard  v.  BodiDgton  (1877),  2  P.  D.  203 276 

Howell  V.  Coupland  (1874),  9  Q.  B.  462 382 

Howden  (Lord)  v.  Simpaon  (1839),  10  A.  &  K.  817      .                         .     527 
Howes  V.  Inland  Revenue  (1876),  1  Ex.  D.  394 554 

V.  Rocheid  (1869).  1  H.  L.  (So.)  550 150 

Hubbard  v.  Goodley  (1890),  25  Q.  B.  D.  156 533 

Hadson  v.  M*Rae  (1864),  33  L.  J.  M.  C.  65 489 

Hoggins,  Exparte  (1882),  21  Ch.  D.  85  ;  51  L.  J.  Ch.  935 ;  47  L.  T.539  ; 

30  W.  R.  878 198,  n. 

Hughes  v.  Chatham  (Overseers  of)  (1843),  5  M.  &  G.  75       .  .     191 

V.  Chester  Rail.  Co.  (1862),  1  Dr.  &  S.  524;  31  L.  J.  Ch.  100 ; 

9  W.  R  760 221 

V,  Lloyd  (1888).  23  Q.  B.  D.  157 558 

Home  V.  Somerton  (1890),  25  Q.  B.  D.  239 305 

Hnnt  V,  Hunt  (1864),  31  L.  J.  Ch.  175 285 

(1878).  47  L.  J.  P.  D.  22 540 

Hanter  v.  Nockolds  (1849).  1  Macn.  &  G.  640  ;  1  H.   &  T.  644  ;  19 

L.  J.  Ch.  177  ;  14  Jur.  256      .         .         .         .         .         .212 

V,  Northern  Marine  Insurance  Co.  (1888),  13  App.  Cas.  717    .    581 

HnntiDgton  v.  Attrill  (1892),  8  Times  L.  R.  341  .        472,  473,  474,  476 

Hntton,  Bey  Exparte  Benwell  (1884),  14  Q.  B.  D.  301  .     201,  561 

Hnzlej  V,  West  London  Rail.  Co.  (1889),  14  App.  Cas.  26  .  .    557 

Hyatt's  Trusts,  Be  (1882),  21  Ch.  D.  846 592 

Hyde  v.  Hyde  (1866),  1  P.  &  M.  130 93 

IKOOMS  Tax  (Commissioners  for)  v.  Pemsel  (1891),  App.  Cas.  532       .    15, 

24,  121,  146,  184,  185,  223,  n.,  442,  443,  465,525.  538 
India  (Bank  of)  v.  Wilson  (1878),  3  Ex.  D.  113  .        .        .        .     598 

(The)  (1864),  33  L.  J.  Adm.  193 352,  385 

Indian  Chief  (The)  (1801),  1  Rob.  Adm.  23 434 

Ingle  V.  McCotchan  (1884),  12  Q.  B.  D.  518 ;  53  L.  J.  Q.  B.  311  .     534 

Ingram  v.  Foote  (1701),  Lord  Raym.  709  ;  2  Mod.  613  .     503,  507 

V.  Little  (1883),  11  Q.  B.  D.  251 577 

Inland  Revenue  (Commissioners  of),  v,  Angus  (1889),  23  Q.  B.  D.  579     332 

V,  Forrest  (1890),  15  App.  Cas. 

334    .         .         .  146,  n.,  589 

V.  Harrison  (1874),  7  H.  L.  1  ;  43 


L.  J.  Ex.  138  J  30  L.  T.  274  ;  22  W.  R.  559  . 
Ireland  (Bank  of)  v.  Evans's  Charity  (1855),  5  H.  L.  C.  405 
Ironsides  (The)  (1864),  31  L.  J.  Adm.  131   . 

Irving  v.  Askew  (1869),  5  Q.  B.  211 

Islington  Market  Bill  (The)  (1835),  3  CI.  &  F.  518 


Jacobs  v.  Brett  (1875),  20  Eq.  1 . 
Jacqnes  v.  Withey  (1788),  1  H.  Bl.  65  . 
James  v.  Smith  (1891),  1  Ch.  384 
Jamieson  v.  Att.-Gen.  (1833),  Ale.  &  Nap.  375 


165 
170 
370 
312 
62 

140 

394 

59 

366 


XXXll 


Table  of  Gases. 


Janvrin  v.  De  la  Mare  (1861),  14  Moore  P.  C.  334 
Jefferies  v,  Alexander  (1860),  8  H.  L.  C.  637 
Jefferys  v,  Boosey  (1854),  4  H.  L.  0.  955  ;  24  L.  J.  Ex.  81      206, 
Jenkins  v.  Jones  (1882),  9  Q.  B.  D.  1*28 
Jenkinson  v.  Thomas  (1790),  4  T.  R.  666     . 
Jephson  v.  Rlera  (1835),  3  St.  Tr.  N.  S.  591  . 
Jersey  (States  of),  Re  (1853),  9  Moore  P.  C.  185 
Jex  V.  M'Kinney  (1889),  14  App.  Cas.  79      . 
Johannesberg  Co.  (1891),  1  Gh.  119     . 
Johnson  v.  Gaskain  (1891),  8  Times  L.  R  70 
Johnson's  Patent,  Be  (1880),  13  Ch.  D.  398,  «. 
Johnstone  v.  Stott  (1802),  4  Paton  (Sc.  App.)  274 
Jones,  Ex  parte  (1881),  18  Cb.  D.  109  . 
Be,  Ex  parte  Lloyd  (1891).  2  Q.  B.  231 

Be  (1890),  24  Q.  B.  D.  589  .         . 

t?.  Axen  (1696),  1  Ld.  Raym.  119 

V.  Bubb  (1869),  4  C.  P.  468 

V.  Cwmorthen  Slate  Co.  (1880),  5  Ex.  D.  93 

V.  Harris  (1872),  7  Q.  B.  157      . 

V,  Ogle  (1873),  8  Ch.  App.  192  . 

w.  Smart  (1785),  1  T.  R.  44 

Jubb  r.  Hull  Dock  Co.  (1846),  9  Q.  B.  455  ;  15  L.  J.  Q.  B.  403 
Julius  V,  Oxford  (Bishop  of)  (1880),  5  App.  Cas.  214  ;  49  L.  J.  Q. 

143, 71.,  179, 


PACE 

.     165 

88 

431, 433, 435 

.     346 

.     479 

.     451 

36,466 

451,454 

.     538 

.     554 

.     538 

6,385 

.     533 

.     200 

.     541 

.     503 

.     585 

.     584 

.     549 

.     384 

83,119 

.     128 

B.  578      19, 

290,  315, 316 


Kannreuthkb  v.   Geiselbrecht  (1885),  28  Ch.  D.  175  ;  54  L.  J.  Ch. 

297  ;  52  L.  T.  19  ;  33  W.  R.  391     . 
Keen  t?.  Millwall  Dock  Co.  (1882),  8  Q.  B.  D.  482 
Keighley's  case  (1610),  10  Rep.  140  a   . 
Kellock's  case  (1868),  3  Ch.  App.  769    . 
Kemp,  Ex  parte  (1874),  9  Ch.  App.  387 
Kenrick  ».  Lawrence  (1890),  25  Q.  B.  D.  99 
Kent  (County  Council  of),  r.  Dover  (1891),  1  Q.  B.  389 
Kenyon  v.  Hart  (1865),  6  B.  &  S.  255  . 
Kerrison  v.  Cole  (1807),  8  East  231       ..         . 
Kimbray  v.  Draper  (1868),  3  Q.  B.  160 
Kinaston  v,  Clarke  (1741),  2  Atk.  205  . 
Kindersley  v,  Jarvis  (1856),  25  L.  J.  Ch.  541 
King  V,  Burrell  (1840),  12  A.  &  E.  460  . 

—  V,  Charing  Cross  Bank  (1890),  24  Q.  B.  D.  27 
Kinloch  v.  Sec.  of  State  for  India  (1882),  7  App.  Cas. 
Kirk  V.  Nowell  (1786),  1  T.  R.  124  ;  1  Rev.  Rep.  160 
Knight,  Be  (1884),  25  Ch.  D.  300  ... 

Knill  V,  Towse  (1889),  24  Q.  B.  D.  186,  697   . 
Knowles  v,  L.  and  Y.  Rail.  Co.  (1889),  14  App.  Cas.  248 


619 


L.\C0N  V.  Hooper  (1795),  6  T.  R.  226    . 
Laird  v.  Briggs  (1881),  19  Ch.  D.  22  ;  45  L.  T.  238 
V.  Clyde  Trustees  (1879),  6  Rettie  (Sc.)  785 


.     429 

.     573 

.     289 

.     465 

.     548 

.     216 

186,  236 

.     557 

268,  n. 

.     377 

.     223 

.       78 

.     127 

.     306 

.     421 

503 

.     699 

22,29 

146, 162.  ». 


.     177 

184,  ?{.,  468 

134,237 


Lake  v,  Butler  (1855).  5  E.  &  B.  99  ;  24  L.  J.  Q.  B.  273 ;  1  Jur.  N.  S. 


570 


Tahls  of  Gases,  xxxiii 


PAGE 


Lamb,  ^jjpewte  (1882),  19  Ch.D.  173 666 

V.  North  London  Rail.  Co.  (1869),  4  Ch.  App.  522  ;  21  L.  T.  98  ; 

17W.  R.746 511 

L«nbe».  Smythe  (1846),  15  M.  &  W.  433  ;  15  L.  J.  Bx.  287  ;  10  Jar.  394  687 
Lamirande's  case  (1866),  10  Low  3r  Canada  Jar.  2S3  .  .  .  .542 
Lancashire  and  Yorkshire  Rail.  Co.  v,  Barj  (Mayor,  &c.,  of)  (1889),  14 

App.  Cas.  417  ;  59  L.  J.  Q.  B. 
85  ;  61  L  T.  417     .        166, 295, 536 

V,  Greenwood  (1888),  21  Q.  B.  D. 

215  ;  58  L.  J.    Q.  B.    16 ;   59 

L.T.  930 582 

(Justices  of)  V,  Rochdale  (Mayor,  &c.,  of)  (1883),  8  App. 

Cas.  494  ;  53  L.  J.  M.  C.  5  ;  49  L.  T.  868 ;  32  W.  R.  66         .         143,  n. 
Lane  a.  Bennett  (1836),  1  M.  &  W.  70  .  .  84, 153. 446 

Lang  V.  Kerr  (1878),  3  App.  Cas.  529 230 

Langdon  v,  Broadbent  (1878),  37  L.  T.  436 541 

LangloissndBiden,  Be  (1891),  1  Q.  B.  349  ;  60  L.  J.  Q.  B.  123  ;  63  L.  T. 

816  ;  39  W.  R  181 306 

Langrish  v.  Archer  (1882),  10  Q.  B.  D.  44  ;  52  L.  J.  M.  C.  47  ;  47  L.  T. 

548;31W.R.  183 576 

Langston  v.  Langston  (1834),  2  CI.  &  F.  240 469 

LaDgton  r.  Hughes  (1813),  1  M.  &  S.  593 264 

L'Apostre  v.  Le  riaistrier  (1708),  1  P.  Wms.  318  ....     223 

Latham  v.  Lafone  (1867),  2  Ex.  116  ;  36  L.  J.  Ex.  17  ;  16  L.  T.  627  ;  15 

W.  R  463 107. 230 

Latless  v.  Holmes  (1792),  4  T.  R  660 367 

Law,  Be  (1891).  1  Q.  B.  47 106 

lawless  V,  Sullivan  (1881).  6  App.  Cas.  373  ;  60  L.  J.  P.  C.  33  ;  44  L.  T. 

897  ;  29  W.  R  917 156, 561 

Laws  V.  Eltringham  (1881),  8  Q.  B.  D.  283  ;  51 L.  J.  M.  C.  13  ;  46  L.  T. 

64  ;  30  W.  R  245 683 

Leader  v.  Dnffey  (1888),  13  App.  Cas.  294 ;  68  L.  J.  P.  C.  13 ;  69  L. 

T.  9 

Lee  V.  Bude,  &c.,  Rail.  Co.  (1871),  6  C.  P.  576;  40  L.  J.  C.  P.  285  ; 

24  L.  T.  827  ;  19  W.  R  964 81,  288,  626 

—  V.  Milner  (1837),  2  Y.  &  C.  611,  618  ;  2  M.  &  W.  824   .  .     614 

Leeds  and  County  Bank  v.  Walker  (1883),  11  Q.  B.  D.  84  ;  52  L.  J. 

Q.  B.  590      .        .• 376,  673 

and  Liverpool  Canal  Co.  v.  Hustler  (1823),  1  B.  &  C.  424 ;  2 

D.  &  R  556 133 

Lees  r.  Newton  (1866).  1  C.  P.  658  ;  35  L.  J.  C.  P.  285 ;  14  W.  R  938    548 

Leicester  v.  Haydon  (1572),  Plowd.  398 514 

Leigh  V.  Hind  (1829),  9  B.  &  C.  779 ;  4  M.  &  R  579  .        .  .     570 

V.  Kent  (1789),  3  T.  R  362 386 

Lester  v.  Garland  (1808),  16  Yes.  248 547 

Leringer  v.  R  (1870),  3  P.  C.  289;  39  L.  J.  P.  C.  49  ;  23  L.  T.  362; 

18  W.  R  1107 136,  329 

Lichfield  (Mayor  of)  v.  Simpson  (1845),  8  Q.  B.  65  ;  15  L.  J.  Q.  B.  78  325 
Lightbonnd  v.  Higher  Bebington  L.  B.  (1885),  14  Q.  B.  D.  849 ;  16 

Q.  B.  D.  677 ;  65  L.  J.  M.  C.  94 ;  53  L.  T.  812  ;  34  W.  R  219     .     576 
Lincoln  (Bishop  of).  Be  (1888-9),  13  P.  D.  221 ;  14  P.  D.  123       .        .       19 

C 


xxxiv  Tahle  of  Cases. 

PACE 

Lincoln  College  case  (1595),  3  Bep.  59  b 115 

Lindsay  v.  Candy  (1876),  1  Q.  B.  D.  348  ;  3  App.  Cas.  459 ;  47  L.  J. 

Q.  B.  481 ;  38  L.  T.  573  ;  26  W.  B.  406          .        .         .  233 

17.  Lynch  (1804),  2  Sch.  &  L.  5 86 

Lion  (The)  (1869),  2  P.  C.  525 ;  38  L.  J.  Adm.  51 ;  6  Moore  P.  C. 

N.  S.  163 188 

Liskeard  v,  Liskeard  (1881),  7  Q.  B.  D.  509 555 

Liverpool  Bank  v.  Turner  (1861),  30  L.  J.  Ch.  380       .         .        .      275,  276 

(Mayor  of)  v.  Chorley  Waterworks  Co.  (1849),  2  D.  M.  &  G. 

852 295 

Lloyd,  Ex  parte  (1851),  1  Sim.  N.  S.  250 460 

Logan  V.  Burslem  (1842),  4  Moore  P.  C.  497 81 

London  and  Blackball  Bail.  Co.  v.  Limebonse  Board  of  Works  (1857), 

3  K.  &  J.  128  ;  26  L.  J.  Ch.  164          ....      298,  359 

and  Brighton  Bail.  Co.  v.  L.  and  S.  W.  Bail.  Co.  (1859),  4  De 

G.  &  J.  388  ;  28  L.  J.  Ch.  321  ;  5  Jur.  N.  S.  801  .        .     300 

and  N.  W.  BaiL  Co.  v.  Skerton  (1864),  5  B.  &  S.  559  ;  33  L.  J. 

M.  C.  128  ;  10  L.  T.  648  ;  12  W.  B.  1102     .        .         .        .     561 
- —     and  S.  W.  Bail.  Co.  v,  Blackmore  (1870),  4  H.  L.  610 ;  39 

L.  J.  Ch.  713  ;  23  L.  T.  504  ;  19  W.  B,  305         .         .         .     598 

and  S.  W.  Bail.  Co.  v.  Flower  (1876),  1  C.  P.  D.  77  ;  45  L.  J. 

C.  P.  54  ;  33  L.  T.  687 510 

(Bank  of),  Be   (1871),  6  Ch.  App.  421  ;  40  L.  J.  Ch.  562  ;  19 

W.  B.  484 122 

Bank  of  Mexico  v.  Apthorpe  (1891),  1  Q.  B.  383      .        .        .     556 

Brighton  and  S.  C.  Bail.  Co.  v.  Truman  (1885),  11  App.  Cas. 

45 ;  55  L.  J.  Ch.  354 ;  54  L.  T.  250 ;  34  W.  B.  667      293.  294,  324 

Chatham  and  Dover  Bail.  Co.  v.  Wandsworth  Board  of  Works 

(1873),  8  C.  P.  185  ;  42  L.  J.  M.  C.  70          .         .         .         .  245 

(City  of)  V,  Wood  (1700),  12  Mod.  687 81 

(Corporation  of)  v.  Att.-Gen.  (1848),  1  H.  L.  C.  440        .         .  414 

County  Council  v.  Cross  (1892),  8  Times  L.  B.  537          .        .  537 

Financial  Association  v.  Kelk  (1884),  26  Ch.  D.  107  ;  53  L.  J. 

Ch.  1025 ;  50  L.  T.  492 2 

Life  Insurance  Co.  v.  Wright  (1873),  5  Canada  466         .         .  266 

(Mayor  of)  v.  Gatford  (1677),  2  Mod.  39  .        .        .        .         324,  n. 

(Mayor  of)  v,  B.  (1848),  13  Q.  B.  33  ;  17  L.  J.  Q.  B.  330  ;  13 

Jur.  33 277,  n.,  324,  ». 

(School  Board  for)  v.  Jackson  (1881),  7  Q.  B.  D.  502  ;  50  L.  J. 

M.  C.  134 ;  30  W.  B.  47 234 

Tilbury  and  Southend  Bail.  Co.,  lie  (1889),  24  Q.  B.  D.  40, 326  ; 

59  L.  J.  Q.  B.  549 ;  62  L.  T.  784 ;  38  W.  B.  343  .         .         .         .  562 

Longmead's  case  (1795),  Leach  C.  C.  694 20 

Looker  v,  Halcomb  (1827),  4  Bing.  188     * 130 

Lopez  r.  Burslem  (1843),  4  Moore  P.  C.  300 435 

Lord  r.  Sydney  Commissioners  (1858),  12  Moore  P.  C.  473 ;  7  W.  B.  267  7 
Louis,  Be  (1891),  1  Q.  B.  649 ;  60  L.  J.  Q.  B.  500  ;  64  L.  T.  565  ;  39 

W.  B.  511 592 

(Le)  (1826),  2Dods.  (Adm.)210 20 

X.ucas  ».  Dixon  (1888),  22  Q.  B.  D.  357  ;  58  L.  J.  Q.  B.  161 ;  37  W.  B. 

370        . 12,96,97 


Table  of  Cuaes.  xxxv 


PAGE 


Lucy  V.  LcTington  (1671),  1  Ventr.  176 519 

Lodmore  (or  Ludford),  Be  (1884),  13  Q.  B.  D.  415  ;  53  L.  J.  Q.  B.  418  ; 

49  L.  T.  706 ;  32  W.  R.  272 323 

Lyde  v.  Barnard  (1836),  1  M.  &  W.  101 ;  1  Gale  388  .  .  .  468 
Lyon  V.  Fishmongers'  Co.  (1876),  1  App.  Cas.  662  ;  46  L.  J.  Ch.  68  ;  35 

L.  T.  569;  25W.  R.  165 296 

Lyon's  case  (1858),  Bell  Cr.  C.  45 477 

Lyons  (Mayor  of)  v.  East  India  Co.  (1836),  1  Moore  P.  C.  176  .  .  456 
V.  Tacker  (1880),  6  Q.  B.  D.  660  ;  7  Q.  B.  D.  523 ;  50  L.  J.  Q.  B. 

326 ;  45  L.  T.  402  ;  29  W.  R.  529 98 


Macbeth  v.  Ashley  (1874),  2  H.  L.  (So.)  352 92 

M'Connel  v.  Murphy  (1873),  5  P.   C.  203  ;  28  L.   T.   713  ;  21  W.   R. 

609 •        .         .         7 

MacDonald  (Lord)  v.  Finlayson  (1885),  12  Rettie  (Sc.)  231  .        .     375 

MacDougal  v.  Paterson  (1851),  6  Ex.  337,  n.  ;  11  C.  B.   755  ;  21  L.  J. 

C.  P.  27 316 

McGiffen  v.  Palmer's  Ship  Building  Co.  (1882),  10  Q.  B.  D.  1  ;  52  L.  J. 

Q.  B.  25  ;  47  L.  T.  346  ;  31  W.  R.  118 602 

M'Intyre  v.  Connell  (1851),  20  L.  J.  Ch.   284 ;  1  Sim.  N.  S.  225 ; 

15  Jnr.  529 584 

M'Kean  ».  Delaney  (1809),  5Cranch(U.  S.)  22  .  .  .  .  165,  ». 
M'Eensie  v.  Stuart  (1754),  Cruise  Dig.  vol.  5,  p.  28  .  .  .  .  526 
Macleod  v.  Att.-Gen.  for  New  South  Wales  (1891),  A.  C.  455  ;  60  L.  J. 

P.  C.  55 ;  65  L.  T.  321 199,  424,  432,  457 

Macnee  r.  Persian  Investment  Co.  (1890),  44  Ch.  D.  306 ;  59  L.  J. 

Ch.  695 ;  62  L.  T.  894 ;  38  W.  R.  596 433 

MacWilliam  v,  Adams  (1851),  1  Macq.  H.  L.  (Sc.)  120  ..  .  95 
Magdalen  College  case  (1616),  11  Rep.  68  b        .      404,  406,  414,  418,  419 

Hospital  I'.  Knotts  (1878),  8  Ch.  D.  724       .         .         .         .     558 

Main  r.  Stark  (1890),  15  App.  Cas.  384;  59  L.  J.  P.  C.  68 ;  63  L.  T.  10  374 
Makin  r.  Watkinson  (1870),  6  Ex.  25  ;  40  L.  J.  Ex.  33 ;  23  L.  T.  592  ; 

19  W.  R.  286 510 

Malton  Local  Board  v.  Maiton  Manure  Co.  (1879),  4  Ex.  D.  302  ;  49 

L.  J.  M.  C.  90 553 

Mander  v,  Harris.     JSee  March,  Me. 

Mansell  v,  R.    (1857),  8  E.  &  B.   73  ;  D.  &  B.  C.  C.  375 ;  27  L.  J. 

M.  C.  4 156,  180 

March,  He  (1885),  27  Ch.  D.  166 ;  52  L.  J.  Ch.  680 ;  51  L.  T.  61,  380 ; 

32  W.  R.  941 385 

Margaret  (The)  (1885),  9  P.  D.  47  ;  9  App.  Cas.  873  .  .  .  .  580 
Marlborough  (Duke  of)  v.  Osborn  (1864),  5  B.  &  S.  67  ;  33  L.  J.  Q.  B. 

148  ;  10  L.  T.  28  ;  12  W.  R.  418 596 

Marlborough's  (Duke  of)  Parliamentary  Estates,  In  re  (1891),  8  Times 

L,  R.  179 .361 

Martin  o.  Hemming  (1854),  18  Jur.  1002 145 

Mather  r.  Brown  (1876),  1  C.  P.  D.  696  ;  45  L.  J.  C.  P.  647  ;  34  L.  T. 

869 ;  24  W.  R  736 152,  154 

3faond  v.  Mason  (1874),  9  Q.  B.  254  ;  43  L.  J.  M.  C.  62  ;  29  L.  T.  837 ; 

22  W.  R.  265 539 


xxxvi  Table  of  Cases. 

VAGE 

Maxwell  v.  Hogg  (1867),  2  Ch.  App.  307  ;  36  L.  J.  Ch.  433 ;  16  L.  T. 

130;  16  W.  R.  467 677 

Maybury  v.  Madie  (1847),  6  C.  B.  283  ;  17  L.  J.  C.  P.  95  ;  12  Jur.  80 .     687 
Meade,  Be  (1876),  3  Ch.  D.  119  ;  46  L.  J.  Bank.  121 ;  34  L.  T.  649; 

24  W.  R.  903 89 

Meadows  v,  Taylor  (1890),  24  Q.  B.  D.  717  ;  69  L.  J.  M.  C.  99 ;  62 

L.  T.  668 673 

Meath  (Bishop  of)  v.  Winchester  (Lord)  (1836),  4  CI.  &  F.  446  .         402,  n. 
Medway  v.  Romney  (Earl  of)  (1861),  30  L.  J.  C.  P.  236 ;  9  C.  B.  N.  S. 

676  ;  9  W.  R.  482 72 

Meeus,  Re  (1891),  1  Ch.  41 ;  60  L.  J.  Ch.  96  ;  63  L.  T.  610  ;  39  W.  R. 

216 574 

Melliss  V.  Shirley  Local  Board  (1886),  16  Q.  B.  D.  446  ;  56  L.  J.  Q.  B. 

143  ;  63  L.  T.  810  ;  34  W.  R.  187  ....       264,  265,  496 

Mellor  V.  Denham  (1880),  6  Q.  B.  D.  467  ;  48  L.  J.  M.  C.  113;  40  L.  T. 

396  ;  27  W.  R.  496 475 

Menzies,  Ex  parte  (1890),  43  Ch.  D.  118 ;  69  L.  J.  Ch.  73  ;  62  L.  T. 

301 ;  38  W.  R.  897 552 

Merchant  Banking  Co.,  ExpaHe  (1881),  16  Ch.  D.  623  ;  50  L.  J.  Ch. 

606  ;  44  L.  T.  358;  29  W.  R.  363 288,  w. 

Merrit  v.  Cameron  (1890),  137  U.  S.  642 97 

Mersey  Docks,  &c..  Board  v.  Cameron  (1865),  11  H.  L.  C.  443 ;  36  L.  J. 

M.  C.  1  .         .         .       406,  409,  466,  524 

r.  Henderson    (1888),  13   App.    Cas.    595  ; 

58  L.  J.  Q.  B.  159 ;   59  L.  T.  697  ;  37 

W.  R.  449     .         .  82,  117,  517,  575,  599 

V,  Jones  (1865),  11  H.  L.  C.  618  .         254,  n. 

V.  Lucas  (1883),  8  App.  Cas.  891  ;  53  L.  J. 

Q.  B.  4  ;  32  W.  R.  34 131,  624,  582 

Merthyr  Tydfil  Local  Board  v.  Merthyr  Union  (1891),  1  Q.  B.  186;  60 

L.  J.  M.  C.  42  ;  63  L.  T.  647  ;  39  W.  R.  255 582 

Metcalfe  v.  Hanson  (1866),  1  H.  L.  250;  35  L.  J.  Q.  B.  226        .         .     466 
Metropolitan  Asylum  Managers  v.  Hill  (1881),  6  App.  Cas.    193  ; 

50  L.  J.  Q.  B.  353 ;  44  L.  T.  653  ;  29  W.  R.  617  .     295,  323 

Board  of  Works  v.  Steed  (1882),  8  Q.  B.  D.  446  ;  61  L.  J. 

M.  C.  24  ;  45  L.  T.  612  ;  30  W.  R.  891  ...     575 

District  Rail.  Co.  and  Cosh,  Re  (1880),  13  Ch.  D.  617  ; 

49  L.  J.  Ch.  277  ;  42  L.  T.  73  ;  28  W.  R.  686       .         .     595 

Rail.  Co.  V.  Fowler  (1892),  1  Q.  B.  166      .        .        .        .     559 

Meux  V.  Jacobs  (1875),  7  H.  L.  493 ;  44  L.  J.  Ch.  481 ;  32  L.  T.  171  ; 

23  W.  R.  526 236 

Mews  V.  R.  (1882),  8  App.  Cas.  339 ;  62  L.  J.  M.  C.  67 ;  48  L.  T.   1  ; 

31  W.  R.  385 351,  568 

Meyerstein's  Trade  Mark,  Re  (1890),  43  Ch.  D.  604 ;  59  L.  J.  Ch.  401  ; 

"  62  L.  T.  526  ;  38  W.  R.  440 563 

Middlesex  Justices  v.  R.  (1884),  9  App.  Cas.  757 ;  53  L.  J.  Q.  B. 

606  ;  61  L.  T.  513 ;  33  W.  R.  49 213,  261 

Middleton  v.  Crofts  (1736),  2  Atk.  650 326,  350 

Midland  Rail.  Co.  v.  Ambergate  Rail.  Co.  (1853),  10  Hare  359      .         .     233 
t7.  Haunchwood  Brick  and  Tile  Co.  (1882),  20  Ch.  D. 

552 ;  51  L.  J.  Ch.  778 ;  47  L.  T.  151  ;  30  W.  R.  628      .         .         .570 


Table  of  Cases.  xxxvii 

PAGE 

Midland  RaC.  Ck).  v.  Robinson  (1889),  15  App.  Cas.  19 ;  69  L.  J.  Ch. 

442 ;  62  L.  T.  194  •  38  W.  R  677 9,  173,  571 

Migneanlt  v.  Malo  (1872),  4  P.  C.  123 ;  41  L.  J.  P.  C.  11 ;  26  L.  T. 

329 ;  20  W.  R.  627 165 

Migotti  V,  Colvill  (1879),  4  C.  P.  D.  233  ;  48  L.  J.  C.  P.  695 ;  40  L.  T. 

747 ;  27  W.  R.  744 571,  597 

Miller  v.  Salomons  (1852),  7  Ex.  475 1,  78, 104,  112 

Miller's  case  (1764),  1  W.  Bl.  451 393 

Mills  17.  Colchester  (Major  of)  (1867),  2  C.  P.  476  ;  30  L.  J.  C.  P.  214 ; 

16  L.  T.  626  ;  15  W.  R  955 •.     464 

V.  Mil  ward  (1889),  15  P.  D.  20 ;  59  L.  J.  P.  23 ;  61  L.  T.  651      .     588 

V.  Wilkins  (1704),  6  Mod.  62 212,  220 

Mills'  Estate,  ^c  (1886),  34  Ch.  D.  24 ;  56  L.  J.  Ch.  60  ;  65  L.  T,  466 ; 

35  W.  R  65 244 

Milne,  Ex  parte.  Be  Batten  (1889),  22  Q.  B.  D.  685  ;  58  L.  J.  Q.  B.  333 ; 

37  W.  R  499 13 

Milnes  r.  Huddersfield  (Mayor  &c.,  of)  (1882),  11  App.   Cas.    611; 

12  Q.  B.  D.  443 ;  10  Q.  B.  D.  124 584 

Milton  Commissioners  f  .Faversham  Local  Board  (1869),  10  B.  &  S.  548  598 
Minen  v.  Leman  (1855),  20  Beav.  278  ;  7  D.  M.  &  G.  340  ;  24  L.  J.  Ch. 

645 ;  1  Jut.  N.  S.  410,  692 208 

Mirams.  Re  (1891),  1  Q.  B.  594 ;  60  L.  J.  Q.  B.  397 ;  64  L.  T.  117  ; 

39  W.  R  464 198 

Mirfin  v.   Attwood  (1869),  4  Q.  B.  330 ;  38  L.  J.  Q.  B.  181 ;  20  L.  T. 

778 ;  17  W.  R.  820 356,  400 

Mitchell,  jRe,  Ex  parte  Cunningham  (1884),  13  Q.  B.  D.  418  ;  53  L.  J. 

Ch-  1067  ;  51  L.  T.  447  ;  33  W.  R  22        .         .         .         .     552 

V.  Brown  (1859),  1  E.  &  E.  267  ;  28  L.  J.  M.  C.  55 ;  5  Jur. 

N.  S.  707 350 

V.  Simpson  (1890),  25  Q.  B.  D.  183  ;  23  Q.  B.  D.  373  ;  59  L.  J. 

Q.  B.  355 ;  63  L.  T.  405;  38  W.  R  565  .  .  147,  193,  535,  548 
Mozambique  Co.  v.  British  South  Africa  Co.  (1892),  8  Times  L.  R  396, 

642 427 

Mogul  Steamship  Co.  v,  McGregor  (1892),  A.  C.  26  .  .  .  197,  n. 
Moir  c.  Williams  (1892),  1  Q.  B.  264 ;  40  W.  R  69       .        .        .        .590 

Mollwo  V.  Court  of  Wards  (1872),  4  P.  C.  419 466 

Monk  V.  Whittenburj  (1831),  2  B.  &  Aid.  484 ;  1  M.  &  R  81       .         .193 

Monteith  r.  M'Gavin(1838),  6C1.  &F.  473. 159 

Montrose  Peerage  (1863),  1  Macq.  H.  L.  (Sc.)  401  ..  .  72,  94 
Moody  and  Yates'  Contract,  In  re  (1885),  30  Ch.  D.  344  ;  54  L.  J.  Ch. 

886  ;  63  L.  T.  845 ;  33  W.  R  785 186 

Moon  V.  Dorden  (1848),  2  Ex.  42  ;  12  Jar.  138  ..  .  372,  376, 378 
Moore  r.  Shepherd  (1864),  10  Ex.  424 ;  24  L.  J.  Ex.  29         .        .        .     607 

V.  Smith  (1869),  28  L.  J.  M.  C.  126  ;  6  Jur.  N.  8.  892  .        .     410 

Moore^s  case  (1704),  2  Ld.  Raym.  1028 160 

Moiant  V.  Taylor  (1876),  1  Ex.  D.  188  ;  46  L.  J.  M.  C.  78 ;  34  L.  T.  139 ; 

23  W.  R  164 206 

Morgan  v.  Brown  (1836),  4  A.  &  E.  616  ;  6  N.  &  M.  57  ;  1  H.  &  W.  717    491 

V,  London  General  Omnibus  Co.  (1883),  13  (i  B.  D.  832 ;  53 

L.  J.  Q.  B.  362  ;    12  Q.  B.  D.  201 ;  60  L.  T,  687  ;  61  L.  T.  213  ; 
32W.R416,769 156, 161,  n.,  665, 568 


xxxviii  Table  of  Cases. 

PAGE 

Morgan  v.  Morgan  (1869),  1  P.  &  M.  644 289 

V.  Swansea  (1878),  9  Ch.  D.  682  ;  27  W.  R  283       .         .         .  536 

V.  Thomas  (1882),  9  Q.  B.  D.  643 675 

Moms  V.  Hunt  (1819),  1  Chitty  K.  B.  453 504 

V.  Mellin  (1827),  6  B.  &  C.  446  .        .         .         .    '    .        .141 

Morrison's  case  (1859),  Bell  C.  C.  189 602 

Morrisse  v.  Royal  British  Bank  (1856),  1  C.  B.  N.  S.  67  ;  26  L.  J.  C.  P. 

62  ;  3  Jur.  N.  S.  137 317 

Mounsey  v.  Ismay  (1865),  34  L.  J.  Ex.  55  ;  1  H.  &  C.  729  ;  7  L.  T.  717  ; 

IIW.  R.  270 143, ». 

Mount  V.  Taylor  (1868),  3  C.  P.  645  ;  37  L.  J.  C.  P.  325  ;  18  L.  T.  476  ; 

.     16  W.  R.  866 64, 354,  355 

Mountcashell  (Earl)  v.  O'Neill  (Viscount)  (1854),  5  H.  L.  C.  937  ;  2  Jur. 

N.  S.  1030 292,  M. 

Mouys  V.  Leake  (1799),  8  T.  R.  411 268 

Moxon  V.  Sheppard  (1890),  24  Q.  C.  D.  627 586 

Moyle  V.  Jenkins  (1881),  8  Q.  B.  D.  116  ;  51  L.  J.  Q.  B.  112  ;  46  L.  T. 

472  ;  30  W.  R.  324 573 

Muat  V.  Shaw  Stewart  (1890).  17  Rettie  (Sc.)  377         ...         .     537 
Muir  V.  Keay  (1875),  10  Q.  B.  594  ;  44  L.  J.  M.  C.  143  ;  23  W.  R.  700  .     554 

Mulcahy  v.  R.  (1868),  3  H.  L.  306 465 

MuUins  V.  Collins  (1874),  9  Q.  B.  292  ;  43  L.  J.  M.  C.  67  ;  29  L.  T.  838  ; 

22  W.  R.  297 126 

V.  Surrey  (Treasurer  of)  (1881),  7  App.  Cas.  1  ;  51  L.  J.  Q.  B.  145  ; 

45  L.  T.  625  ;  30  W.  R.  157 240,  541 

Mundy's  Estates,  He  (1891),  1  Ch.  399  ;  60  L.  J.  Ch.  273  ;  64  L.  T.  29  ; 

39  W.  R.  209 661 

Municipal  Permanent  Investment  Co.  v.  Kent  (1884),  9  App.  Cas.  260  ; 

53  L.  J.  Q.  B.  291  ;  51  L.  T.  6  ;  32  W.  R.  681         ..         .         280,  «. 
Murtagh  v.  Barry  (1890),  44  Ch.  D.  632  ;  69  L.  J.  Q.  B.  388  ;  38  W.  R. 

526 564 

Musgrove  r.  Chung  Teeong  Toy  (1891),  A.  C.  272  ;  60  L.  J.  P.  C.  28  ; 

64L.T.  378 265,431,448,475,496 

Myers  v.  Perigal  (1852),  2  D.  M.  &  G.  619  ;  22  L.  J.  Ch.  431  ;  17  Jur.  145      77 


Nahes  v.  Rowles  (1810),  14  East  510 531 

Natal  (Bishop  of),  Me  (1864),  3  Moore  P.  C.  N.  S.  148  .  .  .  72 
Nathan,  In  re  (1884),  12  Q.  B.  D.  461 ;  53  L.  J.  Q.  B.  229  ;  51  L.  T.  46  ; 

32  W.  R.  643 251 

National  Bank  v.  Silke  (1891),  1  Q.  B.  435  ;  60  L.  J.  Q.  B.  199  ;  63  L.  T. 

787  ;  39  W.  R.  361 673 

Mercantile  Bank,  JEx  parte  (1880),  15  Ch.  D.  42 ;   49  L.  J. 

Bank.  62  ;  43  L.  T.  36 ;  28  W.  R.  848 674 

Savings  Bank,  Be  (1866),  1  Ch.  App.  647        .        .        .        .  186 

Neath  and  Brecon  Rail.  Co.,  Be  (1874),  9  Ch.  App.  263 ;  43  L.  J.  Ch. 

277  ;  30  L.  T.  3  ;  22  W.  R.  242 316 

Nelson  v.  McShee  (1889),  17  Rettie  (Just.)  1 231 

Netherseal  Co.  v.  Bourne  (1889),  14  App.  Cas.  228  .  .  90,  266,  268, 570 
Newcastle  (Duke  of)  v,  Morris  (1870),  4  H.  L.  661  ;  40  L.  J.  Bank.  4 ; 

23  L.  T.  569 ;  19  W.  R.  26 127 


Table  of  Cases.  xxxix 

PAGE 

Newcastle  (Major,  &c.,  of)  v.  Att.-Gren.  (1845),  12  CL  &  F.  408    .        .     163 
Turnpike  Trastees  v.  North  Staffordshire  RaiL  Co.  j[1860),  5 

H.&N.  160;  29L.  J.  M,  C.  150;  8  W.  R.  216    .  .        .        .167 

Newington  L.  B.  v.  Cottenham  L.  B.  (1879),  12  Ch.  D.  725;  48  L.  J.  Ch. 

226;40L.T.  58 383,  n. 

Newmarch  v.  Storr  (1878),  9  Ch.  D.  12 648 

Newport  Bridge,  Be  (1859),  2  E.  &  E.  377  ;  29  L.  J.  M.  C.  62 ;  1  L.  T. 

131  ;  6  Jur.  N.  S.  97 316 

New  Univendty  Club,  In  re  (1887),  18  Q.  B.  D.  720      ..         .  3,  601 

Niboyet  v.  Niboyet  (1878),  3  P.  D.  52  ;  (1879)  4  P.  D.  1 ;  48  L.  J.  P.  1 ; 

39  L.  T.  486 ;  27  W.  R.  203 205, 207,  437 

NicholU  I'.  Hall  (1873),  8  C.  P.  322  ;  42  L.  J.  M.  C.  105 ;  28  L.  T.  473 ; 

24W.R.579 485,487 

Nichols  V.  Baker  (1890),  44  Ch.  D.  262  ;  69  L.  J.  Ch.  661 ;  62  L.  T.  817  ; 

38  W.  R  417 669 

Nicholson  v.  Fields  (1862),  1  H.  &  N.  210 ;  31  L.  J.  Ex.  236 ;  10  W.  R. 

304 478 

V.  Williams  (1871),  6  Q.  B.  632  ;  40  L.  J.  M.  C.  159  ;  19  W.  R. 

973 580 

Nicoll  r.  Fenning  (1881),  19  Ch.  D.  258  ;  51  L.  J.  Ch.  166  ;  45  L.  T.  738 ; 

30  W.  R.  95 536 

Nillins.  ExparU  (1884),  53  L.  J.  M.  C.  157 424 

NoMe  r.  Durell  (1789),  3  T.  R.  271 324 

Norris  V,  Barnes  (1872),  7  Q.  B.  637  ;  41  L.  J.  M.  C.  15* ;  26  L.  T.  622  ; 

20  W.  R.  703 164,  ». 

North  American  Insurance  Co.  v.  Craigen  (1886),  12  Canada  292        .     446 

British  RaU.  Co.  v.  Tod  (1846),  12  CI.  &  F.  722  .         .         .     615 

Eastern  Rail.  Co.  v.  Leadgate  L.  B.  (1870),  5  Q.  B.  157  ;  39 

L.  J.  M.  C.  65 ;  22  L.  T.  62  ;  18  W.  R.  691   .         .         .  84 

Staffordshire  Rail.  Co.  v.  Dale  (1857),  8  E.  &  B.  836;  27  L.  J. 

M.  C.  147 166,  n, 

Northam  Bridge  Co.  r.  R.  (1886),  55  L.  T.  759    .         .        .         .      169, 408 
Northampton  Coal,  Iron,  &c.,  Co.  v.  Midland  Waggon  Co.  (1878),  7 

Ch.  D.  600  ;  38  L.  T.  82 ;  26  W.  R.  485 569 

Norton  ».  Spooner  (1854),  9  Moore  P.  C.  103 467 

Noseworthy  v,  Buckland  Overseers  (1873),  9  C.  P.  233  ;  43  L.  J.  C.  P. 

27  ;  29  L.  T.  675  ;  22  W.  R.  156 263 

Nottage  P.  Jackson  (1882),  11  Q.  B.  D.  627  ;  52  L.  J.  Q.  B.  760  ;  49  L.  T. 

339  ;  32  W.  R.  106 159,  536 

Nuth  V.  Tamplin  (1881),  8  Q.  B.  D.  247  ;  51  L.  J.  Q.  B.  180;  30  W.  R. 

346 103 

Nutter  17.  Accrington  L.  B.  (1879),  4  Q.  B.  D.  376  ;  48  L.  J.  Q.  B.  487  ; 

40  L.  T.  802 234, 340 

Nutton  V.  Wilson  (1889),  22  Q.  B.  D.  744  ;  68  L.  J.  Q.  B.  443  ;  37  W.  R. 

622 641 


O'Flahebty  r.  McDowell  (1857),  6  H.  L.  C.  142  .  .  24,  326,  347 
Oliver  v,  N.  E.  Rail.  (1874),  9  Q.  B.  406;  43  L.  J.  Q.  B.  198  .  .  296 
O'Logblen.  Re  (1871),  6  Ch.  App.  406  ;  40  L.  J.  Bank.  28  ;  23  L.  T.  878  ; 

19  W.  B.  459 444 


xl  Table  of  Caaee. 


PAGB 


Onalow  V.  Inland  Revenue  Commissioners  (1891),  1  Q.  B.  239 ;  60  L.  J. 

Q.  B.  138  ;  64  L.  T.  211  ;  39  W.  R.  373         .        .        .        .      549,  690 
Oram  v.  Brearey  (1877),  2  Ex,  D.  346  ;  46  L.  J.  Ex.  481 ;  36  L.  T.  475  ; 

26  W.  R.  695 140 

Orfila  V.  Gibraltar  (Sanitary  Commissioners  of)  (1890),  15  App.  Cas.  400; 

59  L.  J.  P.  C.  95  ;  63  L.  T,  58 254 

Oriental  Bank  v,  Wright  (1880),  5  App.  Cas.  842  ;  50  L.  J.  P.  C.  1  ;  43 

L.  T.  177 131 

Corporation,  Be  (1885),    8  Ch.  D.  634  ;  54  L.  J.  Ch.  327 ; 

52  L.  T.  170 402,  410,  411 

O'Shanassy  v,  Joachim  (1876),  1  App.-  Cas.  82  ;  45  L.  J.  P.  C.  19 ;  34 

L.  T.  265 ;  24  W.  R.  792        .         .  .         .         .         .     204,  579 

Owen  V,  Saanders  (1696),  1  Ld.  Raym.  159 354 

Oxford  (Chancellor  of)  v.  Coventry  (Bishop  of)  (1615),  1  Rep.  576       .     469 

Paddinqton  Burial  Board  v.  Inland  Revenue  (Commissioners  of) 

(1884),  13  Q.  B.  D.  9  ;  53  L.   J.    Q.  B.  224 ;  50  L.  T.  211 ;  32 

W.  R  551 583 

Padstow  Total  Loss  Association  (1881),  20  Ch.  D.  137  ;  51  L.  J.  CL. 

344 ;  45  L.  T.  774 ;  30  W.  R.  326 531 

Paine  v.  Slater  (1883),  11  Q.  B.  D.  120 ;  52  L.  J.  Q.  B,  282  ;  48  L.  T. 

623  ;  31  W.  R.  941 345 

Palgrave  v.  Windham  (1718).  1  Str.  214 60 

Palmer  v.  Caledonian  Rail.  Co.  (1892),  1  Q.  B.  607  .  .  .  .  538 
Palmer's  case  (1784),  1  Leach  C.  C.  355  (4th  ed.)         .        .        .      115.147 

Pardo  t>.  Bingham  (1870),  4  Ch.  App.  735 374 

Park  Gate  Iron  Company  v,  Coates  (1870),  5  C.  P.  634  .  .  .  285 
Parker  t7.  Great  Western  Ry.  (1844),  7  Scott  N.  R.  870  .  .  .611 
Parsons  v.  Brand  (1890),  25  Q.  B.  D.  110  ;  59  L.  J.  Q.  B.  189  ;  62  L.  T. 

479  ;  38  W.  R.  388 198,  n. 

Partington,  jE'j;;)arfc(  1844),  6  Q.  B.  653 239 

Paul,  He  (1890),  24  Q.  B.  D.  247 ;  59  L.  J.  Q.  B.  30  ;  61  L.  T.  835  .  550 
Payne  v,  Esdaile  (1888),  13  App.  Cas.  613  ;  58  L.  J.  Ch.  299        .        .     639 

V,  Wright  (1892),  1  Q.  B.  104 ;  8  Times  L.  R.  288      .        .  .  546,  661 

Paynter  v.  James  (1867),  2  C.  P.  354 600 

Peacock  v,  R.  (1858),  27  L.  J.  Q.  B,  224  ;  4  C.  B.  N.  S.  266         .      281,  595 

Peaxse  v.  Morrice  (1834),  2  A.  &  £.  84 281,  601 

Peat  V.  Jones  (1881),  8  Q.  B.  D.  147    .        .        .         .        .         .        .     672 

Pellas  V.  Neptune  Insurance  Co.  (1880),  5  C.  P.  D.  34         .      '  .        .360 

Penny  v.  Hanson  (1887),  18  Q.  B.  D.  478 3 

People  V.  Chenango  (Supervisors  of)  (1853),  8  N.  Y.  (4  Selden)  317  45,  n, 
Perring  v.  Trail  (1874),  18  Eq.  88  ;  43  L.  J.  Ch,  775  ;  30  L.  T.  248  ;  22 

W.  R  572 623 

Perry  v.  Eames  (1891),  1  Ch.  658  ;  60  L.  J.  Ch.  345 ;  64  L.  T.  438  ; 

89  W.  R  602 405,  410 

Perth  Water  Commissioners  v.  McDonald  (1879),  6  Rettie  (Sc.)  1055  .  441 
Peterborough  v,  Wilsthorpe  Overseers  (1883),  12  Q.  B.  D.  1;  53  L.  J. 

M.  C.  88  ;  50  L.  T.  189  ;  32  W.  R  458 576 

Pharmaceutical  Society  v.  London  and  Piovincial  Supply  Association 

(1880),  5  App.  Cas.  ^57  ;  49  L.  J.  Q.  B.  736 ;  43  L.  T.  389 ;  28 

W.R  957 .      176,  494,  690 


Table  of  Cases.  xli 

PAGE 

Pharmaceutical  Society  v.  Wheeldon  (1890),  24  Q.  B.  D.  683  ;  59  L.  J. 

Q.  B.  400 ;  62  L.  f.  727 690 

PhiUpps  V.  Bees  (1889),  24  Q.  B.  D.  17  ;  69  L.  J.  Q.  B.  1 ;  38  W.  R  53  166 

Phillips  V.  Eyre  (1871),  6  Q.  B.  1 ;  4  Q.  B.  225    .         .         .               370,  422 

V.  Goff  (1886),  17  Q.  B.  D.  806  ;  65  L.  J.  Q.  B.  612  ;  36  W.  R. 

197 284 

r.  Halliday  (1891),  A.  C.  228  ;  (1889)  23  Q.  B.  D.  48      .        .  49 

V,  Innes  (1837),  4  CI.  &  F.  241 263 

r.  Phillips  (1866),  1  P.  &  M.  169 Ill,  531 

Philpot  V.  St.  George's  Hospital  (1857),  6  H.  L.  C.  348  ;  3  Jur.  N.  S. 

269 91 

Phisitians  (College  of)  v.  Cooper  (1675),  3  Keb.  687      .        41,  43,  45,  56,  50 

Pickering  Highway  Board  v.  Bany  (1881),  8  Q.  B.  D.  466    .        .        .  554 

Pickup  V,  Wharton  (1834).  2  Cr.  &  M.  401 376 

Piercy  c.  Maclean  (1870),  6  C.  P.  262  ;  39  L.  J.  C.  P.  116 ;  21  L.  T.  213 ; 

18  W.  R.  732 191 

Picrpoint  v.  CartwTight  (1880),  6  C.  P.  D.  139  ;  42  L.  T.  269 ;  28  W.  R. 

683 535 

Pigeon  V.  Recorder's  Court  (1890),  17  Canada  495       ....  94 

PUkington  v.  Cooke  (1847),  16  M.  &  W.  616  ;  4  D.  &  L.  347                  .  355 
Plnkerton  v.  Easton  (1873),  16  Eq.  490  ;  42  L.  J.  Ch.  878  ;  29  L.  T. 

360;  21  W.  R.  943 83,586 

Pinkhom  v.  Sonster  (1861),  30  L.  J.  Ex.  336 376 

Pine  V.  Goodall  (1892),  1  Ch.  36  ;  40  W.  R.  81 536 

Plomesgate  Union  v.  West  Ham  Union  (1880),  6  Q.  B.  D.  576;  50 

L.  J.  M.  C.  51 ;  44  L.  T.  610  ;  29  W.  R.-  630          ....  577 
Plnmstead  L.  B.  v.  British  Land  Co.  (1875),  10  Q.  B.  16,  203  ;  44  L.  J. 

Q.  B.  38  ;  32  L.  T.  94 ;  23  W.  R.  634 576 

Plunket  p.  Molloy  (1856),  8  Jr.  Jur.  N.  S.  83 74 

Polnton  V,  HiU  (1884),  12  Q.  B.  D.  306  ;  63  L.  J.  M.  C.  62  ;   60  L.  T. 

268  ;  32  W.  R.  478 602 

Poland,  Be  (1866),  1  Ch.  App.  357 546 

Pollock  V.  Lands  Improvement  Co.   (1887),  37  Ch,  D.  661 ;  67  L.  J. 

Ch.  858 ;  58  L.  T.  374  ;  36  W.  R.  617 358 

Pope  V.  Whalley  (1865),  6  B.  &  S.  303  ;  34  L.  J.  M.  C.  78  ;  11  Jur.  N.  S. 

444;  11  L.  T.  769;  13W.  R.  402 591 

Portsmouth  (Major,  &c.,  of)  v.  Smith  (1886),  10  App.  Cas.  364 ;  54 

L.  J.  Q.  B.  473 ;  63  L.  T.  394 160 

Postmaster-General,  Ex  parte  (1879),  10  Ch.  D.  596  ;  48  L.  J.  Bank.  84 ; 

40L.  T.  16;  27  W.  R.  326 403,410,419 

Powell  V.  Apollo  Candle  Co.  (1886),  10  App.  Cas.  282  ;  64L.  J.  P.  C.  7  ; 

53  L.  T.  638 448 

Duifryn,  &c.,  Co.  v,  TaflE  Vale  Rail.  Co.  (1874),  9  Ch.  App.  331  .  251 

Powlter's  case  (1611),  11  Rep.  33 212 

Pratt,  JSx  parte  (1884),  12  Q.  B.  D.  384  ;  53  L.  J.  Ch.  613  ;  60  L.  T.  294  ; 

32  W.  R.  420 33,  377 

Prestney  v.  Colchester  (Mayor,  &c.,  of)  (1882),  21  Ch.  D.  Ill ;  24 

Ch.  D.  476  ;  61  L.  J.  Ch.  805 547 

Preston  v.  Buckley  (1870),  5  Q.  B.  391 ;  39  L.  J.  M.  C.  106 ;  22  L.  T. 

653;  18  W.  R.  1104      .        .        .       , 78 

Pretty  v.  SoUy  (1869),  26  Beav.  606 243,  592 


xlii  Table  of  Coms. 

PAGE 

Price  V.  Bradley  (1885),  16  Q.  B.  D.  148  ;  55  L.  J.  M.  C.  63  ;  53  L.  T. 

816  ;  34  W.  R  165  .        . 69,  207 

Prideaux,  Ex  parte  (1837),  8  My.  &  Cr.  332  ....       188,  n. 

Princess  case  (The)  (1605),  8  Rep.  20  b  .        .        .        .      41,  45,  62,  72 

Proctor,  Be  (1891),  2  Q.  B.  433  ;  66  L.  T.  348  ;  39  W.  R.  655  .  .  582 
Procureur  (H.M.*o)  v.  Bruneau  (1866),  1  P.  C.  169  ;  35  L.  J.  P.  C.  56  ; 

12  Jur.  N.  8.  551  ;  14  W.  R.  951 6 

Prohibitions  del  Roy  (1607),  12  Rep.  63 16 

Protheroe  v,  Tottenham  Rail.  Co.  (1891),  3  Ch.  278  ;  65  L.  T.  323  .  549 
Pryce  v.  Monmouthshire  Canal,  &c.,  Cos.  (1879),  4  App.  Cas.  197  ;  49 

L.  J.  Ex.  130  ;  40  L.  T.  630  ;  27  W.  R.  666  ...  .  132,  578 
Pure  Spirit  Co.  v.  Fowler  (1890),  25  Q.  B.  D.  235  ;  59  L.  J.  Q.  B.  537  ; 

63  L.  T.  669  ;  38  W.  R.  686 569 

Putney  Overseers  v.  L.  and  S.  W.  Rail.  Co.  (1891),  1  Q.  B.  182,  440  ;  60 

L.  J.  Q.  B.  438;  64L.  T.  280;  39  W.  R.  291  .  .  .  .  59G 
Pylkington's  case  (1450),  Y.  B.  33  Hen.  6 41,  n. 

QUEBKADALandCo., -Be(1889),  40  Ch.   D.  363;  58  L.  J.  Ch.  332; 

60  L.  T.  482 586 

Queensberry  Leases  (1819),  1  Dow  H.  L.  491 79 

Queensbury  Industrial  Society  v.  Pickles  (1865),  1  Ex.  1  ;  35  L.  J. 

Ex.  1  ;  11  Jur.  N.  S.  877  ;  13  L.  T.  295  ;  14  W.  R.  30  .         .583 

Queensland  Mercantile  Agency,  lie  (1892),  1  Ch.  219  .  .  .  .434 
Quilter  ».    Mapleson   (1882),   9  Q.  B.  D.  672 ;  52  L.  J.  Q.  B.  44 ; 

47  L.  T.  661 ;  31  W.  R.  75 377 

Quin  V.  O'Keefe  (1859),  10  Ir.  C.  L.  Rep.  407       .         .         .         128,  130,  «. 

Radcliffe  v.  Bartholomew  (1892),  1  Q.  B.  161 .  • .  .  .  537,  572 
RaUton  v.  Wood  (1890),  15  App.  Cas.  363  ;  69  L.  J.  P.  C.  84;  63  L.  T. 

13 459,  460 

Ram  Coomar  v.  Chunder  Canto  (1876),  2  App.  Cas.  186  .  .  198  456 
Ramsden  r.  Lupton  (1873),  9  Q.  B.  17  ;  43  L.  J.  Q.  B.   17  ;  29  L.  T. 

510  ;  22  W.  R.  129 89,  91 

Randolph  v,  Milman  (1868),  4  C.  P.  107  ;  38  L.  J.  C.  P.  81  ;  17  W.  R. 

262 138 

Rankin  v.  Lamont  (1880),  5  App.  Cas.  44 144 

Rann  r.  Green  (1776),  Cowp.  474 59 

Ravensthorpe  Local  Board  v,  Hinchcliffe  (1890),  24  Q.  B.   D.  168 ; 

59  L.  J.  M.  C.  19 ;  61  L.  T.  780 537 

Rawley  v.  Rawley  (1876),  1  Q.  B.  D.  460  ;  46  L.  J.  Q.  B.  675  ;  35  L.  T. 

191  ;  24  W.  R.  995 185,  548 

Read  v.  Brown  (1888),  22  Q.  B.  D.  128 ;  58  L.  J.  Q.  B.  120 ;  60  L.  T. 

250  ;  37  W.  R.  131 538 

Redmond  v.  Smith  (1844),  7  M.  &  G.  457  ;  2  D.  &  L.  457  .  .  .  263 
Redpath  v.  Allan  (The  Hibernian)  (1872),  4  P.  C.  611  ;  42  L.  J.  Adm.  8; 

27  L.  T.  725  ;  21  W.  R.  276  ;  9  Moore  P.  C.  N.  S.  340  .        .        .     150 
Reed,  Be  (1887),  19  Q.  B.  D.  174;  56  L.  J.  Q.  B.  447  ;  56  L.  T.  676 ; 

35  W.  R.  660 533, 559 

—  t7.  Nutt  (1890),  24  Q.  B.  D.  669  ;  69  L.  J.  Q.  B.  311  ;  62  L.  T. 

635  ;  38  W.  R.  621 157 


Table  of  Cases.  xliii 

PAGE 

Reeve  r.  Gibson  (1891),  1  Q.  B.  652  ;  60  L.J.  Q.  B.  451  ;  64  L.  T.  141 ; 

39  W.  R.  420 306,  358,  475 

R.  V.  Adams  (1888),  22  Q.  B.  D.  66  ;  58  L.  J.  M.  C.l ;  59  L.T.  903  ;  16 

Cox  C.  C.  544 4 

—  F.  Allen  (1872),  1  C.  C.  R.  367  ;  41  L.  J.  M.  C.  97  ;  26  L.  T.  664  ; 

20  W.  R,  756 186,  668 

—  V.  Anderson  (1868),  1  C.  C.  R.  131  ;  38  L.  J.  M.  C.  12;  19  L.  T. 

400  ;  17  W.  R.  208 437 

—  r,  Annagh  (Archbishop  of)  (1721),  1  Str.  516          ....  414 

—  F.  Arnold  (1864).  5  B.  &  fc.  322 82 

~  V.  Ashwell  (1885),  16  Q.  B.  D.  190 ;  55  L.  J.  M.  C.  65 ;  53  L.  T. 

773  ;  34  W.  R.  297 4 

—  V.  Averj  (1852),  18  Q.  B.  576  ;  21  L.  J.  Q.  B.  153 ;  17  Jur.  194      .  591 

—  r.  Bailey  (1800).  Ross.  &  R.  1 367 

—  r.  Baines  (1840),  12  A.  &  E.  210 ;  4  P.  &  D.  362  ;  5  Jur.  337          .  237 

—  r.  BakeweU  (1857),  7  B.  &  B.   851  ;  26  L.  J.  M.   C.   150;  3  Jur. 

N.  S.  1003 208 

—  r.  Banbury  (1834),  1  A.  &  E.  136 100 

—  r.  Barclay  (1881),  8  Q.  B.  D.  306,  486  ;  51  L.  J.  M.  C.  47  ;  46  L.  T. 

335 ;  30  W.  R.  672 568 

—  V,  Barlow  (1693),  2  Salk.  609 316 

—  V.  Beadle  (1857),  26  L.  J.  M.  C.  Ill ;  7  E.  &  B.  492  ;  3  Jur.  N.  S. 

863 410 

—  V.  Berchet  (1688),  1  Shower  108 122 

—  V.  Bertrand  (1867),  1  P.  C.  520 ;  36  L.  J.  P.  C.  53  ;  16  L.  T.  752  ; 

16  W.  R  9 287 

—  r.  Bethnal  Green  (1875),  32  L.  T.  553 208 

—  r.  Birmingham  (1828),  8  B.  &  C.  291 278 

—  V.  BUhop  (1880),  5  Q.  B.  D.  259  ;  49  L.  J.  M.  C.  49 ;  42  L.  T.  240  ; 

28  W.  R.  475 567 

—  r.  Blane  (1849),  13  Q.  B.  769  ;  18  L.  J.  M.  C.  216  ;  13  Jur.  854   .  207 

—  V.  Bowerman  (1891),  1  Q.  B.  112  ;  60  L.  J.  M.  C.  13  ;  63  L.  T.  532  ; 

39  W.  R  207 589 

~  r.  Brackenridge  (1868),  1  C.  C.  R  133 ;  37  L.  J.  M.  C.  86 ; 

18  L.  T.  369  ;  16  W.  R  816 444 

—  r.  Bradford  Navigation  Co.  (1865),  6  B.  &  S.  631 ;  34  L.  J.  Q.  B. 

191 ;  11  Jur.  N.  S.  769 295 

—  F.  Brecon  (1849),  15  Q.  B.  813 ;  19  L.  J.  M.  C.  203         ..        .  398 

—  r.  Bridge  (1860),  24  Q.  B.  D.  607 555 

—  f.  Bridgewater  (1837),  6  A.  &  E.  339 189 

—  r.  Brittleton  (1884),  12  Q.  B.  D.  266  ;  53  L.  J.  M.  C.  96  ;  50  L.  T. 

276 ;  32  W.  R  463 475 

—  r.  Brown  (1882),  10  Q.  B.  D.  381  ;  51  L.  J.  M.  C.  49  ;  48  L.  T. 

270  ;  31  W.  R  460 24 

—  r.  Bnggs  (1694),  Skinner  429 504 

—  r.  Bullock  (1868),  11  Cox  125 ;  1  C.  C.  R.  117  ;  37  L.  J.  M.  C.  47 ; 

17  L.  T.  516 ;  16  W.  R  405 157,  592 

—  V.  Borah  (1878),  3  App.  Cas.  889 300 

—  r.  Buttle  (1870),  1  C.  C.  R  248 ;  39  L.  J.  M.  C.  115  ;  22  L.  T.  728 ; 

18  W.  R  956 136,  159 

—  r.  Cambridgeshire  (1838),  7  A.  &  E.  480,  491           ....  236 


xliv  Table  of  Cases, 

PAGR 

R  V.  Canterbury  (Archbishop  of)  (1848),  11  Q.  B.  483,  665         .        .      78 

—  V,  Castro  (1874),  9  Q.  B.  350 ;  43  L.  J,  Q.  B.  105 ;  30  L.  T.  320 ; 

22  W.  R  187 112 

—  V,  Charlesworth  (1851),  20  L.  J.  M.  C.  181 ;  16  Q.  B.  1012  ;  3  Cox 

C.  C.  174 579 

—  V.  Chart  (1870),  1  C.  C.  R  237 ;  39  L.  J.  M.  C.  107  ;  22  L.  T.  416 ; 

18  W.  R  791 324 

—  V.  Clarence  (1888),  22  Q.  B.  D.  23  ;  58  L.  J.  M.  C.  10 ;  59  L.  T.  780 ; 

37  W.  R  4,  166 4 

—  V.  Clark  (1777),  2  Cowp.  612 ■     .         .491 

—  V.  Cleworth  (or  Silvester)  (1864),  4B.  &  S.  927  ;  33  L.  J.  M.  C. ;  79 

9  L.  T.  682  ;  12  W.  R  375 84,  564 

—  V,  College  of  Physicians  and  Surgeons  (1879),  44  Upp.  Can.  (Q.  B.) 

664 425,  448,  449 

—  V,  Commissioners  under  Boiler  Explosions  Act,  1882  (1891),  1  Q.  B. 

703  ;  60  L,  J.  Q,  B.  144 ;  64  L.  T.  674  ;  39  W.  R  440     105,  181,  232 

—  V,  Consistorial  Court  of  London  (1861),  2  B.  &  S.  361     .         .         .     587 

—  V,  Cook  (1789),  3  T.  R  619 407,  409 

—  V.  Cornforth  (1740),  2  Str.  1162 555 

—  V.  Cousins  (1864),  4  B.  &  S.  849  ;  33  L.  J.  M.  C.  87  .         .        274,  n. 

—  V.  Cowper  (1889),  24  Q.  B.  D.  60,  633  ;  59  L.  J.  Q.  B.  265  ;  62  L.  T. 

583 ;  38  W.  R  408 178,  562,  591 

—  V.  Cramp  (1880),  5  Q.  B.  D.  307  ;  49  L.  J.  M.  C.  44 ;  42  L.  T.  442 ; 

28  W.  R  701 573 

—  V,  Cumberland  (Justices  of)  (1881),  8  Q.  B.  D.  369 ;  51  L.  J.  Q.  B. 

142  ;  30  W.  R  178 105 

—  V,  Cutbush  (1867),  2  Q.  B.  379 ;  36  L.  J.  M.  C.  70  ;  16  L,  T.  282  ; 

15W.  R742 164 

—  V.  Dangar  (1859),  1  D.  &  B.  303 554,  568 

—  V.  Dean  (1843),  12  M.  &  W.  39  ;  4  Jur.  364 490 

~  V.  Dee  (1884),  14  L.  R  Jr.  468  ;  15  Cox  C.  C.  579  ...        4 

—  V.  Dixon  (1814),  3  M.  &  S.  11 482 

—  V.  Dudley  (1884),  14  Q.  B.  D.  273 ;  54  L.  J.  M.  C.   32  ;  52  L.  T. 

107  ;  33  W.  R  347 70,  430,  438 

—  V.  Dursley  (1832),  3  B.  &  Ad.  469 381 

—  V.  Dyott  (1882),  9  Q.  B.  D.  47  ;  51  L.  J.  M.  C.  104  ;  30  W.  K.  799    85,  99 

—  t>.  East  Ardsley  (1850),  14  Q.  B.  801 124 

—  V,  Eaton  (1881),  8  Q.  B.  D.  158  ;  51  L.  J.  M.  C.  31 ;  46  L.  T.  663 ; 

30  W.  R  335 31 

—  V,  Edmundson  (1859),  28  L.  J.  M.  C.  215;  2  E.  &  E.  77 ;  5  Jur. 

N.  S.  1361 ;  8  Cox  C.  C.  212 200 

—  V,  Ellis  (1882),  8  Q.  B.  D.  460 554 

—  V.  Essex  (1792),  4  T.  R  594 164,  m. 

—  V.  Essex  County  Court  (Judge  of)  (1887),  18  Q.  B.  D.  704      259,  349,  564 

—  V.  Everdon  (1807),  9  East  101 103 

—  V,  Excise  Commissioners  (1788),  2  T.  R  387  .        .        .        .         152,  n. 

—  r.  Foote  (1882),  10  Q.  B.  D.  378  ;  62  L.  J.  Q.  B.  528  ;  48  L.  T.  394 ; 

31  W.  R  490 564 

—  V,  French  (1878),  3  Q.  B.  D.  187 319 

--  V,  Glamorganshire  Justices  (1890),  24  Q.  B.  D.  675  *,  59  L.  J.  M.  C. 

150 ;  62  L.  T.  730  ;  38  W.  R  640 586 


Table  of  Cases.  xlv 

PAGE 

R.  r.  Glamorganshire  Jastices  (1892),  1  Q.  B.  162       ....     595 

—  r.  Glover  (1864),  9  Cox  C.  C.  501 ;  33  L.  J.  M.  0.  169     .        .        .     584 

—  V.  Gordon  (1889),  23  Q.  B.  D.  354;  58  L.  J.  M.  C.   117  ;  60  L.   T. 

872  ;  16  Cox  C.  C.  622 554,  568 

—  P.  Graham  (1875),  13  Cox  C.  C.  57 584 

—  p.  Hall  (1822),  1  B.  &  C.  123,  136 187,  188, 562 

—  r.  Hall  (No.  2)  (1891),  1  Q-  B.  747 ;  60  L.  J.  M.  C.  124 ;  64  L.  T. 

394 ;  17  Cox  C.  C.  278 74,  248,  250,  472 

—  r.  Harrald  (1872),  7  Q.  B.  361 ;  8  Q.  B.  418 ;  41  L.  J.  Q.  B.  .173 ; 

26  L.  T.  616 ;  20  W.  R.  328 134,  209 

—  r.  Harris  (1791),  4  T.  R  202  ;  2  Rev.  Rep.  358        ....     326 

—  V.  Harris  (1836),  7  C.  &  P.  446 592 

—  r.  HasUngfield  (1874),  9.Q.  B.  203  ;  43  L.  J.  M.  C.  64 ;  29  L.  T.  801 .     463 

—  r.  Hanghton  (1852).  22  L.  J.  M.  C.  89 464,  466 

—  r.  Hayne  (1864),  4  B.  &  S.  715;  33  L.  J.  M.  C.  81 ;  9  Cox  C.  C.  412    579 

—  r.  Hereford  (Dean  of)  (1870),  5  Q.  B.  196       .        .        .        .         143,  w. 

—  V,  Hermann  (1879),  4  Q.  B.  D.  284;  48  L.  J.  M.  C.  106;  40  L.  T. 

263 ;  27  W.  R.  475 561 

—  r.  Hertford  College  (1878),  3  Q.  B.  D.  693  ;  47  L.  J.  Q.  B.  649  ; 

39  L.  T.  818 ;  27  W.  R.  347 144 

—  V.  Hicklin  (1868),  3  Q.  B.  360 ;  37  L.  J.  M.  C.  89  ;  18  L.  T.  395 ; 

16  W.  R  801 ;  11  Cox  C.  C.  19 482 

—  V,  Hipswell  (1828),  8  B.  &  C.  466,  471 196 

—  V.  Hogg  (1787),  1  T.  R.  728  ;  1  Rev.  Rep.  375         ..         .     169,  170 

—  V.  Income  Tax  Commissioners  (1888),  21  Q.  B.  D.  313  ;    57  L.  J. 

Q.  B.  513  ;  59  L.  T.  455  ;  36  W.  R.  776 250 

—  V.  Ingham  (1864),  5  B.  &  S.  272  ;  9  Cox  C.  C.  508 ;  33  L.  J.  Q.  B.  183  ; 

10  Jur.  N.  S.  968 ;  10  L.  T.  456  ;  12  W.  R.  793        .         .      233,  5G2 

—  r.  Ipswich  Union  (1877),  2  Q.  B.  D.  269 ;  46  L.  J.  M.  C.  207  ;  36 

L.  T.  317  ;  25  W.  R.  511 371 

~  r.  Jenkins  (1891),  8  Times  L.  R.  163  ;  55  J.  P.  824          ...  602 

•^  r.  Jennings  (or  Jenning's  case)  (1838),  2  Lewin  C.  C.  130        .        .  157 

—  V.  Johnson  (1845),  8  Q.  B.  102 152 

—  V.  Joint  Stock  Companies  (Registrar  of)  (1888),  21  Q.  B.   D.  131 ; 

57  L.  J.  Q.  B.  433  ;  59  L.  T.  67  ;  36  W.  R.  695         ...  251 

—  r.  Judge  of  City  of  London  Court  (1883),  12  Q.  B.  D.  115      .         .  558 

—  r.  Judge  of  Halifax  County  Court  (1891),  1  Q.  B.  793  ;  2  Q.  B.  263  556 

—  r.  Kent  Justices  (1890),  24  Q.  B.   D.  181  ;  59  L.  J.  M.  C.  51  ;  62 

L.  T.  114  ;  38  W.  R.  253 407,  488 

—  r.  Kerrison  (1815),  3  M.  &  S.  526 294 

—  r.  Keyn  (1878),  2  Ex.  D.  63  ;  13  Cox  C.  C.  403 ;  46  L.  J.  M.  C.  17  .    429, 

430,  437 

—  r.  Kinglake  (1870),  22  L.  T.  335  ;  18  W.  R.  185       .        .         .         .     286 

—  r.  Knapp  (1853),  2  E.  &B.  447  ;  22  L.  J.  M.  C.  139  ;  17  Jur.  530      .     533 

—  p.  Lamboume  Valley  Rail.   Co.    (1888),    22  Q.   B.    D.  463  ;    58 

L.  J.  Q.  B.  136  ;  60  L.  T.  54 251 

—  p.  Land  Registry  (Vice-Registrar  of)  (1890),  24  Q.  B.  D.  178 ;  59 

L.  J.  Q.  B.  113;62  L.  T.  117;38  W.  R.  236  .         .    •     .         .     405 

—  r.  Lee  (1879),  4  Q.  B.  D.  75 576 

—  V.  Leeds  and  Bradford  Rail.  Co.  (1852).  18  Q.  B.  343  ;  21  L.  J. 

M.  C.  193 378, 379 


xlvi  Table  of  Cases. 

PAGE 

R.  17.  Leicester  (1827),  7  B.  &  C.  6 277 

—  V.  Leicestershire  (1850),  15  Q.  B.  92 257 

—  V,  Lightfoot  (1856),  6  E,  &  B.  822  ;  25  L,   J.  M.  C.  115  ;   2  Jar. 

N.  S.  786 ;  4  W.  R.  655 445 

—  V.  Littlechild  (1870),  6  Q.  B.  293  ;  40  L.  J.  M.  C.  137  ;  24  L.  T.  233  ; 

19  W.  R  748 491 

—  V,  Liverpool  (1838),  8  A-  &  E.  181 571 

—  V.  Liverpool  Justices  (1883),  21  Q.  B.  D.  638 ;  62  L.  J.  M.  C.  114  ; 

49  L.  T.  244 ;  32  W.  R.  20 198 

—  72.  Local  Government  Board  (1874),  9  Q.  B.  148  ;  43  L.  J.  Q.  B.  49  ; 

29  L.  T.  769  ;  22  W.  R.  490 189,  580 

-—  V.  Local  Government  Board  (No.  2)  (1882),  10  Q.  B.  D.  309 ;  52 

L.  J.  M.  .C.  4 ;  49  L.  T.  244 ;  31  W.  R.  72        .         .         .         .  231 

—  ».  Lofthouse  (1866),  1  Q.  B.  433  ;  35  L.  J.  Ch.  141 ;  12  Jur. 

N.  S.  618  ;  14  W.  R.  649 275 

—  V.  London  (Bishop  of)   (1891),  A.  C.  666;  24  Q.  B.  D.  213;   59 

L.  J.  Q.  B.  169 ;  62  L.  T.  167  ;  38  W.  R.  214 ;  54  J.  P.  340     .  19 

—  V.  London  County  Council  (1892),  1  Q.  B.  190;  40  W.  R.  282         .  595 

—  V,  London  Justices  (1812),  15  East  633 557 

—  ».  Loxdale  (1758),  1  Burr.  445 147,274 

—  y.  McCann  (1868),  3  Q.  B.   141,  677 ;  37  L.  J.  M.  C.  25,  123 ;  17 

L.  T.  643  ;  19  L.  T.  115  ;  16  W.  R.  397,  985      .         .         .         .407 

—  i\  Macfarlane  (1882),  7  Canada  216 420 

—  V.  M»Kenzie  (1820),  R.  &  R.  429 393 

—  v.  Macleod  (1883),  8  Canada  1 420 

—  V.  Maidstone  Union  (1880),  5  Q.  B.  D.  3 ;  49  L.  J.  M.  C.  25 ;  41 

L.  T.  586  ;  28  W.  R  183 549 

—  V.  Mallow  (1859),  12  Jr.  C.  L.  Rep.  35 445 

—  V.  Mansel  Jones  (1889),  23  Q.  B.  D.  29 ;  60  L.  T.  260 ;  37  W.  R.  508 ; 

53  J.  P.  739 107 

—  w.  Mason  (1788),  2  T.  R.  686  ;  1  Rev.  Rep.  545      .         .        .        .148 

—  y.  Mawgan  (1838),  8  A.  &  E.  496  ;  3  N.  &  P.  502    .         .         .         .  392 

—  V,  Merionethshire  (1844),  6  Q.  B.  343 397 

—  t\  Middlesex  (1831),  2  B.  &  Ad.  818 365,367 

—  V.  MUes  (1890),  24  Q.  B.  D.  423 ;  59  L.  J.  M.  C.  56 ;  62  L.  T.  845 ; 

38  W.  R.  704 326 

—  0,  Milton  (1843),  1  C.  &  K.  59 500 

—  V,  Milverton  ^1836).  5  A.  &  E.  854 216 

—  V.  Morgan  (1736),  2  Str.  1066 388 

—  0,  Morris   (1867),  1  C.  C.  R.  90 ;  36  L.  J.  M.  C.  84  ;  16  L.  T.  636  ; 

15  W.  R.  990 322 

—  0.  Morton  (1873),  2  C.  C.  R.  22  ;  42  L.  J.  M.  C.  58  ;  28  L.  T.  452  ; 

21  W.  R.  629 548 

—  t'.  Munoz  (1739),  2  Str.  1127 149 

—  V.  Myott  (1863),  32  L.  J.  M.  C.  138  ;  7  L.  T.  785  ;  11  W.  R  424    .  587 

—  17.  Newark-upon-Trent  (1824),  2  B.  &  C.  71 238 

—  V,  Newman  (1882),  8  Q.B.  D.  706  ;  51  L.  J.  M.  C.  87  ;  46L.  T.  394; 

30  W.  R  550 588 

—  V.  Nicholson  (1810),  12  East  342 562 

—  V.  Oxford  (Bishop  of)  (1879),  4  Q.  B.  D.  245,  525  ;  48  L.  J.  Q.  B. 

609  ;  41  L.  T.  122 316 


Table  of  Cases.  xlvii 

PAGE 

R.  P.  Paget  (1881),  8  Q.  B.  D.  151 ;  51  L.  J.  M.  C.  9 ;  46  L.  T.  794  ; 

30  W.  R.  336 475, 563 

—  p.  Parsons  (1888),  16  Cox  C.  C.  489 584 

—  p.  Pawlett  (1873),  8  Q.  B.  491 ;  29  L.  T.  390  .         .         .  313, 314 

—  P.  Payne  (1866).  1  C.  C.  R.  27 200 

—  p.  Payne  (1872).  1  C.  C.  R  349 135 

~  p.  Pearce  (1880),  5  Q.  B.  D.  386 ;  49  L.  J.  M.  C.  81  ;  28  W.  R.  568  .    234, 

544 

—  V.  Pease  (1832),  4  B.  &  Ad.  30 323 

—  p.  Pemberton  (1879),  5  Q.  B.  D.  95;  49  L.  J.  M.  0.  29  ;  41  L.  T; 

664;  28  W.  R.  362 574 

—  p.  Pembliton  (1874),  2  C.  C.  R.  119  ;  43  L.  J.  M.  C.  91 ;  30  L.  T. 

405 ;  22  W.  R.  553  .        .  .        .        .        .568 

—  p.  Pembridge  (1842),  3  Q.  B.  906 581 

—  p.  Peters  (1886),  16  Q.  B.  D.  636 ;  55  L.  J.  M.  C.  173  ;  54  L.  T.  545  ; 

o4  VY  •  Xk.  t>l/ «7     •  .  .  •  .  .  *  *  •  .114 

—  P.  Phipoe  (1795),  2  Leach  C.  C.  675 388 

—  p.  Pilkington  (1853),  2  E.  &  B.  546 592 

—  P.  Poor  Law  Commissioners  (1837),  6  A.  &  E.  1      .        .        .        .  359 

—  p.  Postmaster-General  (1878),  3  Q.  B.  D.  428 ;  1  Q.  B.  D.  658 ;  45 

L.  J.  Q.  B.  609  ;  35  L.  T.  241 553,  586 

—  p.  Price  (1853),  8  Moore  P.  C.  213 556 

—  p.  Price(1871),  6Q.  B.  411;24L.  T.  357 157 

—  p.  Prince  (1875),  2  C.  C.  R.  154  ;  32  L.  T.  700         .         .         .         .   483. 

485,  486 

—  p.  Pagb  (1779),  1  Dougl.  188 324 

—  p.  Ramsgate  (1827),  6  B.  &  C.  712 117 

—  p.  Ridge  (1817),  4  Price  50 418 

—  V.  Ritson  (1869),  1  C.  C.  R.  200  ;  21  L.  T.  437        .        .        .        .  163 

—  p.  Robinson  (1759),  2  Barr.  800 .327 

—  p.  Robinson  (1859).  1  BeU  C.  C.  34 557 

—  p.  Robson  (1886),  16  Q.  B.  D.  137  ;  55  L.  J.  M.  C.  55  ;  53  L.  T.  823  ; 

34  W.  R.  276 544 

—  P.  Rochester  (Mayor,  &c.,  of)  (1858),  27  L.  J.  Q.  B.  47  .         .         .     262 

—  p.  Rogers  (1809).  10  East  573 400,  587 

—  p.  Saffron  Walden  (1846),  9  Q.  B.  79 570 

—  p.  St.  Gregory  (1834),  2  A.  &  E.  99 196 

—  p.  St.  John  Westgate  (1862),  2  B.  &  S.  706 122 

—  p.  St.  Leonard  (1865),  6  B.  &  S.  788 587 

—  P.  Scott  (1856),  25  L.  J.  M.  C.  133  ;  4  W.  R  777   .  .322 

—  p.  Secretary  of  State  for  War  (1891),  2  Q.  B.  325;  60  L.J.  Q.  B. 

457  ;  64  L.  T.  764  ;  40  W.  R.  5 421 

—  p.  Sedgley  (1831),  2  B.  &  Ad.  65 133 

—  P.  Skeen  (1859),  28  L.  J.  M.  C.  91  ;  4  Bell  C.  C.  97  ;  8  Cox  C.  C. 

143 182 

—  P.  81ade(1888),  leCoxC.  C.  496 557 

—  p.  81ator(1881),  8  Q.B.  D.  267  ;  61  L.  J.Q."B.  246  ;  30  W.  R.  410  .     184, 

441, 662 

—  p.  Sleep  (1861),  L.  &  C.  52 486 

—  p.  Smith  (1862),  L.  &  0.  131  ;  9  Cox  C.  C.  110  ;  31  L.  J.  M.  C.  105  ; 

5  L.  T.  761 ;  10  W.  R  273 678 


xlviii  Table  of  Cases. 

PAGE 

R.  V.  Smith  (1870),  1  C.  C.  R.  266  ;   39  L.  J.  M.  C.  112  ;  18  W.  R.  932  .     480 

—  17.  Smith  (1873),  8  Q.  B.  146  ;  42  L.  J.  M.  C.  46  ;  28  L.  T.  129  ;   21 

W.  R.  382 397,  398 

—  17.  Southampton  (1886),  17  Q.  B.  D.  424  ;  55  L.  J.  M.  C.  158 ;  55 

L.  T.  322 ;  34  W.  R.  242 536 

—  t7.  S.  E.  Rj.  (1853),  4  H.  L.  C.  471 ;  1  C.  L.  R.  932  ;  17  Jar.  901   .     298 

—  V.  Stephenson  (1862),  L.  &  C.   165  ;  9  Cox  C.  C.  156  ;  31  L.  J. 

M.  C.  147 561 

—  t7.  Stepney  Union  (1874),  9  Q.  B.  3S3  ;  43  L.  J.  M.  C.  145  ;  30 

L.  T.  808 398 

—  17.  Stimpson  (1863),  32  L.  J.  M.  C.  210 4S8 

—  17.  Strachan  (1872),  7  Q.  B.  463  ;  41  L.  J.  Q.  B.  210         .         .      135,  470 

—  V,  Strugnell  (1866),  1  Q.  B.  93 564 

—  ?;.  Surrey  (1788),  2  T.  R.  504 151* 

—  17.  Surrey  (1871),  5  Q.  B.  87  ;  39  L.  J.  M.  C.  145     .        .        .        .       12 

—  V.  Sussex  (1864),  4  B.  &  S.  977 573 

—  17.  Sutton  (1816),  4  M.  &  S.  532         .        .         .         .34,  35,  47,  48,  463 

—  17.  Swiny  (1832),  Ale.  &  N.  132 388 

—  17.  Tatlock  (1877),  2  Q.  B.  D.  157  ;  46  L.  J.  M.  C.  7  ;  35  L.  T.  520  .    539, 

600 

—  17.  Tolson  (1889),  23  Q.  B.  D.  168  ;  58  L.  J.  M.  C.  97  ;  60  L.  T.  899  ; 

37  W.  R  716 482,  483,  484,  486 

—  17.  Tonbridge  Overseers  (1883),  11  Q.  B.  D.  134;    52  L.  J.  Q.  B. 

595  ;  63  L.  J.  Q.  B.  488  ;  49  L.  T.  170  ;  50  L.  T.  187  ;  31  W.  R 

922  ;  33  W.  R.  24 102,  146,  «.,  lvS7 

—  r.  Treasury  (1851),  20  L.  J.  Q.  B.  312 402,  467 

—  r.  Treasury  (1872),  7  Q.  B.  387  ;  41  L.  J.  Q.  B.  178  ;  26  L.  T.  64  ; 

20  W.  R.  336 420 

—  17.  Tuckin  (1704),  2  Ld.  Raym.  1066 417 

—  V,  Tunstead  (1790),  3  T.  R.  523 562 

—  17.  Twiss  (1869),  4  Q.  B.  407  ;  38  L.  J.  Q.  B.  228  ;  20  L.  T.  522  ;  17 

W.  R.  766 72 

—  17.  Tyler  (1891),  2  Q.  B.  592 474,  475,  493,  5415 

—  V.  Vine  (1875),  10  Q.  B.  195  ;  44  L.  J.  M.  C.  60      .        .        .        .381 

—  17.  Watford  (1846),  9  Q.  B.  626  ;  16  L.  J.  M.  C.  1   .         .         .         .465 

—  V.  Wellings  (1878),  3  Q.  B.  D.  426  ;  47  L.  J.  M.  C.   100  ;  38  L.  T. 

652  ;  26  W.  R.  592 561 

—  17.  Westley  (1860),  Bell  Cr.  Cas.  193 61 

—  17.  Whitchurch  (1881),  7  Q.  B.  D.  534 475 

—  17.  White  (1867),  2  Q.  B.  557 205 

—  17.  White  (1885),  14  Q.  B.  D.  358  ;  54  L.  J.  M.  C.  23;  52  L.  T,  116; 

33W.  R.  248 291 

—  17.  Whitechapel  (1848),  12  Q.  B.  127 369 

—  17.  Whitfield  (1885),  15  Q.  B.  D.  122  ;  54  L.  J.  M.  C.  113 ;  52  L.  T. 

435  ;  33  W.  R.  547 24 

—  V.  Wigan  (Churchwardens  of  All  Saints')  (1876),  1  App.  Cas.  611 ; 

35  L.  T.  381  ;  25  W.  R.  128 278.  287 

—  r.  Wilcock  (1845),  7  Q.  B.  317 469 

—  V.  Wilde  (1671).  Lev.  296 60 

—  V.  Wilkes  (1770),  4  Burr.  2539 288 

—  17.  Williams  (1791),  1  W.  Bl.  95 212 


Table  of  Cases,  slix 

PAGE 

R.  V.  Wimbledon  L.  B.  (1882),  8  Q.  B.  D.  459  ;   51  L.  J.  Q.  B.  219  ; 

46  L,  T.  47  ;  30  W.  R.  400 208 

—  r.  Winstanley  (1831),  1  C.  &  J.  444 554 

—  V.  Wood  (1830),  4  0.  &  P.  381 692 

—  r.  Woodfall  (1770),  6  Burr.  2666 481 

—  V.  Woods  and  Forests  (Commissioners  of)  (1850),  15  Q.  B.  761       .  250 

—  t?.  Worcester  (Justices  of)  (1816),  5  M.  &.  S.  457     .        .        .        .  354 

—  V.  Worcestershire  (1846),  10  Jar.  695 656 

—  V.  Worminghall  (1817),  6  M.  &  S.  351 603 

—  V.  Wright  (1834),  1  A.  &  E.  436 417 

—  V,  Yates  (1882),  11  Q.  B.  D.  750 ;  52  L.  J.  Q.  B.  778      .         .        183,  n. 

—  17.  York  (Archbishop  of)  (1888),  20  Q.  B.  D.  740 ;  67  L.  J.  Q.  B.  396 ; 

36W.  R.  718 19 

—  V.  York  and  North  Midland  Ry.  (1853),  1  E.  &  B.  858  ;  22  L.  J.  Q.  B. 

225 318,  613,  614 

—  V.  Yorkshire  (1779),  1  Doug.  192 573 

Reid  V,  Reid  (1886),  31  Ch.  D.  402  ;  66  L.  J.  Ch.  294 ;  64  L.  T.  100  ; 

34  W.  R  333 8,  13,  104,  168,  371 

Rein  v.  Lane  (1867),  2  Q.  B.  144  ;  36  L.  J.  Q.  B.  81 ;  15  W.  R.  345 ; 

15L.  T.  466;8B.  &S.  83 117 

Rendall  v.  Blair  (1890),  45  Ch.  D.  139  ;  69  L.  J.  Ch.  641 ;  63  L.  T.  265 ; 

38  W.  R.  689 252,  n.,  595 

Render  v.  Fogossa  (1549),  Plowd.  10 402 

Renton  v.  Wilson  (1888),  16;  Rettie  (Just.)  84 16 

Beass  (Princess  of)  v.  Bos  (1871),  6  H.  L.  176  ;  40  L.  J.  Ch.  666  ;  24 

L.  T.  641 432 

Rhodes  v.  Airedale  Commissioners  (1876),  1  C.  P.  D.  402;  46  L.  J. 

C.  P.  861 ;  35  L.  T.  46  ;  24  W.  R.  1053 193 

Ribbans  v.  Crickett  (1798),  1  B.  &  P.  264 264 

Rice  r.  Slee  (1872),  7  C.  P.  378 679 

Richards  v.  Easto  (1846),  16  M.  &  W.  244 ;  16  L.  J.  Ex.  163 ;  10  Jur. 

695 606,  607 

V.  Jamaica  (Attorney-General  for)  (1848),  6  Moore  P.  C.  381    312 

V.  McBride (1881), 8  Q.,B.  D.  119 ;  61  L.  J.  M.  C.  16 ;  46  L.  T. 

677  ;  80  W.  R.  121 101,  373, 462,  673 

V.  Scarborough  Market  Co.  (1854),  23  L.  J.  Ch.  110      .        .    221 

Ricbev.  Ashbury  Carriage  Co.  (1874),  9  Ex.  224  ;  43  L.  J.  Ex.  177  ; 

31  L.  T.  339 ;  23  W.  R.  7 292,  329 

Richmond  v.   N.  London    Rail.    Co.    (1868),  3    Ch.  App.  679;  37 

L.  J.  Ch.  273,  886  ;  18  L.  T.  8  ;  16  W.  R.  449    .      291,  298 

W.  W.  Co.  v.  Richmond  Vestry  (1876),  3  Ch.  D.  82 ;  46 

L.  J.  Ch.  441 ;  34  L.  T.  480 300 

Riddle  v.  White  (1793),  1  Anstr.  294  .        .  ^      .  241,  n.  604 

Rider  r.  Wood  (1859).  2  E.  &  E.  294    .        .        .        .        .        .        .488 

Riga  (The)  (1872),  3  Adm.  &  EccL  516  ;  41  L.  J.  Adm.  39  .  .  .  673 
Riley  v.  Read  (1879),  4  Ex.  D.  100 ;  48  L.  J.  Ex.  437  ;  27  W.  R.  414  652, 562 
Rippin  r.   Bastin  (1869),  2   Adm.  k  Eccl.  386  ;  38  L.  J.  Eccl.  33 ; 

20  L.  T.  622 640 

Ritchie  v.  Smith  (1848),  6  C.  B.  462  ;  18  L.  J.  C.  P.  9 ;  13  Jur.  63  .  89 
Rivett-Camao's  Will  lie  (1885),  30  Ch.  D.  136  ;  64  L.  J.  Ch.  1074;  63 

L.  T.  81 ;  33  W.  R.  837 64 

d 


1  Tahle  of  Cases. 

FACH 

Robertson  v.  Day  (1881),  5  App.  Gas.  es  ;  49  L.  J.  P.  0.  9         .        .     182 

V.  Robertson  (1883),  8  P.  D.  94 ;  48  L.  T.  691 ;  31  W.  R. 

662 575 

Robinson  o.  Barton-Eccles  L.  B.  (1883),  8  App.  Cas.  798;  62  L.  J. 

Oh.  6 ;  47  L.  T.  286 ;  82  W.  R.  249     .        .       233,  593,  600 

V.  Dhnleep  Singh  (1878).  11  Ch.  D.  798  ;  48  L.  J.  Ch.  768 ; 

89  L.  T.  313 ;  27  W.  R.  21 64 

Rochdale  (Mayor,  &c.,  of)  v.  Lancashire  Justices  (1883),  8  App.  Gas. 

494;63L.  J.  M.  C.  6;  49L.  T.  368;  32W.  R  66        ...    588 
Rockett  V,  Clippingdale  (1891),  Q.  B.  293  ;  60  L.  J.  Q.  B.  782  ;  64  L.  T. 

641 346 

Rogers,  JSx  parte  (1881),  16  Ch.  D.  666 450 

Rolfe  o.  Flower  (1866),  1  P.  C.  27 ;  S  Moore  P.  C.  N.  S.  365 ;  86  L.  J. 

P.  C.  18  ;  14  W.  R  467  ;  12  Jur.  N.  8.  346  .         .        .        .        .139 

Rooke's  case  (1698),  6  Rep.  100  a 289 

Ross,  Be  (1890),  140  U.  S.  453 438 

Rosseter  v.  Cahlmann  (1853),  8  Ex.  361  ;  22  L.  J.  Ex.  128  .        .        .    424 
Rothes  (Coontess)  v.  Kirkcaldy  Water  Commissioners  (1882),  7  App. 

Cas.  694 514 

Routledgev.  Low  (1868),  8  H.  L.   100;  37  L.  J.  Ch.  454;  18  L.  T. 

874  ;  16  W.  R  1081 207,  433,  436,  447 

Rowberry  v.  Morgan  (1864),  9  Ex.   730  ;  23  L.  J.  Ex.  191 ;  18  Jur. 

462 * 313 

Rowbotham  v.  Wilson  (1860),  8  H.  L.  C.  348 ;  30  L.  J.  Q.  B.  49  ;  6  Jur. 

N.  S.  966 509 

Royal  Aquarium  Co.  v,  Parkinson  (1892),  1  Q.  B.  431  ;  40  W.  R.  460  .    595 
Royse  V,  Birley  (1869),  4  C.  P.  316  ;   38  L.   J.  C.  P.  203 ;  20  L.  T. 

786  ;  17  W.  R  827 581 

Ruckmaboye  v.  Lulloobhoy  (1860),  8  Moore  P.  C.  4     .        .        .     456,  536 

Rumball  v,  Schmidt  (1882),  8  Q.  B.  D.  603 99 

Russell  V,  Ledsam  (1846),  14  M.  &  W.  674  ;  14  L.  J.  Ex.  353  ;  9  Jur. 

667 16 

V.  Town  and  County  Bank  (1888),  13  App.  Cas.  418  ;  68  L.  J. 

P.  C.  8  ;  69  L.  T.  481 552,  582 

Ruther  v.  Harris  (1876),  1  Ex.  D.  97  ;  33  L.  T.  825      .        .        .        .99 
Ryall  V.  Rolle  (or  Rowles)  (1736),  1  Atk.  174  ;  1  Yes.  Sen.  365 ;  2  White 

&  Tudor  L.  C.  sect.  6 224 

Ryhope  Colliery  Co.  v.  Foyer  (1880),  7  Q.  B.  D.  485  .        .        .        .348 


60  L.  J.  M.  C. 


Saokbb,  Be  (1889),  22  Q.  B.  D.  179 545 

St.  Catherine's  Milling,  &c.,  Co.  v,  R.   (1888),  14  App.  Cas.  46;  58 

L.  J.  P.  C.  64 ;  60  L.  T.  197         ... 
St.  Cloud  (The)  (1863),  Bro.  &  Lush.  4 
St  Martin's  (Vestry  of)  v.  Gordon  (1891),  1  Q.  B.  61 

37  ;  64  L.  T.  243 ;  39  W.  R  296  . 
St.  Pancras  v,  Clapham  (1860),  2  E.  &  E.  742  . 
St.  Paul,  Minneapolis,  &c.,  Co.,  v.  Phelps  (1890),  138  U.  S.  528  .  .  98 
St.  Paul's  (Warden  of)  v,  St.  Paul's  (Dean  of)  (1817),  4  Price  66  .  322 
St.  Sepulchre's,  Ex  parte  (1864),  4  D.  &  S.  232 ;  32  L.  J.  Ch.  373      .    102, 

116,  245 


413 
77 

586 
188 


TaMe  of  Cases.  li 

PACK 

Salkeld  v.  Johnfion  (1846),  2  C.  B.  757 144 

o.  Johnson  (1848),  2  Bz.  272    .  .  113,  144,  212,  220 

Salmon  v.  Dnncombe  (1886),  11  App.  Cas.  627  ;  55  L.  J.  P.  C.  69  ;  55 

L.  T.  446 28,  124 

Salt  o.  Northampton  (Marquis  of)  (1892),  A.  C.  1 ;  8  Times  L.  R. 

104 118,  n, 

Saltoui  (Lord)  o.  Lord  Advocate  (1860),  3  Macq.  H.  L.  (So.)  659     442,  443 
Sampson  and  Wall,  Be  (1884),  25  Ch.D.  482  ;  53  L.  J.  Ch.  457  ;  50  L.  T. 

435 ;  32  W.  R.  617 600 

Samuel  v.  Evans  (1788),  2  T.  R.  573 504 

Sandeman  o.  Breach  (1827),  2  B.  &  G.  96 161 

Santos  V,  Dlidge  (1860),  8  C.  B.  N.  S.  861 ;  29  L.  J.  C.  P.  348 ;  6  Jur. 

N.  a  1348  ;  8  W.  R.  705 431 

Saunders  v.  Baldy  (1865),  6  B.  &  S.  791 ;  12  Jur.  N.  S.  334  ;  13  L.  T. 

322,  14  W.  R.  177 492 

V,  a  B.  Rail.  Co.  (1880),  5  Q.  B.  D.  456 ;  49  L.  J.  Q.  B.  761; 

43  L.  T.  281 ;  29  W.  R.  66 309 

Savin  o.  Hoylake  RaiL  Co.  (1865),  1  Bx.  9  ;  35  L.  J.  Ex.  52  ;  13  L.  T. 

374 ;  14  W.  R.  109 510 

Savings  Institution  o.  Hakins  (1845),  23  Maine  (U.  S.)  360  .        .     241 

Sazbj  V.  Kirkus  (1754),  Buller  N.  P.  224  ;  Sayer  116  .        .  .     504 

Scales  o.  Pickering  (1828),  4  Bing.  448  ;  1  M.  &  P.  195        .  191,  511 

8chell*s  Exors.  v.  Fauch6  (1890),  138  U.  S.  562 97 

Schinotti  v,  Bumsted  (1796),  6  T.  R.  646 254 

Schmitz,  ExparU  (1884),  12  Q.  B.  D.  509 555 

Schofield,  ExparU  (1891),  2  Q.  B.  428 ;  60  L.  J.  M.  C.  157;  64  L.  T.  780 ; 

39  W.  R.  580 475,  546 

Scott  V.  Alexander  (1890),  17  Rettie  (Just.)  35     .        .        .        .        .231 
o.  Legg  (1876),  2  Ex.  D.  39  :  10  Q.  B.  D.  236  ;  46  L.  J.  M.  C. 

267  ;  36  L.  T.  456;  25  W.  R.  594 11,  83 

Scottish  American  Investment  Co.  v.  Elora  (1881),  6  Upp.  Can.  App. 

637 333 

Drainage,  &c.,  Co.  v,  Campbell  (1889),  14  App.  Cas.  139     511,  513 

Sea  Insurance  Co.  v.  Gavin  (1830),  4  W.  &  S.  (H.  L.  Sc.)  17  .    581 

Seward  v.  Vera  Cruz  (Owners  of  the)  (1885),  10  App.  Cas.  59 ;  54  L.  J. 

P.  C,  9;  52L.  T.  474;  33W.  R.  477     .        .        .    139,  n.,  145,  n.,  357 
SeweU  V.  Burdick  (1885),  10  App.  Cas.  74 ;  54  L.  J.  Q.  B.  156 ;  52 

L.  T.  445 ;  33  W.  R.  461 460 

ShackeU  v.  Rosier  (1836),  2  Bing.  N.  C.  634 269 

Shazp  V.  Dawes  (1876),  2  Q.  B.  D.  26 ;  46  L.  J.  Q.  B.  104;  36  L.  T. 

188 ;  25  W.  R.  66 569 

V,  St.  Sauveur  (1872),  7  Ch.  App.  348 406 

V,  Wakefield  (1888),  22  Q.  B.  D.  239 ;  58  L.  J.  M.  C.  57  ;  60 

L.  T.  130;  37  W.  R.  187 ;  (1891)  A.  C.  173;  60  L.  J.  M.  C.  73; 

64  L.  T.  180;  39  W.  R.  561 .94 

Shaxpe  v.  Birch  (1881),  8  Q.  B.  D.  Ill ;  51  L.  J.  Q.  B.  558 ;  46  L.  T. 

666;30W.  R741 535 

Shaw  V.  Benson  (1883),  11  Q.  B.  D.  563 ;  52  L.  J.  Q.  B.  575       .        .     531 

V.  Ruddin  (1859),  9  Ir.  C.  L.  R.  214 190,  214 

V.  Simmons  (1883),  12  Q.  B.  D.  117 556 

Sheffield  v.  Ratoliffe  (1616),  Hob.  346 14,  17 


lii  Table  of  Gases, 

PAGE 

Sheffield  W.  W.  Co.  v.  Bennett  (1872),  7  Ez.  409  ;  8  Ex.  196 ;  42  L.  J. 

Ex.  121 ;  28  L.  T.  509 ;  21  W.  R.  686 216,  587 

Shelley  v,  Bethell  (1884),  12  Q.  B.  D.  11 ;  53  L.  J.  M.  C.  16  ;  49  L.  T. 

779  ;  32  W.  R.  276 564 

Shepherds.  Sharp  (1856),  1  H.  &  N.  115;  25  L.  J.   Ex.  254;  2  Jur. 

N.  S.  617 506 

Sheppard  v,  Gosnold  (1672),  Vanghan  169 96 

Sherborne  v.  Wells  (1862),  3  B.  &  S.  784;  32  L.   J.  M.  C.   179;  11 

W.  R.  594 567 

Sherwood  v,  Ray  (1837),  1  Moore  P.  C.  353  ...        .      180,  595 

Shine,  Ex  parte  (1892),  1  Q.  B.  522 561 

Shipmanw.  Henbe8t<1790),  4T.  R.  114 387 

Shoppee  v.  Nathan  (1892),  1  Q.  B.  245 256 

Shoreditch  (Guardians  of)  v,  Franklin  (1878),  3  C.  P.  D.  377 ;  47  L.  J. 

0.  P.  727 ;  39  L.  T.  122  ;  26  W.  R.  882 579 

Shrewsbury  (Earl  of)  v,  Scott  (1859),  6  C.  B.  N.  S.  1,  221  ;  29  L.  J. 

C.  P.  53,  190 ;  6  Jnr.  N.  S.  472      ..        .      362,  466,  520 

Peerage  case  (1857),  7  H.  L.  C.  13 465 

Rail.  Co.  V,  L.  and  N.  W.  Rail.  Co.  (1849),  2  Macn.  &  G. 

324 628 

Sill  V.  Worswick  (1791),  1  H.  Bl.  665  ;  2  Rev.  Rep.  816  ..  .  426 
Simcox  V,  Handsworth  L.  B.  (1881),  8  Q.  B.  D.  39 ;  51  L.  J.  Q.  B.  168; 

30  W.  R.  273 648 

Simkin,  Ex  parte  (1859),  2  E.  &  E.  392  ;  29  L.  J.  M.  C.  23 ;  6  Jur.  N.  S. 

144 672,595 

Slattery  w.  Naylor  (1888),  13  App.  Cas.  446;  57  L.   J.  P.  C.   73;  59 

L.  T.  41;  36  W.  R.  897 302,308,  310,  311 

Smale  v.  Burr  (1872),  8  C.  P.  64 ;  42  L.  J.  C.  P.  20  ;  27  L.  T.  555  ;  21 

W.  R.  193 89 

Smallwood  v.  Tredger  (1815),  2  Phlllimore  287 278 

Smith  V,  Baker  (1891),  A.  C.  326  ;  60  L.  J.  Q.  B.  683  ;  65  L.  T.  467    .       3, 

147,  343 

V,  Bamett  (1870),  6  Q.  B.  36  ;  40  L.  J.  Q.  B.  16  ;  23  L.  T.  746        600 

V.  Bamham  (1876),  1  Ex.  D.  422 552 

17.  Brown  (1871),  6  Q.  B.  729  ;  40  L.  J.  Q.  B.  214  ;  24  L.  T.  808 ; 

19  W.  R.  1165 139,  196 

t?.  Butler  (1886),  16  Q.  B.  D.  349  ;  34  W.  R.  416        ..        .     307 

V,  Cooke  (1891),  A.  C.  297  ;  45  Ch.  D.  38  ;  60  L.  J.  Ch.  573  ; 

64L.  T.  484;  39W.R.  273 564 

17.  Lindo  (1858),  27  L.  J.  C.  P.  200 95 

17.  Mawhood  (1845),  14  M.  &  W.  452 496 

V,  Wood  (1889),  24  Q.  B.  D.  23 ;  59  L.  J.  Q.  B.  5  ;  38  W.  R.  138    479 

Smith's  case  (1869),  4  Ch.  App.  611 115,  116 

Sneezum,  Re  (1876),  3  Ch.  D.  463  ;  45  L.  J.  Bank.  137 ;  35  L.  T.  389  ; 

25  W.  R.  49 127 

SoUcitor  (A),  Re  (1890),  25  Q.  B.  D.  17  ;  59  L.  J.  Q.  B.  238  ;  38  W.  R. 

633 305, 647 

Southampton  Bridge  Co.  v.  Southampton  L.  B.  (1858),  8  E.  &  B.  801  ; 

28  L.  J.  Q.  B.  41  ;  4  Jur.  N.  S.  1298 140 

JSouth-Eastem  Ry.  Co.  v,  Ry.  Commissioners  (1880),  5  Q.  B.  D.  217  ; 

60  L.  J.  Q.  B.  203 143,  n. 


Table  of  Cases.  liii 

PAGE 

SouthweU  V,  Bowditch  (1876),  1  C.  P.  D.  374  ;  45  L.  J.  C.  P.  630 ; 

35  L.  T.  196  ;  24  W.  R.  838 7 

Spackman,  Be  (1890),  24  Q.  B.  D.  728  ;  69  L.  J.  Q.  B.  306  ;  62  L.  T. 

849 ;  38  W.  R  497         .         .        .        .       '.         .         .         .      544, 583 
Spencer  v.  Met.  Board  of  Works  (1882),  22  Ch.  D.  142  ;  52  L.  J.  Ch. 

249 ;  47  L.  T.  459 ;  31  W.  R.  347  * .       " .         .         .         .     173 

Spread  v,  Morgan  (1864),  11  H.  L.  C.  588  ;  13  L.  T.  164  .  .  .  5 
Stamper  v.  Sunderland  Overseers  (1868),  3  C.  P.  388 ;  37  L.  J.  M.  C.  137  567 
Stanleys.  Western  Assurance  (1867);  3  Ex.  71;  17  L.  T.  513;  16 

W.  R  369 181,  n 

V.  Wharton  (1821),  9  Price  301 71,  476 

Starey  v.  Chilworth  Gunpowder  Co.   (1890),  24  Q.  B.  D.  90;   59 

L.  J.  M.  C.  13;  62  L.  T.  73  ;  38  W.  R.  204 549 

Stead  V.  Carey  (1845),  14  L.  J.  C.  P.  182  ;  1  C.  B.  496  ;  9  Jur.  511,  463, 526 
Steavensoni  ExparU  (1823),  2  B.  &  C.  34 215 

V,  OUver  (1841),  8  M.  &  W.  234 389 

Steele,  In  the  Goods  of  (1868),  1  P.  &  M.  575 123 

V.  Brannan  (1872),  7  0.  P.  261 ;  41  L,  J.  M.  C.  85 ;  26  L.  T. 

509  ;  20  W.  R.  607 482 

V.  M*Kinlay  (1880),  5  App.  Cas.  754 381 

V.  Midland  Rail.  Co.  (1865),  1  Ch.  App.  275     ...        .    515 

Stephens,£];i>art6(1876),  3Ch.  D.  659 280 

Stephenson  v,  Higginson  (1852),  3  H.  L.  C.  638  .        .        .       185,  186,  478 

tj.  Taylor  (1861),  1  B.  &  S.  101 ;  30  L.  J..  M.  C.  145 ;  4 

L.  T.  243  ;  9  W.  R.  600 218 

Steyensr.  Evans  (1761),  2  Burr.  1152 259 

t?.  Jeacocke  (1848),  11  Q.  B.  731  ;  17  L.  J.  Q.  B.  163  ;  12  Jur. 

477    ............  259 

Steward  r.  Greaves  (1842),  10  M.  &  W.  711 ;  12  L.'  J.  Ex.  109  ;  6 

Jur.  116 326 

Stockdale  v,  Hansard  (1837),  3  St.  Tr.  K.  S.  723  ;  9  A.  &  E.  1    .  17,  42 

Stockton,  &c.,  RaiL  Co.  v.  Brown  (1860),  9  H.  L.  C.  246  ;  7  W.  R.  708 ; 

6  Jur.  N.  S.  1168 298 

Stone  V.  Godfrey  (1854),  6  D.  M.  &  G.  76 5 

V,  Hyde  (1882),  9  Q.  B.  D.  76 575 

r.  Yeovil  (Mayor,  &c.,  of)  (1876),  2  C.  P.  D.  99 ;  46  L.  J.  C.  P. 

137  ;  36  L.  T.  279  ;  24  W.  R.  1073 594 

Stonor  V.  Fowle  (1887),  13  App.  Ca£.  20 548 

Storer  v,  Taff  Vale  Ry.  Co.  (1842),  2  Y.  &  Coll.  (Ch.)  50     .        .        .  251 

Stourbridge  Canal  Co.  v,  Dudley  (Earl)  (1860),  3  E.  &  E.  427     .        .  329 

V.  Wheeley  (1831),  2  B.  &  Ad.  792  .        .        .  511 

Strachan  v,  Thompson  (1850),  13  Dunlop  (Sc.)  279      ...        .  149 
Stradling  v.  Morgan  (1560),  Plowd.  204       ...        .      202,  279,  347 

Strother  v.  Hutchinson  (1837),  4  B.  N.  C.  89 163 

Stubbs  V.  Director  of  Public  Prosecutions  (1890),  24  Q.  B.  D.  577  ; 

59  L.  J.  Q.  B.  201 ;  62  L.  T.  399  ;  38  W.  R.  607   .        .        .        .  566 
Suche  (Joseph)  &  Co.,  Ld.,  Be  (1875),  1  Ch.  D.  48  ;  45  L.  J.  Ch.  12  ; 

33  L.  T.  774 ;  24  W.  R.  184 375 

Snrtees  v.  EUison  (1829),  9  B.  &  C.  752 392 

Sussex  Peerage  case  (1844),  12  CL  &  F.  143         .        .        .      223,  282,  423 

Sutton,  Be  (1885),  28  Ch.  D.  464;  54  L.  J.  Ch.  613;  33  W.  R  519      .  534 


liv  Tahle  of  Cases. 

PAGE 

Satton  V.  Sutton  (1883),  22  Ch.  D.  511 ;  52  L.  J.  Ch.  333  ;  48  L.  T. 

95  ;  31  W.  R.  369 212,  217 

Swaine  v.  Wilson  (1889),  24  Q.  B.  D.  252 ;  59  L.  J.  Q.  B.  76 ;  62  L.  T. 

309  ;  38  W.  R.  261 561 

Swift  V.  JewBbory  (1874),  9  Q.  fi.  301  ;  43  L.  J.  Ex.  56  ;  30  L.  T.  31 ; 

22  W.  R.  319 161,  238,  540 

Swinton  v.  Bailey  (1878),  6  App.  Ca£>.  70 ;  48  L.  J.  Ex.  57  ;  39  L.  T. 

581 ;  27  W.  R.  293 650 

Symons  v.  Leaker  (1885),  15  Q.  B.  D.  629  ;  54  L.  J.  Q.  B.  480;  53 

L.  T.  227  ;  33  W.  R.  875 588 


Tancbed,  Arrol  &  Go.  v.  Steel  Co.  of  Scotland  (1889),  15  App.  Cas.  125 ; 

62  L.  T.  738 96 

Taurine  Co.  (1884),  25  Ch.  D.  118  ;  52  L.  J.  Cb.  688 ;  53  L.  J.  Ch.  271  ; 

49  L.  T.  514 ;  32  W.  R.  129   .         .         .         .         .         .                  .  541 

Taylor  v.  Caldwell  (1863),  32  L.  J.  Q.  B.  164;  3  B.  &  S.  826 ;  11  W.  R 

726  5  8  L.  T.  356 382 

V.  Chichester,  &c.,  Rail  Co.  (1867),  2  Ex.356  ;  4  H.  L.  628  ;  39 

L.  J.  Ex.  217  ;  23  L.  T.  617 286 

V.  Crowland  Gas  Co.  (1854),  10  Ex.  293 495 

V.  Goodwin  (1879),  4  Q.  B.  D.  228 ;  48  L.  J.  M.  C.  104  ;  40  L.  T. 

468  ;  27  W.  R.  489 188,  n. 

V.  Oldham  (1876),  4  Ch.  D.  395  ;  25  W.  R  178 ;  46  L.  J.  Ch. 

105  ;  35  L.  T.  696 359 

V,  Smetten  (1883),  11  Q.  B.  D.  207  ;  52  L.  J.  M.  C.  101     .        .  667 

V,  Taylor  (1876),  1  Ch.  D.  426 318 

Teale  v,  Younge  (1825),  1  M*C1.  &  Younge  497 562 

Tearle  v.  Edols  (1888),  13  App.  Cas.  183  ;  57  L.  J.  P.  C.  58 ;  58  L.  T. 

360 25 

Templeman  v.  Trafford  (1881),  8  Q.  B.  D.  397 590 

Tennant  v.  Smith  (1891),  A.  C.  160 552,  661 

Tennyson,  Doe  d.,  v.  Yarborough  (Lord)  (1822),  1  Bing.  24         .        .  150 

Thames  (Conservators  of)  v.  Hall  (1868),  3  C.  P.  415  .        .        .        .  346 

Thibaultt;.  GibBon(1843),  12M.  &  W.  94;3Dowl.  N.  S.  253     .         .  241 
Thomas  v,  Kelly  (1888),  13  App.  Cas.  506  ;  58  L.  J.  Q.  B.  66  ;  60  L.  T. 

114;37  W.  R.  353 531 

17.  Wilson  (1863),  4  B.  &  S.  453 561 

Thompson,  He  (1890),  45  Ch.  D.  161 ;  59  L.  J.  Ch.  689  ;  63  L.  T.  471  ; 

39  W.  R.  50 563 

Thomson  v.  Att.-Gen.  (1846),  12  CI.  &  F.  1  .        .         .        .      206,  428 

Thorpe  v,  Adams  (1871),  6  C.  P.  126;  40  L.  J.  M.  C.  52  ;  23  L.  T.  810 ; 

19  W.  R.  852 359 

Thwaites  v.  Wilding  (1883),  12  Q.  B.  D.  4  ;  63  L.  J.  Q.  B.  1  ;  49  L.  T. 

396  ;  32  W.  R  80 274 

Tinkler  v,  Wandsworth  L.  B.  (1858),  2  De  G.  &  J.  261         ..        .  291 

Titterton  v!  Cooper  (1882),  9  Q.  B.  D.  473 155 

Tiverton,  &c..  Rail.  Co.  v.  Loosemore  (1884),  9  App.  Cas.  480  ;  53  L.  J. 

Ch.  812 299 

Tivnan,  Be  (1864),  5  B.  &  S.  645  ;  33  L.  J.  M.  C.  201  .    .    .   679,  699 

Tobin.w.  R  (1803),  32  L.  J.  C.  P.  216  ;  14  C.  B.  N.  S.  505  .    .    .  410 


TcJ}le  of  Cases.  Iv 

PACE 

Todd,  Ex  parte  (1878).  8  Q.  B.  D.  407 198 

TomkiDs  v.  Aahby  (1827),  6  B.  &  C.  541 133 

».  Jones  (1889>,  22  Q.  B.  D.  599 559 

Tomlinson  v.  Ballock  (1878),  4  Q.  B.  D.  230 ;  48  L.  J.  M.  C.  95 ;  40 

L.  T.  469  ;  27  W.  R  652 365,  547 

Toronto  (Bank  of)  r.  Lambe  (1887),  12  App.  Gas.  575;  56  L.  J.  P.  C. 

87 ;  57  L.  T.  377 175 

Toeh  V.  North  British  Building  Society  (1886),  11  App.  Cas.  489  ;  35 

W.  R.  413 

Towler  v.  Chatterton  (1829),  6  Blng.  258 378,  37 

Townley  v,  Gibson  (1789),  2  T.  R.  705 509 

Towns  V.  Wentworth  (1858),  11  Hoore  P.  C.  526         .        .        .        .        9 

Townsend  v.  Read  (1861),  10  C.  B.  N.  S.  317 534 

Townsend's  (Amy)  case  (1554),  Plowd.  110  a 279 

Toy  p.  Musgrove  (1888),  14  Victoria  L.  R.  349 458 

Tozer  v.  Child  (1857),  26  L.  J.  Q.  B.  151 ;  7  E.  &  B.  377      .  .254 

Trimble  v.  HiU  (1880),  5  App.  Cas.  342        ...        .  6,  449,  459 

Trott  V.  Hnghes  (1850),  16  L.  T.  O.  S.  260 280 

Trnscott  v.  Merchant  Taylors*  Co.  (1856),  11  Ex.  855  .        .        .        .324 

Tmmicliffe  v.  Tedd  (1848),  5  C.  B.  553 569 

Two  Hundred  Chests  of  Tea  (1824),  9  Wheaton  (U.  S. )  435        .        181,  n. 
Twynam  r.  Porter  (1870),  11  Eq.  181 ;  40  L.  J.  Ch.  30 ;  23  L.  T.  551  ; 

19  W.  R.  151 586 

Tyne  Commissioners  v.  Chirton  (1859),  2  E.  &  E.  516  .        .        .        .    524 


Undkbhill  v.  Longridge  (1859),  29  L.  J.  M.  C.  65  ;  6  Jar.  N.  S.  221  129 
Union  Bank  of  London  v.  Ingram  (1882),  20  Ch.  D.  463      .        .        .     126 

Plate  Glass  Co.,  Be  (1889),  42  Ch.  D.  513  ;  58  L.  J.  Ch.  767 ; 

61  L.  T.  327  ;  37  W.  R.  792 586 

Steamship  Co.  of  N.Z.  v.  Melbonme  Harbonr  Trust  Commis- 

sioners (1884),  9  App.  Cas.  365 ;  63  L.  J.  P.  C.  69 ;  50  L.  T. 

337 226,  229 

United  Society  v.  Eagle  Bank  (1829),  7  Connecticnt  457  ..  .  151 
United  States  v.  Breed  (1832),  1  Sumner  (U.  S.)  169  .        .  181,  n. 

V.  McRae  (1867),  3  Ch.  App.  79 11 

V.  Stem  (1867),  1  Blatchford  (U.S.  Circ.  Ct.)  512  .     119 

V.  Wiltberger  (1820),  5  Wheaton  (U.  S.)  95    .        .        .    477 

Urqahart  v.  Urquhart  (1853),  1  Macq.  H.  L.  (Sc.)  662         .        .        .371 


Yaguano's  case.    See  Bank  of  England  v.  Yagliano. 

Valentini  v.   CanaU  (1889),  24  Q.  B.  D.  166 ;  59  L.  J.  Q.  B.  74;  61 

L.  T.  731 ;  38  W.  R.  331 107,  269 

Valin  V.  Langlois  (1880),  5  App.  Cas.  1151 459 

Yallance  v.  FaUe  (1884),  13  Q.  B.  D.  109  ;  53  L.  J.  Q.  B.  459  ;  61  L.  T. 

158  ;  32  W.  R.  770 259 

Vaoghan  v.  Taff  Vale  Ry.  Co.  (1860),  29  L.  J.  Ex.  247        ••        •    323 

Vanghton  r.  Bradshaw  (I860),  9  C.  B.  N.  S.  103 559 

VanzhaU  Bridge  Co.  v.  Spencer  (Earl)  (1817),  2  Madd.  365  •    526  527 
(1821),  Jac.  64         .        .        .    327 


Ivi  Table  of  Cases. 

PACE 

Venour  v,  SeUon  (1876),  2  Ch.  D.  522  ;  45  L.  J.  Ch.  409  ;  24  W.  R.  752    216 

Vincent,  jKr^arte  (1856),  26  Alabama  145 193,  n. 

Vinter  v.  Hind  (1882),  10  Q.  B.  D.  63 ;  52  L.  J.  M.  C.  93 ;  48  L.  T. 

359  ;  31  W.  R.  198 25 


Wadmork  v.  Dear  (1871),  7  C.  P.  212 596 

Wainewright,  Ex  parte  (1843),  1  Ph.  261 128,  120 

Wake  V,  Sheffield  (Recorder  of)  (1884),  12  Q.  B.  D.  142  ;  53  L.  J.  M.  C. 

1 ;  50  L.  T.  76  ;  32  W.  R.  82 259 

Wakefield  L.  B.  v.  Lee  (1876),  1  Ex.  D.  336 187 

V,  West  Riding  Rail.  Co.  (1865),  1  Q.  B.  84  ;  6  B.  &  S. 

801 233,  235 

Wala  Co.,  Re  (1883),  21  Ch.  D.  857 559 

Walker  v.  Falkirk  Iron  Co,  (1887),  14  Rettie  (So,)  1081       ...     550 

17.  Hobbs  (1889),  23  Q.  B.  D.  458  ;  38  W.  R.  63        .        .         .     561 

Wallace  t;.  Att.-Gen.  (1865),  1  Ch.  App.  1 206,  423 

Wallis  u.  L.  and  S.  W.  Ry.  Co.  (1870),  5  Ex.  62 598 

Walsh  V,  Secretary  of  State  for  India  (1863),  10  H.  L.  C.  367      .        .     137 

Walter©.  Howe  (1881),  17  Ch.  D.  708 578 

Walton,  Ex  parte  (1881),  17  Ch.  D.  746  ;  50  L,  J.  Ch.  662  ;  45  L.  T.  1 ; 

30W.  R.395 102 

Wandsworth  L.  B.  v.  United  Telephone  Co.  (1884),  13  Q.  B.  D.  904 ; 

63  L.  J.  Q.  B.  449 ;  51  L.  T.  148  ;  32  W.  R.  776  .  .  .  181,  593 
Wanzer,  Ld.,  Re  (1891),  1  Ch.  305  ;  60  L.  J.  Ch.  492  ;  39  W.  R.  343  441,  590 
Warburton  v.  Huddersfield  (1891),  8  Times  L.  R.  26  .        .        .        .465 

V,  Loveland  (1831),  2  Dow  &  CI.  489  ;  1  Hud.  &  Bro.  632  .      76, 

99,  115 
Ward  w.  Folkestone  Water  Works  Co.  (1890),  24  Q.  B.  D.  334 ;  59 

L.  J.  M.  C.  65  ;  62  L.  T.  325 ;  38  W.  R.  426 162 

Warden  v,  Tye  (1877),  2  C.  P.  D.  74 678 

Warner's  Settled  Estates, /n  re  (1881),  17  Ch.  D.  711.        .        .        .163 

Warren  v.  Windle  (1803),  3  East  205 338,  n.,  400 

Warrington,  Ex  parte  {\%bZ),  22  L.  J.  Bank.  39 348 

Washer  v,  Elliot  (1876),  1  C.  P.  D.  169  ;  45  L.  J.  C.  P.  144;  34  L.  T. 

66  ;  24  W.  R.  432 200,  541 

Waterford  Rail.  Co.  v,  Logan  (1850),  14  Q.  B.  672  .  .  .  .  626 
Waterford's  (Lord)  Peerage  Claim  (1832),  6  CI.  &  F.  172     .        .        .     170 

Waterhouse  v.  Keen  (1825),  4  B.  &  C.  200 533 

Waterlow  v,  Dobson  (1857),  27  L.  J.  Q.  B.  55 148 

Watkins  v.  Major  (1876),  10  C.  P.  662  ;  44  L.  J.  M.  C.  164 ;  33  L.   T. 

352  ;  24  W.  R.  164 487 

Watson,  In  re  (1890),  25  Q.  B.  D.  27  ;  69  L.  J.  Q.  B.  394  ;  63  L.  T. 

209 ;  38  W.  R.  667 89,  90 

Watton  V,  Watton  (1866),  1  P.  &  M.  227 258 

Waugh  V.  Middleton  (1853),  8  Ex.  356 .     369 

Weal  V.  West  Middlesex  Waterworks  (1820),  1  Jac.  &  Walk.  358  .  327 
Wear  iRiver  Commissioners  v.  Adamson  (1876),  1  Q.  B.  D.  546;  2 

App.  Cas.  743  ;  47  L.  J.  Q.  B.  193  ;  36  L.  T.  118 ;  37  L.  T.  643 ; 

24  W.  R.  872  ;  26  W.  R.  217  ....      5,  26,  102,  258,  519 

Webb  r.  Manche'ster  and  Leeds  Ry.  (1839),  1  Ry.  Cas.  599.        .     297,  511 


Table  of  Cases.  Ivii 


Welchman,  Ex  parte  (1879),  11  Ch.  D.  48 

Weldon  r.  Dicks  (1879),  10  Ch.  D.  247 

Wells  r.  London,  Tilbury,  &c.,  RaU.  Co.  (1877),  5  Ch.  D.  126     . 

V,  Porter  (1836),  3  Scott  141 

r.  Wilkins  (1704),  6  Mod.  62 212, 

Wenman  v.  Lyon  (1891),  1  Q.  B.  634;  60  L.  J.  Q.  B.  663;  65  L.  T 

136  ;  39  W.  R  519 

West  Devon  Consols  Mining  Co.,  Re  (1888).  38  Ch.  D.  51  ;  57  L.  J.  Ch 

850 ;  58  L.  T.  61 ;  36  W.  R.  342 

Western  BaUding  Soc.  v.  Martin  (1885),  17  Q.  B.  D.  609    . 

Canada  Oil,  &c.,  Co.  v.  Walker  (1875),  10  Ch.  App.  628 

Counties  Rail.  Co.  ».  Windsor,  &c.,  Rail.  Co.  (1882),  7  App 


FACE 

82 
577 
137 
207 
n.  220 


Cas.  178 ;  51  L.  J.  P.  C.  43  ;  46  L.  T.  351    . 
West  Ham  Assessment  Committee  v.  lies  (1883),  8  App.  Cas.  386 
52  L,  J.  Q.  B.  650  ;  49  L.  T.  205 ;  31  W.  R,  928   . 
Union  v.  Ovens  (1872),  8  Ex.  37 


568 

346 
110 
569 

135 

221 
600 

West  London  Commercial  Bank,  Re  (1888),  38  Ch.  D.  364  .  .  402,  410 
Westmeath  v.  Westmeath  (1830),  1  Dow  &  CL  544  .  .  .  .72 
Westminster  Fire  Office  v.  Glasgow  Provident,  &c.,  Society  (1888), 

13  App.  Cas.  699  ;  54  L.  T.  641 440,  508 

West  Riding  Justices  v,  R  (1883),  8  App.  Cas.  781 ;  53  L.  J.  M.  C. 

41 ;  49  L.  T.  786 ;  32  W.  R  253  .         .         .         236,  ». 

Permanent  Benefit  Building  Society,  In  re  (1890),  43 

Ch.  D.  407 ;  69  L.  J.  Ch.  197  ;  63  L.  T.  483  ;  38  W.  R  376 .        .     301 

Wetherall  v.  Jones  (1832),  3  B.  &  Ad.  221 495 

Weymouth  (Mayor  of)  v.  Nugent  (1865),  6  B.  &  S.  22  .        .        .        .408 

Wharton  Peerage  case  (1844),  12  CL  &  F.  295 464 

Wheat  V.  Brown  (1892),  8  Times  L.  R  294 554 

Whicker  v.  Hume  (1868),  7  H.  L.  C.  124 454 

Whiteley  v.  Chappell  (1868),  4  Q.  B.  149 ;  38  L.  J.  M.  C.  61 ;  19  L.  T. 

355 ;  17  W.  R  175 83 

Wier,  Ex  parte  (1871),  6  Ch.  App.  875 171 

Wigmm  V.  Fryer  (1887),  36  Ch.  D.  87 ;  66  L.  J.  Ch.  1098 ;  67  L.  T. 

256;  36W.  R  100 335 

Wilcock*8  Settlement  (1876),  1  Ch.  D.  229  ;  46  L.  J.  Ch.  163  ;  33  L.  T. 

719 ;  24  W.  R  290 267 

Williams,  Re,  Jones  v.  Williams  (1887),  36  Ch.  D.  673;  36  W.  R.  34 ; 

67  L.  J.  Ch.  264  ;  67  L.  T.  756  .        .        .        .        86,  331,  356 

V,  Davies  (1891),  A.  C.  460 426,  449 

V.  Ellis  (1880),  6  Q.  B.  D.  176 188,  ». 

V.  Evans  (187B),  I  Ex.  D.  284 102 

p.  Lear(1872),  7Q.  B.  285;  41  L.  J.  M.  C.  76;  26L.  T.906.    596 

V.  Pritchard  (1790),  4  T.  R  2 356 

V,  Rougheedge  (1769),  2  Burr.  747 391 

V.  Salisbury  (Bishop  of)  (1863),  2  Moore  P.  C.  N.  S.  376        .        4 

V.  Wandsworth  L.  B.  (1884),  13  Q.  B.  D.  211 ;  53  L.  J.  M.  C. 

187  ;  49  L.  T.  476 ;  32  W.  187 576 

Willion  r.  Barkley  (1660),  Plowd.  240  b        ....      405,416,604 
WiUU  r.  Thorp  (1876),  10  Q.  B.  383  ;  44  L.  J.  Q.  B.  137  ;  33  L.  T.  11 ; 

23W.  R730 476 

Wilson  V.  Knnblcy  (1806),  7  East  128 21  95,  222 


Iviii  Table  of  Cases. 

PACK 

Wilson  V.  Kerry  (1868),  1  H.  L.  (Sc.)  326 260 

Wiltes  Peerage  Claim  (1869),  4  H.  L.  126 63 

Wing  p.  Earle  (1697),  Cro.  Eliz.  212,  267 670 

V.  Taylor  (1861),  30  L.  J.  P.  &  M.  263 ;  2  Sw.  &  Tr.  278  ;  4  L.  T. 

683 ;  7  Jur.  N.  S.  737 278 

Winn  V.  Mossman  (1869),  4  Ex.  299 ;  38  L.  J.  Ex.  200  ;  20  L.  T.  672  ; 

17  W.  R.  924 225 

Winyard  v,  Toogood  (1882),  10  Q.  B.  D.  218;  62  L.  J.  M.  C.  26;  48 

L.  T.  229 ;  31  W.  R.  271 25 

Wisconsin  (State  of)  v.  Pelican  Insurance  Soc.  (1887),  127  U.  S.  265  .  473 

Wood,  Se  (1872),  7  Ch.  App.  306 160 

17.  De  Mattos  (1876),  1  Ex.  91 645 

17.  Riley  (1867),  3  C.  P.  27 239,  365 

Wood's  Estate,  He  (1886),  31  Ch.  D.  607  ;  56  L.  J.  Ch.  488 ;  64  L.  T. 

146 ;  34  W.  R.  375 244,  246,  401 

Woodard  v.  Billericay  (1878),  11  Ch.  D.  214 676 

Woodgate  v.  Godfrey  (1879),  6  Ex.  D.  24 534 

Woodhall  (Alice),  Be  (1889),  20  Q.  B.  D.  832 646 

Woodward  v.  Cotton  (1834),  1  C.  M.  &  R.  44 500 

V,  London  and  N.  W.  Rail.  Co.  (1878),  3  Ex.  D.  121        .  576 

V,  Sarsons  (1876),  10  C.  P.  733 273,  283 

Woolwich  Overseers  v.  Robertson  (1881),  6  Q.  B.  D.  664     .        ,        .  589 

Wright,  Be  (1876),  3  Ch.  D.  70 158 

t?.  Davies  (1876),  1  C.  P.  D.  638 90 

V.  Hale  (1860),  30  L.  J.  Ex.  40         .         .        .        .     376,  378,  379 

V,  Ingle  (1885),  16  Q.  B.  D.  879  ;  55  L.  J.  M.  C.  17 ;  54  L.  T. 

511 ;  34  W.  R.  20 561 

V,  Pearson  (1869),  4  Q.  B.  582 538 

Wynne  v,  Griffith  (1825),  3  Bing.  196 188 


Yabmouth  (Mayor,  &c.,  of)  v,  Simmons  (1878),  10  Ch.  D.  618    .     136,  272 

Yarrow,  Ex  parte  (1889),  69  L.  J.  Q.  B.  20 22 

Yates  V.  R.  (1886),  14  Q.  B.  D.  648  ;  54  L.  J.  Q.  B.  258 ;  52  L.  T.  306  ; 

33W.  R.482 79 

Yeap  V,  Ong  (1876),  6  P.  C.  381 454 

York  (Dean  of)  ©.  Middleburgh  (1827),  2  Y.  &  J.  Ex.  196    .        .      222,  225 
Yorkshire  Insurance  Co.  v,  Clayton  (1881),  8  Q.  B.  D.  421 ;  58  L.  J. 

Q.  B.  594  ;  61  L.  T.  1  ;  63  J.  P.  756         .         .       114,  121,  597 

Rail.,  &c.,  Co.  17.  McClure  (1882),  21  Ch.  D.  309  .        .        .88 

Young  V.  Cook  (1877),  3  Ex.  D.  106 557 

17.  Giffen(1858),  21  Dunlop(Sc.)87 557 

t7.  Higgon  (1840),  6  M.  &  W.  54 572 

V,  Leamington  (Mayor,  &c.,  of)  (1883),  8  App.    Cas.  517 ;  62 

L.  J.  Q.  B.  713  ;  49  L.  T.  1  ;  32  W.  R.  926  .  73,  106,  113,  465 


Zetland  (Earl  of)  v.  Lord  Advocate  (1878),  3  App.  Cas.  506    .        .     183 


TABLE  OF  STATUTES. 


A.D. 


1235 


1255 

1267 

1275 
1278 
1285 


De  Pistoribns  . 
De  Judaismo  . 
20  Hen.  3 

c.  5  . 

c.  9  . 

c.  10 

40  bexL  3  (21  Hen.  3 

head)    . 
52  Hen.  3 

c,  22 


3  Edw.  1,  c.  5. 

6  Edw.  1,  c  1 . 

13  Edw.  1,  o.  1  57, 

c.  6 

c.  9 

c.  18 

c.  31 

c.  36 

c.  41 

c.  60 

Stat.  4 


1290  18  Edw.  1 

1297  26  Edw.  1 

1304  33  Edw.  1 
1313  7  Edw.  2 
1315      9  Edw.  2 

1317  17  Edw.  2,  Stat.  2 
1330      4  Edw.  3,  c.  7 

1340  14  Edw.  3,  stat.  1,  c 

1351  25  Edw.  3,  stat.  6,  c 
1414  2  Hen.  5,  stat.  1,  c 
1429      8  Hen.  6,  c.  7 

1436  15  Hen.  6,  c.  6 

1444  23  Hen.  6,  c.  9 

1494  10  Hen.  7  (I.)  . 

1503  19  Hen.  7,  c.  7 

1530  22  Hen.  8,  c.  5 


PAGE 

35,  n. 
.  57 
57,  62,  n. 
.  416 
.  427 
.       64 


Ruff- 

.     603 

.      64 

.     417 

.     417 

64,355 

64, 415, 419 

.     415 

.     325 

335,  393,  396 

.     163 

.     404 

.     202 

.     252 

.  1,  It. 

.      57 

71,  n. 

.      35 

35,  n. 
15,  18,  57 

.     419 

21,95 

.     417 

1,  n. 

36,  n. 
.  596 
,  310 
,  503 
,  445 
,  310 
,     536 


A,D. 

1531 
1534 
1635 
1536 

1539 
1540 


1541 

1542 

1543 
1545 

1554 

1555 
1557 

1563 
1571 


23  Hen.  8,  c.  23 

26  Hen.  8,  c.  14 

27  Hen.  8,  c.  10 

28  Hen.  8,  c.  3  (I. ) 

c.  15 

31  Hen.  8,  c.  43 

32  Hen.  8,  c.  1 

0.  9,  8.  2 

c.  28 

33  Hen.  8,  c.  1 

c.  23 

34  Hen.  8,  c.  6 

34  &  35  Hen.  8,  c.  26 

35  Hen.  8,  c.  2 
37  Hen.  8,  c.  1,  s.  3 

c.  12 

1  &  2  Ph.  &  Har.  c 


2  &  3  Ph.  &  Mar.  o 
4  &  5  Ph.  &  Max. 
c. 


5  Eliz.  c.  11  . 
13  Eliz.  0.  5  . 

c.  10  . 

8.2 

0. 12  . 

'-   c.  20,  8,  1 


1580 
1584 
1586 
1588 
1592 
1697 
1601 


1603 


23  Eliz.  c.  1,  ss.  5,  11       .     347 

27  Eliz.  c.  4     .         .         .416 

29  Eliz.  0.  4     .        .        .347 

31  Eliz.  c.  6,  8.  4      .        .    416 

35  Eliz.  0.  1     .        .        .347 

39  Eliz.  c.  3     .        .        .163 

43  Eliz.  c.  2     .        .        .    133, 

170,  184,  194,  274,  327, 

354,  408,  539,  589 

lJa8.1,c.  4    .        .        .539 


PACE 

.  223 
385,  n. 

279,  581 
170,  n, 
437,  n. 
.  201 
.  204 
.  346 
.  415 
.  149 
.  352 
.  204 
.  279 
.  352 
.  354 

322,  539 


10 
12 
11 


352 


8,  8.3 


504 
59 
555 
.  71 
.  224 
71,  414 
.  558 
19,  n.,  533 
.   71 


Ix 


Table  of  Statutes, 


A.D. 

1603 
1623 


1  Jas.  1,  c.  15 

c.  22 

21  Jas.  1,  c.  3,  s.  6 

c.  4  . 

c.  16 

s.  7 

c.  19,  ss.  10,  11 


PAGE 

.  575 
.  388 
.  412 
386,  388 
.     466 


1635 
1060 
1661 
1662 

1670 
1671 


10  &  11  Chas.  1  (I.) 

12  Chas.  2,  c.  24      . 

13  Chas.  2,  c.  5 

14  Chas.  2,  c.  4 
c.  26      ^ 

22  Chas.  2,  c.  11 

22  &  23  Chas.  2,  c.  10,  s.  7 

c.  20 

c.  25 


1677 


1688 


1691 

1694 
1695 
1698 

1699 
1703 
1705 

1706 


536 

223 

.     414 

.     151 

.     386 

19,  n. 

141,  324 

.     417 

110, 

192 

503 

83 

29  Chas.  2,  c.  3        87,  110,  372 

s.  6     540,  550 
c.  7,  8. 1      493, 564 

1  Will.  &  Mar.  sess.  1,  c.  18  502 

c.  21,  8.  6    .     354 
c.  30  .      342,  413 

sess.  2,  c.  2  .     401 

3  &  4  Will.  &  Mar.  c.  11 .     600 

C.  14,  s.  2  222,  342 

5  &  6  Will.  &  Mar.  c.  6  413,  575 
7  &  8  Will.  3,  c.  4  .         .     264 

10  Will.  3,  c.  22  (10  &  11 
Will.  3,  c.  16,  Ruffhead)      97 

11  &  12  Will.  3,  c.  2  .        401,  n. 

2  &  3  Anne,  c.  4     .        .543 

4  &  5  Anne,  c.  3  (4  Anne, 

c.  16,  Kuffhead),  s.  19   84,  445 
6  Anne  (5  Anne,  Ruffhead), 


c.  3 
c.  16 
c.  14 


1709 


1712 
1719 

1721 
1722 
1724 

1725 
1725 


8  Anne,  c.  7,  s.  17  . 

c.  19  . 

431, 
12  Anne,  stat.  2,  c.  16 
6  Geo.  1,  c.  5 
c.  29 

8  Geo.  1,  0.  14  (I.) . 

9  Geo.  1,  c.  19 

11  Geo.  1,  c.  19,  s.  3 

12  Geo.  1,  c.  29,  s.  4 
12  Geo.  1,  c.  38,  s.  2 


.  361 
.   95 

• 

.  593 
.  207, 

435,  436 
.  348 

362,  445 
.  520 
.  194 
.  433 
71,  n. 
476 
.  386 
.  219 


A.D. 

1728 

1729 
1733 
1734 
1735 


1736 
1737 
1738 

1739 
1740 

1743 

1744 

1745 


2  Geo.  2,  c.  22 . 

■       C.  aD,  8.  O  . 

3  Geo.  2,  c.  27 

7  Greo.  2,  o.  8  . 

8  Geo.  2,  c.  24 

9  Geo.  2f  c.  18 
c.  36 


PAGE 

391 

388 

391 

207 

391 

388 

77, 


91,  372,  427,  453,  563 

10  Geo.  2,  c.  28    .  .  264 

11  Geo.  2,  c.  22,  s.  4  .350 

12  Geo.  2,  c.  26    .  .  503 

c.  36,  8.  1  .  492 

13  Geo.  2,  c.  28,  s.  5  353,  354 

14  Geo.  2,  c.  1    .  .200 

c.  34 

17  Geo.  2,  c.  3 

■    C.  oo,  8.  4  . 


1746 
1747 
1750 
1751 

1753 


1754 
1755 
1757 
1758 


18  Goo.  2,  c.  30,  ss.  2,  3 

19  Geo.  2,  c.  28 

c.  32 

c.  34,  5.  2 

c.  35 

20  Geo.  2,  c.  42,  s.  3 

21  Geo.  2,  c.  33 

24  Geo.  2,  c.  44^  s.  1 

25  Geo.  2,  c.  6 

c  36,  8.  11 

26  Geo.  2,  c.  14,  s.  1 

0.  33,  s.  1 

c.  108   . 

27  Geo.  2,  c  16,  s.  2 
29  Geo.  2,  c.  28 

31  Geo.  2,  c.  22 

32  Geo.  2,  c.  33 
-'   0.  38 


1759  33  G«o.  2  (I.),  o.  14 


1766  6  Geo.  3,  c.  12 

1767  7  Geo.  3,  c.  37 
1770  11  Geo.  3,  c.  29 

1772  12  Geo.  3,  c.  11 

1773  13  Geo.  3,  c.  21,  s.  3 


391 
85 

354 

350 
.  539 
.  562 
.  572 
.  400 
.  443 
.  391 
.  572 
213,  224 
55 
.  273 
.  278 
.  400 
.  66,  n. 
.  391 
.  578 
.  578 
.  193 
.  19U, 
194,  225 
.  447 
.  357 
.  562 
282,  423,  497 

218 


0.  54,  8.  3    .  557 

c.  78,  s.  24 .  .  392, 

397,  398 
8. 81  .  392 
sched.  .  216 

c.  81,  s.  3    .555 

c.  84,  8.  33   .  581 

1774  14  Geo.  3,  c.  78,  s.  83  440,  508 


Table  of  Statutea. 


Ixi 


A.D. 

1774 


14  Geo. 


1777     17  Geo. 


1778 
1779 
1781 
1782 


1783 
1785 


18  Geo. 

19  Geo. 

21  Geo. 

22  Geo. 


23  Geo. 
25  Geo. 


1786  26  Geo. 


1787 

1788 

1790 

1791 
1793 


1794 
1795 
1796 


27  (xeo. 


28  Geo. 


30  Geo. 

31  Geo. 
33  Geo. 


3,  c.  83,  s.  11 

c.  96,  8.  97 
3,  0.  38,  8.  4 

c.  56 
3,  c.  12 
3,  c.  44,  8.  4 
3,  0.  49,  8.  1 
3,  c.  45,  8.  9 

c.  47 

c.  53 
3,  c.  47 
3,  c.  51,  8.  4 

0.  72 
3,  c.  11 

c.  41,  8.  17 

c.  108 
3,  c.  5 

c.  28,  8.  5 
3,  c.  31 

c.  48,  8.  4 
3,  0.  7,  8.  6 

c.  9,  8.  8 
3,  c.  IzTiii.  . 
3,  c.  13 


PAGE 

.  453 

.  552 

.  557 

.  469 

.  447 

.  502 

.  554 

.  581 

.  394 

.  445 

.  133 

.  407 

.  151 

.  188 

.  353 

.  400 

.  357 

.  592 

.  170 

.  196 

.  350 

.  350 
146,  n. 
60,  211, 


1797 

1798 

1799 
1800 

1801 
1802 
1803 


1805 
1806 

1807 


332,  366,  367,  370 
C.  54,  8.  10   .  562 

34  Geo.  3,  c.  68, 8S.  15, 16  282 

35  Geo.  3,  c.  101,  8.  2   .  103 

36  Geo.  3,  c.  7    .    .465 

c.  8    .    .  390 

0.  9,  8.  6 .   .  350 

c.  52,  88.  6,  22  583 

37  Geo.  3,  c.  70,  8.  3   .  350 

c.  123, 8.  7   .  350 

38  Geo.  3,  c.  5,  8.  4  .   .  559 

8.  25  204,  560 

39  Geo.  3,  c.  79,  8.  15  152,  390 
39  ft  40  Geo.  3,  c.  67,  art  i.  314 

art.iv. 
c.  99,  8.  23 


41  Geo. 

42  Geo. 


43  Geo. 


45  Geo. 

46  Geo. 

47  Geo. 


3,  c.  90, 8.  9 

0.  105 
3,  c.  88 

c.  119 
3,  c.  59,  8.  1 

0.  99 

c.  122 
3,  c.  zcii. 
3,  c.  139 
3,  c.  zxzv. 


578 

264 
.  36 
.  220 
.  400 
.  667 
.  397 
.  532 
.  531 
.  592 
400,587 
.  507 


A.D. 

1808 
1811 
1812 


48  Geo. 


51  Geo. 


52  Geo. 


o,  C.  oo    . 
c.  106  . 

3,  c.  115,  8.  2 
c.  126   . 

3,  c.  16 
0.  17 

c.  104,  8.  8 
c.  156,  8.  4 
c.  141,  8. 166 


1813  53  Geo.  3,  c.  33 

c.  105  . 

c.  127   . 

c.  152   . 

c.  216   . 

1814  54  Geo.  3,  c.  68,  8.  10 

c.  84   . 

c.  159  . 

1815  55  Geo.  3,  c.  91 

c.  184,  8.  37,  sch. 

pt.  3    206,  428 


PACE 

560,  596 
.  368 
.  135 
.  537 
.  47 
47,  463 
.  350 
.  350 
.  503, 
506 
.  381 
.  381 
.  538 
.  506 
.  532 
.  185 
.  277 
.  580 
.  399 


1817 
1818 
1819 


1820 
1822 


57  Geo.  3,  c.  6,  8.  5.   .  350 

c.  S5, 8.  1    .  598 

58  Geo.  3,  c.  45,  8.  70   .  587 

o.  51   .    .  469 

59  Geo.  3,  c.  12   .   .  221 

c.  xzzix.    .  358 

c.  69, 8.  7    .  5, 

109,  125, 577 
3  &  1  Geo.  4,  c.  1, 


60  Geo. 
8.  4 
3  Geo. 


4,  C.  0«7,  8.  A     • 

0.  55,  s.  21 

c.  126,  8.  32 

1823  4  Geo.  4,  c.  34 

0.  75,  88.  16,  28 . 

0.  94,  8.  131 

c.  96 

1824  5  Geo.  4,  c.  36,  8.  1 

c.  113,  8.  35 

1825  6  Geo.  4,  c.  16,  s.  98   . 

8.  136   . 

c.  50,  8.  34 

0.  80,  8.  115 

0.  81,  68.  25,  26 

"~^"~~~    C.  v^j  8.  *  .     . 

c.  133,  8.  4 

1826  7  Geo.  4,  c.  64,  s.  21 

88.  22, 24   . 


350 
468 
587 
600 
488 
278 
495 
429 
540 
601 
153 
554 
243 
561 
496 
496 
193 
390 
56 
351 


Ixii 


TahU  of  Statutes. 


A.D. 

1826 
1827 


7  Geo.  4,  c.  140,  B.  27 
7  &  8  Geo.  4,  c  28,  8.  10 

8.  14 


1828 


1829 
1830 

1831 


c.  29,  B.  6 . 

B.  53 

9  Geo.  4,  c.  14,  bb.  5,  10  . 

B.  6 

c.  17,  8.  2 . 

c.  81,  8.  12 

8.  27 
-^—   c.  64,  8.  35 

c.  61 

314,  373,  398 
Bched.  C.   533 

0.  83,  88.  3,  4  .  287 

10  Geo.  4,  c.  7,  sb.  2,  8  .  362 

0.  44,  8.  9    839,  n. 

llGeo.  4&1  Will.  4,c.  68, 

8.  1  576 
c.  70,  8.  8  418 


PAGB 

534 
164 
176, 
494 
602 
568 
326 

468 
600 
592 
556 
568 
225, 


1  &  2  Will  4,  c.  11 

C.  21,  8.   1    . 

c.  22,  8.  10 . 

^■^^■"  C.      «J*,     8a      O        • 

8.  40. 

o.  37  . 

c.  Izxvl.  8.  85 


1832 


402 
564 
578 
491 
557 
601 

579 
2  &  3  WilL  4,  c.  45,  8.  26    581 

8.  27  .    534, 

597 

8.  36  .    565 


c  Iv. 

c.  71 

8.  8 

0.  100 

1833      3  &  4  Will.  4,  c.  27 


8.  1 

0.  42,  6.  30 

c.  73  . 

c.  74,  8.  33 

8.  38 
0.  98,  8.  7 


188,  n. 
404,563 
468,588 

.     113 

143,  n., 
186,  411 

.    539 


1834 


4  &  5  Will.  4,  0.  10 

0.  22  . 

c.  76  . 


366 
312 

128, 
360 
550 
348 
391 
444 
178 


A.D. 

1834 
1835 


4  &  5  WilL  4,  c.  76,  8.  38  . 

8.  39. 

5  &  6  Wia  4,  c.  50,  8.  1 . 

8.  21. 


PAGB 

358 
544 
397 
536 
88.  35,46 

596 
8.  65 .  576 
8.  78188,11. 


0.  54,  8.  1  . 

c.  62  . 

0.  76,  8.  2  . 

8.  32. 

8.  57 . 

s.  66. 

8.  142 


1836 


1837 


c.  113 

6  &  7  Will.  4,  c.  37  . 

c.  96  . 

0.  103 

7  WiU.  4  &  1  Vict.  0.  26 


1838 


1  Vict,  c.  iL  8.  5 
1  &  2  Vict.  c.  110 


1839 


1840 


2  &  3  Vict.  c.  12      . 

c.  23,  88. 1,'  56 

c.  zrxiiL 

c.  37,  8.  1 

c.  47,  8.  54    . 

c.  71,  8.  40    . 

No.  25  (India)  554 

3  &  4  Vict.  c.  xxvi.  .     325 

c.  61,  8.  15    .     579 


595 
178 
547 
591 
581 
189 
152, 
153 
154 
95 
534 
444 
550 
s.  9 

535 
s.  20 

588 
8.  21 

591 
8.  24 
103 
c.  33  .     169 
c.  45,  8.  2 

85 

c.  55       355 

c.  85,  8.  4 

157,  329 

.     598 

.     202 

208, 

597 

583 

259 

152 

576 

72 

34S 

567 

557 


8.  13 

8.  14 
8.  17 


TcMe  of  Statutes. 


bdii 


A.D.  PAGB 

1840    3  &  4  Vict.  c.  65,  8.  6      .     573 

c.  86      .     146,  179 

8.  20    .     575 

c.  113    .        .     138 

1842    5  &  6  Vict.  c.  35  442,  525,  539, 

552,  556,  582,  584 

c.  39,  8.  6    182,  193 

C.  45      .       436,544 

88.  2,  13  577 
578 
536 
544 
562 
360 
506 
373 


8.  18  . 
8.  24  . 
8.  26     . 

c.  55      . 

c.  96,  8. 18    . 

c.  97      . 

c.  122,  8.  24  . 

5  Vict.  No.  17  (Victoria), 

8.   09       .  .  •  • 

1843    6  Vict.  c.  18,  8.  17  . 

8.  100  . 

6  &  7  Vict,  c  37,  88.  9, 15 


139 
591 
262 
553 
c.  68      264,  n.,  564 


0.  73,  8.  2 

8.  37 

c.  76,  8.  1 

c.  79      . 

1844  7  &  8  Vict.  c.  12.  8,  19 

c.  32      . 

8.  11  . 

c  101,  8.  2    . 

8.  60  . 
8.  75  . 

c.  112,  88. 18,  62 

c.  113,  8.  13  . 

No.  22  (British 

(jiiiana) 

1845  8  &  9  Vict  C.  10      . 

c.  18      . 


592 
534 
579 
399 
431, 
584 
535 
563 
587 
462 
444 

260 
317 

467 
556 
66 
559 
411 
594 
379 


8.  3   . 
8.  7 

s.  9   . 
88.  22,  24 

88.  49,  63 

559, 590 
8.  68  .  562 
8.  92  .  560 

88.  93,  94  227 
8.  127  .  595 


A.D.  PAGB 

1845  8  &  9  Vict.  c.  18,  s.  128  .  598 

8.  133  .  596 

c  20  32,46,  n.,  245 

8.  1  .  245 

8.  3   .  232, 

235 

88.  6,  16  227, 

562 

8.  7   .  411 

88.22,24  379 

8.  34  .  174 

8.  46  .  165, 

536,  561 

8. 68  .  255 

8.  77  .  570, 

571 

598 

598 

308, 

309 

218 

506 

194 

567 

346 

375, 

495 

c.  113,  88.  3,5 

65,  n.,  502 

c.  cbdx.  8.  104  578 

1846  9  &  10  Vict.  c.  66,  s.  1  .  587 

6.  2  , 
~^"^^   c.  yo  . 

c.  95,  s.  60  . 

s.  128  , 
s.  139  . 


8.  90 

8.  97 
8.  109 

8.  112 
c.  25   . 
c.  83  . 
c.  100,  8.  44 
c.  106  . 
c.  109,  8.  18 


369 

216 

538 

552 

253 

.  591 

.  246 

.  162 

.  253 

.  258 

552,558 

11  &  12  Vict.  c.  14  .    .  328 

c.  42  .    .  179 

8.  17  .  561 

c.  43,  8.  1  205,  562 

sr  11  .  388 

6.  25  .  164, 

444 

8.  35  .  592 


1847  lO&ll  Vict.  c.  14,  8.  13 

c.  15 

c.  17   . 

s.  43 

C.  27,  F.  74 

c.  89  . 

1848 


Ixiv 


Table  of  Statutes. 


A-.D. 

1848 
1849 


11  &  12  Vict.  c.  63,  8.  24 

c.  68,  s.  19 

12  &  13  Vict.  c.  10,8.  16 

c.  68      . 

c.  92,  s.  2 

c.  106    . 


1850 


PAGE 

.  275 
.  551 
.  600 
.  642 
16,  551 
155,  n. 
8.  66  137,  n. 
s.  112  545 
8.  113  548 
8.  130 
ss.  133-8 

228 
8.  137      141 
8.  142      450 
•13&14  Vict.  c.  21,8.  1    . 

8.  2  23,  57, 

212,  238 

8.  3   ,       57 

s.  4    .    176, 

177 

8.  5  356,  n., 

399 

8.  6   .     369 

8.  7    .      50, 

66,  68,  501 

c.  35,  8.  14  .     659 

c.  60,  8.  23  .     592 

c.  61,  8.  11  . 

8.  13  . 
8.  14. 

c.  xciv. 

■     c.  99,  8.  14  . 

c.  100,  8.  24 


1851 
1852 


396 
316 
285 
508 
65 
56, 
60 
8.  30    184, 
233,  n. 
.     541 
.      560, 562 
15&  16  Vict.  c.  57,  8.  4  .     332 

8S.  9, 10 
157,  158 

c.  76,  8.  223      313 

c.  83,  8.  25   . 

c.  85    . 

c.  137,  8.  17 

c.  cliv.  8.  27  . 

c.  civil,  s.  46 . 


14  &  16  Vict.  c.  28 
c.  36 


1853    16  &  17  Vict.  c.  xxii. 


594 
683 
695 
596 
534 
23 
587 


A.D.  PAGE 

1853  16  &  17  Vict.  c.  41  .   116,  541 

c.  51,  s.  2  .  183. 

184,  428,  442 


F.  17  . 
c.  81,  8.  20  . 
c.  97,  s.  87  . 
c.  112,  s.  25  . 


122 
538 
574 
190, 
214 
c.  113,  s.  135  128, 

129 
c.  119  .  341,  579 
c.  137,  S.66.  639 

690 


1854  17  &  18  Vict.  c.  31  . 

c.  36,  s.  7  . 


c.  82.  s.  8 

c.  102  . 

c.  104  . 

s.  2 

8.  7 

8.  172 
s.  187 
s.  189 
8.  191 
&  243 
s.  267 
8.  458 
1865  18  &  19  Vict.  c.  43,6.1  . 

c.  66,  8.  35 . 


563 
534 
649 
664 
123 
229 
234 
37,  fl. 
259 
603 
219 
273 
326 
437 
679 
600 
649 
129 
677 


c.  34  439,556,582 


c.  108, 8.  9    . 

c.  119,  8.  62, 

c.  120,8.  72.  267, 

532 

6.  105  560 

8.  141  361 

8.  260  676 

8.  129  665 

C.  122,8.  19.  561 

8.  27 .  590 

8.  72 .  676 

ss.  83, 

85   ,  593 

1866    19&20Vict.  c.  16    .         137, «. 

o.  66,  8.  24  .  410 

c.  60,  8.  5     .  557 

c.  Ixx.          .  510 

c.  72.  s.  102  450 

c.  104,  s.  14.  553 

c.  108,  s.  2   .  396 


Tahle  of  Statutes. 


Ixv 


A.D. 

1856 
1857 


19  k  20  Vict.  0.  120,  s.  14 . 

s.  16. 

20  &  21  Vict.  c.  14,8.  27  . 

c  27    . 

c.  43,  8.  2     . 

c.  60,  8.  268 

c.  88,  8.  1 

c.  85,  8.  23  . 

8.  27  . 

8.  31  . 

8.  32  . 

c.  clvii.  8. 8    . 

c.  xii.  8.  230 


1858 


1859 


1860 


21  &  22  Vict.  c.  98, 8.  12 

8.  29 
8.  34 
8.  55 

c.  106 . 

22  Vict.  c.  36,  8.  9  . 

22  &  23  Vict.  c.  21,  8.  26 

c.  36,  8.  32 

c.  61,  8.  5 

8.  35 
23^24  Vict.  c.  27,8.  6 

c.  34    . 


PACE 

216 

318 
122 
399 
281 
450 
482 
331 
207 
289 
675 
600 
599 
580 
308 
593 
84 
137 
579 
140 
374 
189 
321 
554 
410 
374 


A.D. 


PAGB 


C.   38,  8.   12    . 

c.  125  .  246,  361 
c.  127,8.28  .  586 
c.  144,8.  7  . 
c.  151  . 


1861 


24  &  25  Vict.  c.  10,8.5 

8.7 


.  540 
.  488 
.  573 
.  139, 
195,  538 


c.  53,  8.  1 
a  65,  8.  3 
c.  75,  8.  4 
c.  96    . 

8.  24 
8.  70 
8.  75 

8.  76 
s.  90 


587 
549 
225 
157 
489 
684 
639, 
589 
588 
554, 
568 
480 
568 
583 


8.  91   . 
c.  97,  8.  51    , 

8.  52 
c.  98, 88.  13-16 
27,  28,  110,  n. 
8.  20  164,  548 


1861  24  &  25  Vict.  c.  98,  s.  65  .     444 

c.  99,  s.  1     .     561 

c.  100 .        .     233 

8.  6  .562 
8.  11  .  157 
88.14,15  24 
8.  44  .  569 
8.  55  .  253 
8.  57  .  186, 
483,568 
8.  58  .  673 

c.  109,8.  21  .   99 

c.  134,8.  69  .  204 

8.  192  230, 

545 

s.  230  578 

25  Vict.  No.  1  (N.S. 

Wale8)   .    8.  13  •  579 

1862  25  &  26  Vict.  c.  20, 8.  1  .  555 

c.  35  .    .   92 

c.  68,  88.  1,4  535 

8.  6  .  492 

c.  87,  8.  6  .  583 

c.  89  .    .  229, 

432,434 
s.  4  .  331, 
556 
8.  69  .  569 
88.80,82  545 
8.  123 .  432, 
441 
8.  163.  5 
B.  199 .  637 

c.  102,8.  77  .  676 

8.  9  .  575 
8.  106 .  582 

1863  26  &  27  Vict  c.  29, 8.  7  .  13,6, 

157, 158,  184,  562 

c.  61,  8.  16  .  677 

0.  87,  8.  14  .  354 

c.  92,  8.  3  .  697 

c.  118,8.14  .  581 

1865  28  &  29  Vict.  c.  48  .    .  219 

c.  U.  8.  128   123 

c.  60  .    .  538 

c.  63  .    306,  n, 

339,  n. 
8.  1  .  457 
s.  2  448,  458 
s.  3  80,  «.  458 

e 


Ixvi 


Table  of  Statides. 


A.D. 

1865    28  &  29  Vict.  c.  63,  s.  4  . 

s.  6  . 

c  84  . 

c.  86,  8.  1  . 

o.  121,8.  3. 

c.  126,  8.  37 

c.  cxlix. 


PAGE 

485 
37 
397 
466 
599 
200 
168 

1866  29  &  30  Vict.  c.  19  .    .  159, 

341,  532,  591 

0.  37,  8.  5  .  554 

0.39,8,14.  420 

0.  114    .  341 

1867  30  &  31  Viot.  o.  3  .    .94, 

425,  447,  448 

8.109.  588 

c.  69,  8.  1  .  548 

c.  90,  8.  1  .  557 

c  102,8.  3(4)106, 

585 

C.118,  8.  6  .  585 

88.  12, 17 
581 

c.  127  .  541,  569 

c.  131,  8.  25  251, 

538,  543, 

552, 563 

8.  40  .  559 

c.  134    .540 

c.  142,  8.  11  587 


1868  31  &  32  Vict.  c.  29  .  425,  448 

c.  37, 88.  2,  3  37,n. 

c.  41,  8.  3  .  246 

c.  45  .    .642 

c.  60  .    .  397 

c.  71,  8.  3  .  203 

8.  9  .  346 

c.  72  .    .  341 

c.  89,  8.  1  .  211 

c.  cvi.    .  246 

c.  110,8.8  653,686 

c.  116  .  480,  644 

c.  119,  8.  16  238 

8.  22  256 

C.  121,  88.  1, 

15.    .  176 

8.  17  589, 

590 

c.  122,  8.  33  544 

c.  125,  8.  26 .  681 

c.  125    .  537 


A.O.  PAC3 

1868  31  Vict.  c.  36  (New  Brans- 

wick) 
8. 4   •  •  561 

1869  32  &  33  Viot  c.  19  .    .569 

c.  27,  8.  8  .  399 

c.  30  .    .601 

c.  40,  8.  1  .  288 

c.  42  .  80,  81,  lu 


c.  46  . 
o.  51,  8.  2 
o.  55,  8.  9 

c.  62,  8.  5 


223 

204 
134, 
209 
535, 
542 
350 
286 


1870 


8.  23 

c.  68,  8.  3  . 

c.  70  .   265, 487 

0.71,8.6(5) 

155», 
186,  207 
8.  15  (5)  548 
8.  17  .  449 
8.  31  .  566 
8.  39  .  572 
8.  87  .  598 
8.  90  .  561 
8.  91  .  584 
8.  92  .  601 

0.  73     .  596 

c.  83,  8.  15  .  678 

(Victoria  Lands) 

8.  98         ...    110 
33  Sl  34  Vict.  o.  14,  s.  12  (5)  37, 

435 

8.  17  .   543, 

550,558 

c  23  .        .351 

c.  29,8.  14.  435, 

544 

c.  30,  8.  1  .    181, 

590 

0.  33  .         .283 

0.35,8.2  384,551 

o.  52,  8.  3  .    680 

8.  5  302,  ft. 

813,448 

8.  7   .    550 

8.  26.    558 

0.  76,  88.  83,  84 

646  37,  M. 


Tahle  of  Statutes. 


Ixyii 


A.a  PAGE 

1870  S3  &  34  Vict.  c.  78,  s.  48  307.  n. 

c.  79,  B.  21  37,  n. 

c.  90,  8.  8  .  235 

c.  91  .    .  319 

c.  93 .    .  134 

C.97  .  136,  n.,  470 

8.3  549,590 
ss.  18,  19, 
20  251 
8.  59.  532 
sched.  548 

1871  34  Vict.  c.  4,  8.  2  .    .  591 

c.  43,  s.  29  .  262 

34  &  35  Vict.  c.  28  .  .  448 

c.  31  .  .  584 

c.  70,  8.  6  37,  n. 

c.  79  .  274, 567 

c.  91,  8.  1  .   92 

1872  35  &  36  Vict.  c.  15  .  .  311 

c.  33  .    .  136 

c.  74,  8.  2  .  253 

c.  76  .   266,  570 

c.  91  .    .  440 

"^^^  C.  v4,  8»  «5  •  Ooo, 

595 

8.  13  .  578 

8.  16  .  105, 

125,  398, 

556,  594 

s.  45 .  581 

1873  36  &  37  Vict.  c.  38,  8.  3  .  575 

c.  48, 8.  28  .  148 

c.  60  .    .  448, 

542,  550 

c.  66 .    .   28 

8.  19  575 
8.  25  534 
8.  25  (6)  331 


8.  47 
8.  49 

8.100 

c.  87,  8.  48 

C.  oo,  S.  «  • 


1874    87  &  38  Vict.  c.  15  . 

c  49,  8.  10 

c. 


546, 
564 
557 
577 
536 
599, 
600 
341 
573 


22,  269 
8.  1  .  533, 
601 


A.D.  PAGB 

1874  37  &  38  Vict.  o.  78,  8.  2  .   49 

c.  85,  8.  9  .  558 

1875  38  &  39  Vict.  c.  22,  8.  9  37,  n. 

c.  38 .    .448 

c.  40,  8.  1  .  152, 

154,155 

c.  50,8.  6  139,535 

c.  63 .   448,  458 

c.  66, 8.  47   573 

8.  91 .  674 
8.  114  553 
8.  149  593, 
600 
8.  157  233, 

693,  602 
8.  174  (1) 
73. 

106,  114 
8. 188  300,71. 
8.  193  265 
8.  204  563 
8.  211  668 
8.  243  25 
8.  257  548 
8.  276  576 
8.  308  272 
8.  343  395 

c.  63,  8.  26   602 

c.  66  .   246,  341 

c.  77  .    .   28 

8.  4  .  124 
s.  10   411 

c.  90  .  325,  665 

8.  4 .  651 

8.  10  668 

c.  91,  8.  10  280 

(N.S.  Wale8  Lands)  8.  31  182 

1876  39  &  40  Vict,  a  10  .    .  316 

c.  36  . 

88.  188, 189 

110,  n. 

88. 268,  272 

467,  n. 

8.  289  446 

8ched.  II  541 

c.  46  .    .  665 

c.  61        22 

8.  34  .   22, 

371,677 

8.  86  •  677 


Ixviii 


Tahle  of  Statidea, 


A.D.  PAGE 

1876  39  &  40  Vict.  c.  79,  s.  34  .    3 

c.  80,  s.  13  .  542 

1877  40&  41  Vict.  c.  21,  s.  4  .  667 

8.  51  37,  n. 

8.  57  541, 

567 

c.  63,  8.  68  37,  «. 

8.  72  397,  w. 

c.  64       208 

c.  66       545 

c.  cxxxv.  130, 131 

1878  41  Vict.  c.  16,  s.  13 .    .  114, 

537,  651,  696 
41  &  42  Vict,  a  26,  s.  6   652 

c.  81,  8.  4  .  668 

8.  6  .  636 

88.  8, 9  632 

8.  10.  674, 

687 

c.  32, 8.  16   592 

c.  33        698 

c.  38, 8.  11  .   69 

207 

c.  49    407, 602 

8.  70   684, 

c.  73  .   70, 424, 

430 

c.  77,  8.  13   667, 

688 

1879  42  &  43  Vict.  c.  49,  8.  45  . 

56 

c.  64,  8.  22  .  462 

1880  43  &  44  Vict.  c.  9  .    .  597 

C.42  .    .    3 

8.  1   .  538, 

585,599, 

602 

s.  4   .  575 

8.  7   .  548: 

573 

1881  44  Vict.  c.  22,  b.  3  .  181, 232 

c.  25  .       .  420 

c.  69, 8.  21    .  600 

44&45  Victc.  41     .       32.377, 

565 

c.  58,88.94,  104 

543 

c.  59,  8.  6     .     410 

c.  61     .        .    373, 

573,  605 


A.U.  FACE 

1882  45  Vict.  c.  9,  8.  4      .  37,  63,  65 

c.  25,  8.  15  .        .     391 

45  &  46  Vict.  c.  38,  8.  68  .  362, 

666 

c.  40 .  216 

c.  43  .   22,266,71., 

267,686 

c.  61  .         .344 

345,442, 
556,573 

c.  76  .    8,  22,  668 

c.  ccxzii.   .     131 

1883  46  Vict.  c.  3    .         .         .424 

46  &  47  Vict.  0.  49,  s.  3        399 

^~~^~  C.  %}m^  8.  4     .     04q, 

563,666, 

583 

8.  6  .    645, 

552 

8.  9   .     589 

8.  17 .     547 

8.  18 .     548 

8.28  (2),(3), 

541 

s.  37  .     566 

6.  40.     354 

8.  44 .     597 

8.  46 .     322 

8.  53 .     200 

8.55.     582 

8.  59     (1  h) 

137,  n., 

158,  n. 

6. 126  (10) 

105 
8.  140 

37, ». 

88.  146, 

149'.   335, 

336,  393 

396 

8.  168    450 

589,  591 

8.  169    336, 

688 

c.  67,  8.  5    .    537 

8.  32 .  583 
s.  60.  650 
8.  64 .  636 
8.  66.    686 


Table  of  Statutes. 


Ixix 


A.a 

PAGE 

A.D.                                                                                   PAGE 

1883 

46  &  47  Vict.  c.  61,  8.  7   .     550 

1888    51  &  52  Vict.  c.  43           .22 

46  Vict.     No.     17  (N.a 

8.  27      533 

Wales)       ,.        .  s.  54     456 

8.  56     556, 

1884 

47  &  48  Vict.  c.  41  .        .     110 

559 

c.  76,  8.  15,  37,  n. 

8. 65      112, 

1885 

48  &  49  Vict.  c.  3,  s.  5     .     697 

147,  n. 

c.  51   .     589,  601 

s.  93      564 

c.  62,  8.  12      561 

88.  118, 

c.  69,88.  5, 

119    306 

6,  7      485,  n. 

8.  120    148 

c.  clxv.         .  530 

8.  127 

c.  czcvL  8. 

306,  n. 

Ill          .     573 

s.  164    306 

1886 

49  Vict  c.  1  (Canada)     .  6,  n. 

0.45,8.28(1) 

0,  2  (do.)  .        .      37 

59,  n. 

49  &  50  Vict.  c.  2    .        69,  207 

c.  47,  8.  1  (2) 

c.  5    -         .558 

59,  n. 

0.  9    .        .582 

c.  51 .        .565 

ell          332,  n. 

c.  52                537 

c.  15,  8.  3  .     534 

1889    52  &  53  Vict.  c.  4,  8.  8  535,  542 

c.  22  .      569,  580 

c.  5,  8.  3    .     566 

c.  25,  8.  17     560, 

c.  7    .        .     381 

561,566 

8.  18  .     332 

c.  29,  8.  34     546 

c.  8,  8.  8  534, 571 

c.  33,  8.  11     536, 

c.  10 .         .     574 

566,  578,  582 

c.  11  .        .     560 

c.  38,  8.  9  .     580 

c.  12,  8.  7  .    545, 

c.  48,  8,  26     598 

556 

c.  52,  8.  1  .     217 

c.  14  .     568,  674 

c.  xcix.  .        526 

c.  21,  8.  36    669, 

1887 

50  &  51  Vict  c.  28  .      549,  598 

600,602 

c.  29,  8.  6  .     554 

c.  24,  8.  2    .     65, 

c.  35 .        385,  n. 

339,  389 

c.  48  .        .      58 

c.  26 .        .     448 

a  55  .        .193 

c.  29,  8.  2  .     577 

8.8.       343 

c.  30,  8.  12      533 

8.  14  (1) 

c.  32,  8.  9  .    563, 

535 

592,  60O 

8.  18      544 

a  37, 8,  11      148 

s.  38      603 

c.  40,  8.  17    677, 

c.  62,  8,  1  (2)     58 

589 

1888 

51  Sc  52  Vict.  c.  8,  8.  4     .     558 

c.  42,  8.  15      332 

K.  8    .     534 

c.  44,  8.  15     350 

c.  25, 8.  53  37,  n. 

8.  17    580, 

c.  XXV.        .     162 

693 

c.  41,  8.  11  (1) 

c.  45,  8.  1  .     561, 

588 

557,580 

8.  35     236 

c.  48,  8.  18      581 

8.  75      29, 

0.  49         .      593 

187 

c.62,8.  7  533,635 

Ixx 


Tahle  of  Statutes. 


A.D.  PAGE 

1889  62  &  63  Vict,  c,  62  .  566,  689 

c.  67,  8.  6  309,  n. 

8*  o  •  041) 

661,  671, 

674  679, 

692 

s.  9  .  360, 

424  448 

636 

c.  69,  8.  8  .  321 

8.  17  (6) 
437,  n. 

c.  62,  8.  4  .  634, 

KAA 

c.  63   .  3,  56, 

65,  66 
8.  1  .  176 
8.  2  (1)  176 
494 
(2)  176, 
493,  n. 
8.  3  .  177 
666 
8.  4  .  178 
644 
8.  6  .  178, 
8.  6  .  544 
8.  7  .  37,  //. 
591 
8.  8  .  173, 
238 
8.  9  50,  66, 
67,68, 
601,  602 
8.  10  .  387 
8.  11 .  369, 
399 
8.  12(1)538 

(2)  699 

(3)  689 

(4)  632 
(6)  682 


A.D. 

1889 


(6)  653 

(7)  563 

(8)  636 

(9)  667 

(10)  639 

(11)  581 

(12)  640, 

603 


PACE 

52  &  53  Vict,  c  63,  8.  12  540, 

(13)  603 

(14)  539 

(15)  563 

(16)  685 

(17)  672 

(18)  635 

(19)  535 

(20)  542 
8.  13  .  32, 

444 
(2)  545 
(4)  645 
(6)  534 

(6)  615 

(7)  615 

(8)  616 

(9)  615 

(10)  615 

(11)  595 

(12)  579 

(13)  58, 
579 

(14)  545, 

585 

s.  14.  588 

8.  15  178,  672 

8.  16  (1)  658 

(2)  178 

(3)  558 

(4)  179. 
444 

8.  18  (1) 

537 

(2)  537 

(3)  540 

(4)  537 

(6)  568 

(7)  540 
8.  19  178 
8.  20  .  178 
8.  21  .  178 
8.  22  .  177 
8.  23  .  444 
8.  24  .  609 
8.  28.  566, 

571,  591 

8.  29 .  401 

».  30  87,«., 

401 


Table  of  Statutes. 


Ixxi 


A.D.  PAGE 

1889    52  &  63  Vict.  c.  63,  s.  31 

171,  »., 

282,  n. 

290,  303, 

312 

s.  32     303, 

315 

s.  33  .  232, 

349,  250, 

493 

8.  34 .  177, 

181 

8.35(1) 

66,67 

58,65 

(2)  53 

(3)  333 
8.  36  (1) 

177" 

(2)365 

s.  37  .  303, 

366 

8.  38 .    147 

242,  334, 

335,  339, 71., 

392 

8.  39  .  175, 

303,  349 


A.D.  PAGB 

1889  52  &  53  Vict.  c.  63, 8.  40  .    175 

8.  41   .     57, 
238,  369 

o.  66,  8.  11 .  148, 

566 

c.  69  .    535,  572 

8.  7  .    683, 
584 

c.  72,  8. 16 .    566, 

574, 

c.  76,  8.  4  .    566, 

568 
8.  8   .    596 

1890  53  &  54  Viot.  c.  39  69,  442 

c.  46,  8.  23  .    580 

c  67,  8.  29  .      58 

c.  70,  88.  38,  98 

66,  n. 
8.  53  .    665 

1891  54  &  65  Vict  c.  3,  8.  5     .     577 

c.  8, 8.  12  (3)    68, 

69,  n. 

c.  21    .        .446 

C  39,  8. 119  .  407 

c.  42,  8.  20  .   580 

a  56   .         53,  n. 

c.  69    .        .446 

(Victoria  Inter- 
pretation) 176,  n. 


PEELIMINAEY. 


CHAPTEE  I. 


INTRODUCTORY. 


1.  Objects  of  work 

8.  Distinction  between  rules 
of  law  and  of  construc- 
tion  

3.  Do.  between  interpretation 

andcasnistry  . 

4.  Method  adopted  to  index 

rules  and  avoid  theory    . 

5.  Importance  of  subject  due 

(1)  to  necessity  of  know- 
ing the  rules         ,        • 

(2)  to  difference  of  rules 
for  construction  of 
British   statutes  from 


Pi.OI 

1 


PAOS 


those  relating  to  other 
instruments . 

(a)  Scottish  Acts 

(b)  Colonial  Acts     . 

(c)  Contracts    , 

(d)  Wills  . 

6.  Text-books  on  the  subject . 

7.  Classification  of  cases  upon 

statutes    .        .        •        . 

8.  Strict  and  liberal  construc- 

tion •        •        «        •        • 

9.  Extent  and  effect  of  judi- 

cial authority  to  interpret 
statutes   ,        .        .        .14 


5 
6 
6 
7 
9 
10 

11 

13 


1.  The  object  of  this  treatise  is,  in  the  first  place,  to  set  Objects  of 
forth  in  a  methodical  way  the  legal  rules  now  in  force  (a)  ^^^ 
for  the  interpretation  of  British  statutes,  and  also,  having 
ascertained  how  statutes  are  to  be  interpreted,  to  explain 
their  effect  and  operation.  The  word  "  methodical ''  is 
used  advisedly,  because  the  two  most  common  character- 
istics of  treatises  on  legal  subjects  are  (as  it  has  been 


(a)  Rules  for  the  construction  of  statutes  formerly  adopted,  but  now 
rejected  or  forgotten,  are  not  fully  dealt  with.  Such  rules  are  alluded  to 
op  and  down  the  reports ;  for  inBtanoe,  in  Miller  ▼.  Salomons  (1852),  7  Ex.475, 
at  p.  559,  Pollock,  C.B.,  says  as  to  a  comment  of  Lord  Coke  upon  13  Edw.  1, 
It  4  {Circumgpeete  agcUis),  "  I  do  not  believe  such  a  couBtruction  of  a 
itttute  would  be  tolerated  in  modem  times.''  See  also  Entiek  ▼.  Cairrington 
(1765),  19  St.  Tr.  1060;  Wilberforce,  Construction  of  Statutes,  217. 

A 


2  Introductory, 

frequently  pointed  out  by  critics)  an  absence  of  method, 
and  a  perfunctory  citation  of  an  undigested  mass  of  refer- 
ences, with  little  or  no  regard  to  the  principles  enun- 
ciated in  the  cases  referred  to,  with  "  an  abundance  of  that 
index  lore  which  turns  no  student  pale."(*)  The  author 
of  this  treatise  has  endeavoured  to  bear  in  mind,  while 
writing  the  following  pages,  that  "  the  pressing  need  of 
our  own  time  is  to  get  the  law  consolidated  and  set  in 
order,  and  that  accuracy  must  come  for  the  present 
before  elegance,  and  even  before  popularity  ;  '\c)  and  he 
has  made  it  a  rule  {d)  never  to  refer  to  a  case  without 
either  quoting  a  dictum  from  it,  or  stating  shortly  the 
point  decided.  This  treatise  professes  to  be,  not  a  digest  of 
all  the  cases  in  the  books  in  which  dicta  are  to  be  found 
on  the  subject  cited,  but  a  selection  from  those  which 
may  be  considered  the  leading  cases  on  the  points  dis- 
cussed, or  which  contain  judicial  dicta  of  the  greatest 
weight  and  pertinence,  and  it  has  been  deemed  better  to 
seek  authority  at  its  source  in  actual  decisions  in 
deference  to  judicial  opinion,  for,  as'  was  said  by  Lord 
Hatherley  in  Oamett  v.  Bradley  (1878),  3  App.  Cas.  950  : 
**  Instead  of  taking  the  law  as  stated  by  a  text-writer  as 
to  repeal  by  implication,"  a  judge  prefers  "taking  the 
law' as  it  is  laid  down  in  a  well-knoWn  case,  which  gave 
rise  to  a  considerable  amount  of  discussion." 
Difltinction  2.  Mr.  Elphinstone  has  pointed  out((;)  with  reference 

of  law  and*  ^*   ^^  deeds  the  distinction  between  rules  of  law  and  rules  of 
rules  of  construction.      The  former  exist  independently  of    the 

constmctioii.  •■■  •' 

circumstances  of  the  parties  to  a  deed,  and  are  inflexible 
and  paramount  to  the  intention  expressed  in  the  deed. 


(6)  Per  Bacon,  V.C,  in  London  Financial  Assoeudion  v.  Kelk  (1884), 
26  Ch.  D.  1 07. 

(c)  Saturday  Review,  26  May  1879,  p.  646  ;  and  see  per  Sir  H.  Thring, 
"  Simplification  of  the  Law,"  Quarterly  lieview,  Jan.  1874. 

id)  This  rule  is  not  observed  in  the  chapter  on  the  Retrospective  Efieot 
of  Statutes,  Part  II.  ch.  v.  The  decisions  on  this  branch  of  the  subject  tarn 
so  much  UDon  the  wording  of  the  particular  statute  under  considi^ration,  that 
it  appearea  desirable  to  append  a  list  of  cases,  any  of  which  might  possibly 
be  in  point  when  the  question  arisies  upon  some  future  occasion. 

(«)  On  InterprBtation  of  Deeds,  Pref.  p.  5  ;  see  Conveyancing  (Srd  ed.), 
r.  29,  and  see  1  Law  Quarterly  Review,  466. 


Rules  of  Law  and  of  Construction  Distinguished. 

They  cannot  be  said  to  control  the  construction  of  a 
statute,  inasmuch  as  a  British  statute  is  itself  part  of  the 
supreme  law  of  the  land  and  overrides  any  pre-existing 
rules  with  which  it  is  inconsistent.  A  rule  of  construc- 
tion, whether  of  will,  deed,  or  statute,  is  not  inflexible,  and 
with  reference  to  a  statute  must  always  be  cast  in  the 
following  form  : 

"  If  a  given  proposition  or  phrase  A  may  mean  B,  C, 
or  D,  it  must  be  taken  to  mean  B  when  occurring  in  an 
Act  relating  to  a  particular  subject,  unless  the  context 
(or  the  circumstances  under  which  the  Act  was  passed  so 
far  as  they  may  be  proved  or  judicially  noticed)  exclude 
that  meaning." 

In  recent  legislation  this  description  of  a  rule  of  con- 
struction is  sutetantially  recognised  both  by  the  form  in 
which  interpretation  clauses  are  usually  drafted  and  by 
the  Interpretation  Act,  1889,  which,  though  mainly  in- 62  4  63  Vict 
tended  as  an  aid  to  the  draftsmen  of  future  Acts  and  to  ^'  ^' 
the  expurgation  and  revision  of  the  statute  book,  has 
given  statutory  authority  to  a  series  of  rules  of  con- 
struction, not  as  being  inflexible  rules  of  law,  but  as 
presumptively  applicable  ''  unless  a  contrary  intention 
appears." 

3.  There  is  a  distinction  sometimes  forgotten  between  Distinction 
the  judicial  construction  of  statutes  and  mere  casuistry  intJ^rotation 
or  metaphysics.     In  some  recent  decisions  the   Courts  *"^  **®^'^* 
have  been   tempted  to  discuss  the  limits  of  free   will 
in  deciding  what  voluntary  meant  in  a  revenue  Act,(/) 
and  in   construing  the    Roman    maxim    volenti  nan  fiJt 
injuria  as  applied  to  the  Employers'  Liability  Act,  188  0.(^) 

Foreknowledge  and  the  foundations  of  rational  belief 
came  in  question  in  Penny  v.  Hanson  (1887),(A)  18 
Q.  B.  D.  478,  where  the  Court  had  to  decide  whether  an 
astrologer  could  sanely  or  honestly  believe  in  bis  power 
to  tell  fortunes. 

(/)  Be  New  University  Club  (1887),  18  Q.  B.  D.  720. 
(^)   Hmith  V,  Baker  (1891),  App.  Cas.  325.    The  workman  exposes  him- 
idr  to  risk  ^cuir  ddKovn  ye  Bvfu}, 
(h)  S^  3  Law  Qoarterly  Review,  359. 
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And  in  Beg,  v.  ClarenceQc)  and  Beg.  v.  Dee  (J)  the 
grammar  of  assent  on  the  part  of  married  women  to 
sexual  intercourse  has  been  somewhat  casuistically  dis- 
cussed by  the  many  judges  before  whom  those  cases  were 
heard. 
This  treatise         4,  "  There  are  two  very  clear  divisions  into   which 

not  theoretical,  ,  -ii  ij*»ji  i«i.^i  i.-r 

but  mere  index  law  booKs  may  be  divided — ^namely,  into  those   wmch 
of  rules.  |. j^g^|.  q£  ^jjg  theory  of  a  certain  subject,  and  those  which 

contain  the  actual  positive  rules  in  force,"  deduced  from 
statutes  and  case  law.     The  present  treatise  professes  to 
come  under  the  second  category,  being  designed  for  the 
use  of  those  readers,  be  they  students  or  practitioners, 
who  wish  to  know  the  rules  by  which  statutes  are  in- 
terpreted, and   the  effect  which  statutes  produce  upon 
persons  and  things  in  general.     "  The  proper  mode   of 
writing  a  law  book  of  this  kind,"  it  has  been  also  said, 
"  is  undoubtedly  to  place  the  subject-matter  in  a  series  of 
distinct  propositions,  then,  if  each  of  these  propositions 
be  clearly  understood,  they  can  be  applied   to  various 
different  sets  of  facts,  and  form  a  well-defined  basis  for 
legal  arguments."(m)     This  is  what  has  been  aimed  at  in 
>^   ^  the  following  pages,  and  this  work  claims  to  be  nothing 
I  more  than  an  index,  by  means  of  which  persons  may  be 
enabled  readily  to  get  at  the  information  or  dictum  they 
require. 
Importance  of        5.  The  importance  of  collecting  together  and  succinctly 
(1)  to^neclTs-     stating  the  "  legal  rules  for  the  interpretation  of  British 
?ig  the^ruirs"    statutes,"(7i)  arises  in  the  first  place  from  the  fact  that  as 
Sir  William  Scott  said  in  The  CJmrlotta  (1814),  1  Dods. 
Adm.  392,  "the  subjects  of  this   country  are  bound  to 

{h)  (1888)  22  Q.  B.  D.  23.      Casuistrj  has  also  been  applied   to  tbe 
common  law  of  larceny  in  Reg,  v.  Ashwdl  (1885),  16  Q.  B.  D.  190,  and  ot  \ 
libel  in  lUg,  v.  Adams  (1888),  22  Q.  B.  D.  76.  I 

(t)  (1884)  14  L.  R.  Ir.  468,  16  Cox  Or.  Caa.  579. 

Im)  SMctator,  Sept.  23, 1876,  p.  1191. 

(n)  **  Our  province,"  said  Lord  Westbury,  in  Williams  y.  Bishop  of  Salis- 
bury (1863),  2  Moore  P.  C.  N.  S.  376, 424,  '*  is  to  ascertain  the  true  oonstnic 
tiou  of  those  articles  of  religion  according  to  the  legal  rules/or  the  interprda- 
Hon  of  statutes.**  A  similar  phrase  was  adopted  by  tjOTd  Blat^bum  in 
Qairdfurv,  Lucas  (1878),  L.  R.  3  App.  Cas.  603  :  *'we  must  construe 
the  Act,*'  said  he,  "  accoitling  to  the  leiral  rules  of  construction.'*  And  in 
Fletcher  v.  Hudson  (1880),  5  £z.  D.  293.  Brett,  L.J.,  said, ''  We  must  constnie 
Acts  of  Parliament  according  to  the  well-recognised  rules  of  oonstmction.'* 
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construe  rightly  the  statute  law  of  the  land ;  to  aver  in  a 
court  of  justice  that  they  have  mistaken  the  law  is  a 
plea  no  Court  is  at  liberty  to  receive."(<^) 

Another  reason  why  it  is  of  importance  to  know  these 
mles  is,  that  while  all  British  statutes  *^  must/'  as  Bram- 
well,  B.,  said  in  Att-Gen.  v.  SUlem  (1863),  2  H.  &  C,  537, 
**be  construed  on  the  same  principles,"  whether  the  ob- 
jects of  the  statute  be  (like  the  Foreign  Enlistment 
Act,  59  Geo.  3,  c.  69)  of  the  utmost  national  importance, 
or  whether  the  Act  be  merely  an  Act  "  regulating  the 
merest  points  of  practice  or  some  such  trifling  matter," 
those  principles  are  not  wholly  the  same  as  those  which 
govern  the  construction  either  of  Scotch  or  colonial 
statutes,  or  of  other  written  instruments,  such  as  wills, 
deeds,  or  parol  agreements. 

It  may  be  said  that  the  rules  for  the  construction  of  all 
written  instruments,  whether  of  a  public  or  private  charac- 
ter, are  almost,  if  not  entirely,  the  same.  Sir  George  " 
Jessel  {p)  and  Lord  Justice  Bowen  (q)  have  both  expressed 
this  view  ;  but  while  it  is  valuable  to  correct  any  tendency 
to  set  up  narrow  distinctions,  documents  expressing  the 
will  of  a  Sovereign  Legislature,  and  the  result  of  political 
strife  and  compromises,  can  never  be  regarded  in  quite 
the  same  light  as  private  documents,  however  solemnly 
prepared  and  authenticated. 

No  doubt,  there   are  certain  general  principles,  "  on  (2)  To  differ- 
which,"  as  Lord  Blackburn  said  in  Biver  Wear  Commis-  for  construo- 
simtrsY.  Adamson  (1877),  L.  R.  2  App.  Gas.  763,(r)  "  the  ^^^^Iff^^ 

(o)  In  Cooper  v.  Phibb$  (1867),  L.  R.  2  H.  L.  170,  Lord  Weetburj  said, 
*'  In  the  maxim,  Jgnorantia  juris  fiaud  exciucUt  the  word  jus  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country.  But  when  the 
word  jus  is  nsed  in  the  sense  of  denoting  a  private  right,  that  maxim  has  no 
application.  Private  right  of  owner  may  be  the  result  of  matter  of  law,  but 
if  parties  contract  under  a  mutual  mistake  as  to  their  respective  rights,  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded  upon  a  common  mis- 
take." Similarly,  in  J^eadv, Morgan  (1864),11  fl.L.  C.688,  at  p. 602,  Lord 
Westbury  obwrved  that  this  maxim  will  not  be  carried  so  far  as  to  expect  every 
person  to  know  the  rules  of  equity  on  a  subject,  for  instance,  like  that  of  election. 
*•  This  Court  has  power,'*  said  Turner,  L.J.,  in  SUme  v.  Godfrey  (1854),  6  Dc 
G.M.  &  G.  76,  at  p.  90, ''to  relieve  against  mistakes  in  law  as  well  as  against 
mistakes  in  fact."    On  this  subject  see  Pollock  on  Contracts  (5th  ed.),  p.  419. 

(p)  Pari.  Kep.  1875,  No.  208,  p.  88. 

(g)  In  CwiU  v.  Stovin  (1889),  23  Q.  B.  D.  513. 

(r)  See  also  Caledonian  By,  v.  North  British  By.  (1881),  L.  B.  6  App.  Cas. 
26. 
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those  relating  courts  of  law  act  in  constnuBg  instraments  in  writing,  and 
Bcotoh^Acts  OT  A  statute  is  an  instrument  in  writing.   In  all  cases  the  object 

***Ub°*™*^  ^^  ^^  ^  ®^®  ^^** ^ ^^®  intention  expressed  by  the  words  used. 
Buty  from  the  imperfection  of  language,  it  is  impossible  to 
know  what  that  intention  is  without  inquiring  further,  and 
seeing  what  the  circumstances  were  with  reference  to  which 
the  words  were  used,  and  what  was  the  object  appearing 
from  those  circumstances  which  the  person  using  them  had 
in  view."  But  at  the  same  time  we  find  that  with  regard 
to  each  particular  kind  of  written  instrument  there  are 
certain  special  rules  which  govern  their  construction. 

Scottish  Acts.  The  statute  law  of  Scotland  prior  to  the  Union  is  not 
construed  in  precisely  the  same  way  as  that  of  England. 
"  The  law  of  Scotland,"  said  Lord  Eldon,  in  JohnstoTiR  v. 
Stott  (1802),  4  Paton  (Sc.  App.)  274,  at  p.  285,  "admits  of 
more  departure  from  the  letter  of  its  statutes  than  we  have 
any  idea  of  in  this  country.  We  have  seen  that  the  Courts 
of  that  country  superadded  provisions  to  their  statutes, 
and  they  also  do  not  scruple  to  enforce  their  statutes  at 
times  as  gently  as  the  statutes  admit  of  being  inter- 
preted. We  see  here,  too,  that  a  Scotch  statute  may  be 
lost  by  desuetude." 

Colonial  Acts.  With  regard  to  colonial  Act«,(s)  we  find  that  in  H.M's 
Procuretiry,Brun€au(lS66),Jj.Ii.  1  C.  P.  181,191,  where 
the  question  to  be  decided  was  as  to  the  meaning  of  a 
certain  word  in  the  Civil  Code  of  the  Mauritius,  the  Judi- 
cial Committee  had  in  the  first  place  ''  to  ascertain  the 
general  principles  by  which  the  [French]  Courts  are 
governed  in  the  construction  of  the  Code ; "  and,  having 
ascertained  these  principles,  they  then  had  to  apply  them 
in  interpreting  the  particular  word  in  dispute.  But  where 
the  law  of  the  Colony  is  based  on  the  common  or  statute 
I  law  of  England,  no  reason  exists  for  any  exceptional  rule. 
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(«)  Bat  in  Trimble  v.  Bill  (1880),  L.  R.  5  App.  Cas.  344,  the  Jadicial  Com- 
mittee held  that  in  colonies  where  an  enactment  has  been  passed  which  is  simi- 
lar to  an  English  enactment,  if  the  English  enactment  has  been  jadiciallj 
interpreted  bj  an  English  court  of  law,  the  colonial  courts  should  govern 
themselves  by  that  English  jadicial  interpretation,  when  called  apon  to 
constrae  the  colonial  enactment.  With  regard  to  the  interpretation  of 
Canadian  Acts,  see  the  Interpretation  Act,  49  Vict.  c.  1  (1  Beviaed 
Statutes  of  Canada,  p.  1). 
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Again,  in  the  construction  of  a  contract,  there  cannot  (Mniracts 
be  said  to  be  any  rules  of  law  applicable,  but  "the 
governing  principle  is  to  ascertain  the  intention  of  the 
parties  to  the  contract  through  the  wor^  they  have 
iised,"(^)  which  words  "  are  to  be  taken  in  the  sense 
which  the  common  usage  of  mankind  has  applied  to 
them  in  reference  to  the  context  in  which  they  are 
found."(^)  It  is  seldom,  in  construing  "  mercantile  con- 
tracts, that  any  technical  or  artificial  rule  of  law  can  be 
brought  to  bear  on  their  construction ;  the  question  really 
is  the  meaning  of  the  language,"(^)  and  "  the  grammatical 
meaning  is,  as  in  other  cases,  the  meaning  to  be  adopted, 
unless  there  be  reason  to  the  contrary."(y) 

The  main  rules  of  construction  applicable  to  contracts 
are  well  laid  down  by  Mr.  Elphinstone  (Conveyancing, 
3rd  ed.  p.  29  ;  and  1  L.  Q.  R.  466)  with  reference  to 
deeds: — 

First,  "  When  the  words  used  in  an  instrument 
are  in  their  primaiy  meanings  unambiguous,  and  when 
such  meanings  are  not  excluded  by  the  context,  and 
are  sensible  with  respect  to  the  drcumstances  of  the 
parties  to  tlie  instncment  at  the  time  of  execution^ 
such  primary  meanings  must  be  taken  to  be  those 
in  which  the  parties  used  the  words."  This,  with 
the  modifications  already  indicated,  is  applicable  to 
statutes. 

Second.  "  Extrinsic  evidence  is  admissible  for  the 
purpose  of  determining  the  primary  meanings  of 
the  words  employed,  and  for  no  other  purpose  what- 
ever." 

Third,  "  Where  the  primary  meaning  of  a  word 
is  excluded  by  the  context,  we  must  affix  to  that 
word  such  of  the  meanings  as  it  may  properly  bear, 
as  will  enable  us  to  collect  uniform  and  consistent 
intentions  from  the  whole  instrument." 

(0  In  M'Ccmnel  y.  Murphy  (1873),  L.  R.  6  P.  C.  203,  218. 
(u)  In  Lord  y.  Commisnaners  of  Sydney  (lS5S)t  12  Moore  P.  C.  497. 
(x)  MQmnel  v.  Murphy  (18n),  L.  R.  5  P.  C.  at  p.  219. 
(y)  Per  Jessel,  M.R.,  in  JSouthweU  v.  Bowditeh  (1876),  1  C.  P.  D.  374,  at 
^376. 
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"  In  these  rules,  by  primary,  sometimes  called  literal, 
meaning  is  intended,  not  necessarily  the  primary 
etymological  (i.e.,  literary  or  dictionary)  meaning,  but 
either — 

"  (1)  The  meaning  usually  afl&xed  to  the  words  at 
the  time  of  execution  by  persons  of  the  class  to 
which  the  parties  to  the  instrument  belonged  ;  or, 

"  (2)  The  meaning  in  which  the  words  must  hare 
been  used  by  the  parties,  having  regard  to  the  cir- 
cumstances at  the  time  of  execution  ;  or, 

"  (3)  The  meaning  which  it  can  be  conclusively 

shown  that  the  parties  were  in  the  habit  of  affixing 

to  them. 

''  It  follows  that  the  primary  meaning  of  a  technical 

word  in  an  instrument  relating  to  the  art  or  science  to 

which  it  belongs  is  its  technical  meaning.     Thus,  in  a 

legal  document,  wherever  a  word  occurs  which  in  law 

bears  a  technical  meaning,  that  technical  meaning,  and 

not  the  popular  meaning,  if  any,  is  the  primary  meaning 

for  the  purpose." 

Decisions  upon  the  construction  of  deeds  and  contracts 
are  not  further  referred  to  this  work,  because  they  are 
rarely  of  any  assistance  in  construing  an  Act,  save  so 
far  as  they  evidence  contemporary  exposition  or  the 
practice  of  conveyancers  as  interpreting  a  statute  long  in 
force.  The  difficulty  of  applying  such  cases  is,  that  the 
deeds  may  be  drafted  to  evade  the  Act,  or  with  intentions 
quite  irrespective  of  the  Act  in  question. 

In  Reid  v.  Beid  (1886),  31  Ch.  D.  405,  the  Court 
rejected  as  useless  for  the  construction  of  the  Married 
Women's  Property  Act,  1882,  decisions  as  to  the  meaning 
of  covenants  {z)  in  marriage  settlements,  on  the  ground 
(p.  406)  that  such  cases  must  be  approached  with  the  pre- 
sumption that  they  were  intended  to  exclude  the  husband 
from  acquiring  property  if  his  wife  should  fall  into  pos- 
session during  coverture  ;  whereas,  in  dealing  with  the  Act, 
no  such  presumption  arose.    And  in  Midland  Railway  Co, 


{z)  See  per  Fry,  L.J.,  at  p.  410. 
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V.  Bobinson  (1889),  15  App.  Cas.,  in  construing  with  the 
word  "  mines  "  in  the  Lands  Clauses  Act,  Lord  Herschell 
said  (p.  27): — "In  dealing  with  this  case,  it  must  be 
remembered  that  all  that  your  lordships  have  to  do  is 
to  interpret  the  words  of  the  enactment,  and  not  to  lay 
down,  even  if  it  were  possible,  any  general  rule  as  to  the 
interpretation  of  the  word  *  mines/  I  doubt  whether  much 
assistance  is  to  be  obtained  from  cases  in  which  a  con- 
struction has  been  put  upon  that  word  in  instruments 
embodying  merely  agreements  between  the  parties  to  them, 
unaffected  by  any  statutory  enactment  In  such  agree- 
ments, in  the  absence  of  a  distinct  indication  of  the  con- 
trary intention,  it  is  always  to  be  assumed  that  the 
reserved  mines  are  only  to  be  worked  in  such  a  manner 
as  is  consistent  with  the  surface  remaining  undisturbed." 

With  regard  to  the  construction  of  wills,  although  the  wma. 
roles  as  to  the  interpretation  of  statutes  and  of  wills  are, 
to  a  certain  extent,  analogous,  and  although  some  judges 
have  stated  that,  in  their  opinion,  "  a  will,  especially  one 
of  personal  property,  ought  to  be  construed  according  to 
the  rules  of  construction  applicable  to  all  documents  and 
not  according  to  artificial  rules,"(a)  there  are  to  be  ob- 
served "  many  and  striking  discrepancies,  such,  for  instance, 
as  the  rules  which  govern  the  evidence  to  be  admitted  in 
explaining  ambiguities  in  wills,  the  arbitrary  principles 
which  have  been  adopted  for  their  construction,  and  the 
vague  discretion  exercised  by  the  Courts  under  the  name 
of  the  doctrine  of  cy-pri8."(b) 

Decisions  on   the  construction  of  wills  are  of  little    '" 
or  no  value  in  interpreting  statutes.     They  are  far  too  ' 
numerous  in  the  law  reports,  and  the  rules  of  construc- 
tion laid  down  almost  deserve  the  description  of   Lord 

(a)  Blackburn,  J.,  in  Grant  v.  Grant  (1870),  L.  R.  6  C.  P.  728,  ap- 
profed  his  statement  in  Blackburn's  Contract  of  Sale,  p.  49,  "  A  will  is 
the  language  of  the  tentator,  soliloquising,  if  one  may  use  the  phrAse,  and  the 
Coort,  in  construing  his  language,  may  properly  take  into  account  all  he 
knew  at  the  time,  in  order  to  see  in  what  sense  the  words  were  used.''  And 
mBidduIj^  T.  Xee«(1858),  E.  B.  &  £.  289.  at  p.  317,  Martin,  B.,  cited  with 
fpproval  the  rule  for  the  construction  of  wills  enunciated  by  liord  Kingsdown 
ia  Towns  t.  IVentw&rth  (1858),  11  Moore  P.  C.  526,  at  p.  543  ;  see  also  Be 
Median's  TruaU  (1836),  L  R.  28  Ch.  D.  625,  Brett,  M.B. 

[h]  Sedgwick's  Statutory  Law  (2nd  ed.),  p.  223. 
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Halsbur7,(c)  "  as  a  mode  of  arguing  in  a  vicious  circle/* 
But  "  such  dicta  are  uttered  under  the  extreme  provoca- 
tion of  having  irrelevant  cases  cited,  and  must  not  be  too 
curiously  scanned.  What  they  really  mean  is,  that  pre- 
sumptions of  meaning  are  not  to  be  pressed  too  far.  A 
rigid  rule  of  construction  is  a  contradiction  in  terms, 
tf  it  does  not  yield  to  an  evident  contrary  intention  it  is 
a  rule  of  law  and  not  of  construction,  as  Mr.  Yaughan 
Hawkins  pointed  out  many  years  ago."(^ 
Text-books  6.  Although  it  is  a  matter  of  every-day  importance 

on  the  subject  ^^^^   ^j^^   ^^^   ^^AcIl   regulate    the    interpretation    of 

statutes  should  be  as  widely  known  as  possible,  it  is  not 
always  so  easy  to  ascertain  what  those  rules  are.  It 
(1)  English,  seems  strange  that,  considering  the  multiplicity  of  law 
books,  until  very  recent  years,  little  has  been  written  on 
this  particular  subject  Sir  John  Comyns,  Viner,  and 
Matthew  Bacon,  in  their  well-known  digests  of  the  laws 
of  England,  have  collected  together  (Com.  Dig.  tit 
Parliament,  R,  and  Bacon's  Abr.  tit  Statute)  the  principal 
rules  on  the  subject  which  are  to  be  found  in  Lord  Coke's 
Institutes  and,  in  the  older  reports,  more  especially  Plow- 
den's.  But  neither  these  collections  of  rules  nor  the 
treatise  which  is  most  generally  recognised  as  the  best 
authority  on  the  subject,  Dwarris  on  Statutes,  can  be  said 
to  have  dealt  completely  with  the  subject,  and  this  last- 
mentioned  treatise  has  not  been  re-edited  for  more  than 
thirty  years. 

Since  this  work  was  begun,  two  English  law-books  of 
high  merit  on  the  Interpretation  of  Statutes  have  been 
published  by  Sir  P.  B.  Maxwell  and  Master  Wilberforce, 
and  while  this  edition  was  in  progress,  the  valuable 
Judicial  Dictionary  of  Mr.  Stroud  came  ouc,  which  contains 
many  judicial  interpretations  of  statutory  terms.  It  is 
not  primarily  concerned  i^ith  statutes,  but  is  a  valuable 
epitome  of  decided  cases. 

Besides  these  special  works  it  is  now  usual  in  the 
indices  to  the  various  series  of  law  reports   to  include 

(c)  Leader  v.  Duffy  (1888),  13  App.  Cap.  301. 
{d)  Sir  F.  Polloclc,  4  Law  Quarterly,  488. 
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under  the  head  Words  all  judicial  definitions  of  legal 
tenns.  Thus,  by  the  industry  of  many  workers,  are  being 
laid  the  foundations  of  a  lexicon  to  the  statute  law  of 
this  country. 

The  interpretation  of  statutes  has  been  ably  treated  in  (2)  American. 
America  by  the  late  Mr.  Tlieodore  Sedgwick.  The  object 
of  his  treatise  (e)  is,  he  tells  us,(/)  "  to  explain  the  technical 
terminology  that  belongs  to  constitutional  and  statute  law, 
to  give  their  classification,  describe  their  incidents,  and 
finally  to  define  the  mode  of  their  application ;  to  declare 
the  rules  of  interpretation  by  which  they  are,  in  cases  of 
doubt,  to  be  expounded  and  to  illustrate  these  rules  by  the 
light  of  adjudged  cases/'  This  treatise  has  been  of  the 
greatest  assistance  to  the  present  writer,  and  he  has  not 
scrupled  to  quote  from  it  freely;  for,  as  Mr.  Sedgwick 
points  out,(^)  **  the  rules  governing  the  application  of 
statutes  may,  as  a  general  proposition,  be  considered  the 
same  in  both  countries."(A)  But  at  the  same  time,  as 
Mr.  Sedgwick  also  reminds  his  readers,  **  the  head  of  con- 
stitational  law  is  wholly  peculiar  to  American  jurispru- 
dence "  (as  our  Legislature  is,  as  we  shall  presently  see, 
unfettered  by  any  conditions  as  to  the  laws  it  makes), 
consequently  this  subject  may  be  discussed  in  England 
from  a  somewhat  simpler  point  of  view.(^) 

7.  **  It  seldom  happens,"  said  the  Court  in  the  case  of  Classification 
Scott  V.  Legg (1876),  L.  R  2  Ex.  D.  42,  "  that  the  framer  of  statSter^"'' 
an  Act  of  Parliament  has  in  contemplation  aU  the  cases  that 
are  likely  to  arise  under  it,  therefore  the  language  used 

(«)  A  Treatise  on  the  Bules  which  Govern  the  Interpretation  and  Con- 
Ktradion  of  Statutory  and  Constitutional  Law  (2nd  ed.),  by  John  Norton 
Pameroy,  LL.D.  Baker,  Voorhis  &  Co.,  Publishers,  66  Nassau  Street,  New 
York.    1S74. 

(/)  Pp.  17, 19  ;  and  see  p.  20. 

ig)  P.  19.  See  also  pj^.  173-186,  where  the  power  of  the  judges  to  con- 
strue and  interpret  laws  is  elaborately  discussed. 

{k)  In  United  SUUes  t.  McRae  (1867),  dTCh.  App.  79,  at  p.  86,  Lord  Chehns- 
fim  said,  as  to  an  Act  of  Congress,  the  meaning  of  which  was  being  discussed, 
"It  is  not  suggested  that  there  are  any  words  in  the  Act  of  Congress  which 
bear  a  peculiar  meaning  difierent  from  the  ordinary  one,  or  that  the  Acts  of 
tQ  American  L^ialature  have  a  construction  peculiar  to  themselves.  I  do 
not  Hce  that  there  is  any  impediment  to  an  English  judge  with  the  Act  of 
OoHress  before  him  construing  it  for  himself,  without  further  aid,  just  as  he 
voqII  an  English  Act  of  Parliament." 

(t)  See  Dicey,  Law  of  the  Constitution  (3rd  ed.),  p.  425. 
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seldom  fits  every  possible  case ; "  consequently  the  diffi- 
culties as  to  the  construction  of  statutes  ''  consist  chiefly  in 
the  application  to  various  and  complicated  circumstances 
of  words  which  are  of  a  wide  and  general  meaning,  "(*)  aiid 
a  very  large  proportion  of  the  cases  which  turn  upon  the 
construction  of  Acts  of  Parliament  arise  from  the  fact  that 
the  particular  point  under  consideration  was  not  present 
to  the  mind  of  the  draftsman  when  he  drew  the  Act.(0 
Such  cases,  therefore,  are  simply  decisions  upon  the 
language  used  in  the  particular  statute  as  applied  to  the 
particular  case  under  consideration,  and  can  be  only  to  a 
very  slight  degree  useful  for  the  purpose  of  elucidating  the 
general  rules  upon  which  statutes  are  to  be  construed.(?7i) 
I  The  cases  upon  statutes,  which  yearly  occupy  a  larger 
j  portion  of  the  reports,  fall  into  three  classes. 

(1)  Those  which  lay  down  general  rules  of  con- 
struction. 

(2)  Those  which  decide  on  the  applicability  of  the 
established  rules  to  particular  enactments  ;  and 

(3)  Those  which  decide  whether  the  accepted 
construction  of  an  enactment  includes  or  excludes 
a  particular  set  of  facts. 

When  the  meaning  of  an  act  is  settled,  a  merely  illus- 
trative decision  may  require  record  but  its  details  are 
usually  unimportant,(?i)  and  those  decisions  alone  are  of 
general  importance  which  accurately  and  succinctly  state 
the  general  rules  of  construction  and  point  out  the  proper 
methods  of  applying  them  to  each  enactment  which  calls 


{k)  Per  Kelly,  C.B.,  in  Att.-Oen,  v.  CecU  (1870),  L.  R,  5  Ex.  263,  at  p.  270. 

{l)  PerDenman,  J.,iii  Clemeniaanv.  i/a«on  (1875),  L.  R.  IOC.  P.  209,  at  p.  221. 

(m)  See  FUhburn  v.  ffoUingshead  (1891),  2  Ch.  371 ;  6  Law  Quarterly 
Beyiew,  301. 

(n)  It  may  be  observed  that  Mr.  Sedgwick,  in  his  work  on  this  subject 
(pp.  254,  311,  316),  cites  and  comments  upon  many  cases  where  the  only 
point  to  be  determined  was  bow  to  apply  a  particular  enactment  to  a  parti- 
cular set  of  circumstances,  with  a  view  to  proving  that  the  Courts  still  decide 
cases  upon  what  is  called  the  equity  of  the  statute,  but  it  will  be  found,  if 
these  cases  are  examined,  that  no  reasons  are  given  by  the  Courts  for  thooe 
decisions,  and  that  in  fact  they  merely  decided  the  cases  as  they  considered 
best  under  the  particular  circumstances ;  for,  aa  Hannen.  J.,  obnerved  in  B. 
v.  Surrey  (1871),  L.  R.  6  Q.  B.  93,  "  the  intention  of  tne  Legislature  must 
depend  to  a  great  extent  upon  the  particular  object  of  the  statute  that  has  to 
be  oonRtmed."  See  also  per  Lord  fisher,  M.R.,in  Ltu:<i9  v.  Dixon  (1880), 
22  Q.  B.  D.  359. 
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for  judicial  interpretation,  and  the  limits  of  their  applica- 
bility. It  is  necessary  to  keep  in  view  the  caution  of 
Cotton,  L.J.,  in  Beid  v.  Beid  (1886),  31  Ch.  D.  405. 

'*  The  question  for  our  consideration  is,  what  is  the  true 
meaning  of  the  language  which  the  Legislature  has 
•employed  ?  Cases  on  the  construction  of  other  Acts  or 
instruments  generally  give  very  little  help  to  the  Court,  but 
if  there  is  any  principle  laid  down  we  ought  not  to  disregard 
them  in  considering  a  different  act  or  instrument." 

To  attempt  to  collect  all  these  decisions  would  be,  if 
not  absolutely  useless,  at  any  rate  a  work  of  great  labour 
with  very  little  result,  for,  in  a  large  number  of  such 
cases  the  statutes  in  question  have  been  repealed,  and, 
where  they  are  still  in  force,  the  particular  points  in 
dispute  are  extremely  unlikely  to  occur  again,  and  the 
decisions  are  easily  found  in  treatises  relating  to  the 
branch  of  law  dealt  with  by  the  particular  act.  The 
author  has  therefore  confined  himself  to  the  enunciation 
of  general  principles  of  construction,  and  has  not  attempted 
to  collect  all  the  decisions  of  the  Courts  upon  mere  words. 
But  in  the  chapter  on  The  Interpretation  of  Words,  he 
has  collected  such  judicial  dicta  as  seem  to  explain  on 
what  principles  the  meaning  of  words  used  in  statutes  is 
to  be  arrived  at,  and  he  has  also  given  in  an  Appendix  a 
list(o)  of  such  words  as  are  often  to  be  met  with  in 
statutes  and  have  received  judicial  interpretation. 

8.  It  has  been  usual  in  treatises  of  this  kind  to  have  strict  aud 
a  chapter  oh  strict  and  liberal  construction,  and  to  specify  gtni^^iou." 
what  kind  of  statutes  are  commonly  construed  strictly, 
and  what  kinds  are  construed  liberally.  It  will  be 
seen,  however,  that  the  rules  on  this  head  turn  out  to  be 
extremely  vague,  if,  indeed,  it  can  be  said  that  there  are 
any  rules  at  all ;  (p)  the  truth  being  that,  as  Mr.  Sedgwick 

(o)  This  list  18  not  exhauBtiye.  Its  omissions  can  be  supplemented  from 
Stroad's  Judicial  Dictionary,  and  the  various  Digests,  8uh  tit.  Words. 

(p)  StieExparte  iftZii«(lS89),22Q.B.  D.  685,  at  p.  695,E8her,M.R.;  and 
Dwarris,  Statutes  (2nd  ed.),  ch.  ix.  ;  Sedgwick,  Statutory  Law  f2nd  ed.), 

5 p.  256-316.  It  is  a  "  dangerous  doctnne  *'  said  Pollock,  B.,  la  Bill  v. 
ianagers  (1879),  L.  B.  4  Q.  B.  D.  442,  "  and  one  contrary  to  the  true  rules 
of  oonstniction,  to  require  or  allow  a  judge  to  give  an  effect  to  the  same  words 
wider  or  narrower  in  proportion  as  he  might  think  the  general  scope  of  the 
Act  in  which  they  were  found  of  great  or  small  public  importance." 
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&s,js,(q)  "  the  judges  have  perpetually  taken  refuge  in  the 
clouds  and  mist  of  strict  and  liberal  interpretation,  when- 
ever they  have  been  pressed  by  the  hardship  or  injustice 
of  a  particular  case  " ;  and,  as  Lord  Hobart  said,  in  Sheffield 
V.  Batcliffe  (1616),  Hob.  346,  *'If  you  ask  me  by  what  rules 
the  judges  guided  themselves  in  diverse  expositions  of  the 
self-same  word  and  sentence,  I  answer,  it  is  by  that 
liberty  and  authority  which  judges  have  over  statute 
laws  according  to  reason  and  best  convenience  to  mould 
them  to  the  truest  and  best  use."  In  this  treatise,  there- 
fore, a  dififerent  plan  has  been  adopted  with  regard  to  the 
enunciation  of  the  rules  which  govern  the  construction  of 
statutes — namely,  in  the  first  instance,  to  lay  down  as 
precisely  as  possible  the  rules  which  regulate  the  con- 
struction of  all  statutes,  the  language  of  which  is  clear 
and  unequivocal,  and  then,  in  the  next  place,  to  state  in 
what  way  the  meaning  of  obscurely  worded  statutes  may 
legitimately  be  arrived  at.  By  dealing  with  the  subject 
in  this  way,  it  is  hoped  that  it  will  be  found  that  all  the 
various  rules  which  exist  with  regard  to  the  interpretation 
of  statutes  are  stated  in  as  plain  a  manner  as  the  nature 
of  the  case  will  permit. 

9.  The  rules  enunciated  in  this  treatise  as  to  the  in- 
terpretation and  effect  of  statutes  are  in  the  main  taken 
from  the  decisions  of  the  courts  of  law,  and  the  dicta 
of  the  judges. 

The  sole  judicial  authorities  ultimately  competent  to 
construe  a  statute  extending  to  the  whole  or  any  part  of  the 
United  Kingdom,  are  the  Supreme  Court  of  Judicature 
and  the  House  of  Lords. 

The  interpretations  whether  of  officers  or  Departments 
of  State,  or  of  resolutions  of  one  House  of  Parliament,  or  of 
subordinate  judicial  authorities,  ecclesiastical  or  temporal, 
must  yield  to  the  judicial  interpretation  of  the  Supreme 
Courts,  which  will  never  adopt  an  erroneous  construction, 
of  however  long  standing,  unless  it  justifies  the  application 
of  the  principle  communis  error  facitjm.    Parliament  may 


{q)  Loc,  cit.  p.  307. 
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declare  wrong  or  repeal  any  judicial  legislation  effected  by 
interpretation  or  misinterpretation  of  statutes,  and  may 
make  the  declaratory  or  repealing  enactment  retrospec- 
tive. Coke  (2  Inst.  6 1 8),  in  speaking  of  judicial  authority, 
said :  "  Which  answers  and  resolutions,  although  they 
were  not  enacted  by  authority  of  Parliament,  as  our  statute 
of  Articvli  cleri  in  9  Edw.  2  was :  yet  being  resolved 
unanimously  by  all  the  judges  of  England  and  Barons  of 
the  Exchequer,  are,  for  matters  in  law,  of  highest  authority 
sent  to  the  Court  of  Parliament."  One  of  these  resolu- 
tions referred  to  was  that  the  interpretation  of  statutes 
concerning  the  clergy  belongs  to  the  judges  of  the 
Common  Law. 

The  marked  tendency  of  judicial  decisions  is  to  render 
uniform  for  all  Her  Majesty's  dominions  the  rules  relating 
to  the  construction  of  statutes.(r)  As  Lord  Watson  said 
in  Cooper  v.  Cooper  (1888),  13  App.  Cas.  104,  the  House 
of  Lords  is  the  commune  forum  of  England,  Scotland,  and 
Ireland,  and  takes  judicial  notice  of  the  law  of  each 
country  in  an  appeal  from  the  other.  In  dealing  with 
the  statutes  common  to  the  whole  United  Kingdom, 
the  House  of  Lords  has  to  lay  down  rules  applicable  to  all 
those  countries  alike,  and  to  consider  and  reconcile,  or 
select  from  the  conflicting  decisions  of  Scotch,  English, 
and  Irish  Courts  upon  such  enactments.(5) 

The  Judicial  Committee  of  the  Privy  Council  is  in  a~ 
like  manner  the  commune  forum  for  the  rest  of  the  Empire, 
and  composed  of  almost  the  same  judges  as  sit  in  the 
House  of  Lords.  The  decisions  of  these  august  Courts 
restrain  the  disposition  of  subordinate  Courts  in  different 
ports  of  the  empire  to  set  up  divergent  rules  of  construc- 
tion, and  are  producing  practical  uniformity  as  to  iniles 
of  construction.  Where  such  restraint  cannot  be  imposed, 
in  some  cases  the  different  moral  sentiment  in  different 

(r)  See  per  Lords  Watson  and  Macnaghten  in  Inoome  Tax  Oommis' 
tionen  t.  Pernsd  (1891),  App.  Cas.  632,  567,  577. 

(«)  English  judges  differ  as  to  whether  they  are  bound  by  Scotch  decisions 
OD  ao  Act  common  to  England  and  Scotland ;  see  Blake  v.  Midland  By,  Co. 
(1852),  IS  Q.B.  98, 109  (Coleridge,  J.) ;  Ford  v.  Wiley  (1889),  23  Q.  B.  D, 
203  (Coleridge,  L.C  J.). 
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parts  of  the  United  Kingdom  has  led  to  a  dififerent  con* 
struction  of  the  same  statute.     This  is  conspicuously  illus- 
trated by  the  divergence  between  the  English  and  the 
Scotch  and  the  Irish  Courts  on  the  application  of  12  &  13 
Vict.  c.  92,  s.  2,  to  the  dishorning  of  cattle.(s)    No  appeal 
being  available  to  the  House  of  Lords  on  this  statute, 
this  divergence  can  be  settled  only  by  legislation.(<) 
Interpretation        As  Eyre,  C.J.,  pointed  out  to  the  House  of  Lords,  in 
province  of  ttio  ^<>^^^  V.  Lord   Camden  (1795),  6  Br.  Pari.  Caa.    201, 
S!*'  1  H.  Bl.  476  ;  2  *.  533,   the  duty  of  expounding  Acts 

of  Parliament  devolves  solely  upon  the  "  King's  temporal 
Courts,  and  your  Lordships  in  the  last  instsuice.'Yi*) 
That  duty  was  once  claimed  as  a  right  by  James  L, 
and  Lord  Coke  has  given  us(a;)  a  report  of  the  opinion  on 
the  point  which  he  delivered,  *'  with  the  clear  consent  of  all 
the  judges  of  England  and  the  Barons  of  the  Exchequer," 
to  the  effect  that ''  the  King  in  his  own  person  cannot  ad- 
judge any  case."  And  "  the  province  of  the  Legislature," 
as  the  Court  of  Exchequer  said  in  Russell  v.  Ledsavi 
(1845),  14  M.  &  W.  574,  at  p.  589,  "is  not  to  construe, 
but  to  enact,  and  their  opinion,  not  expressed  in  the  form  of 
law  as  a  declaratory  provision  would  be,(y)  is  not  binding 
on  Courts  whose  duty  it  is  to  expound  the  statutes  they  [the 
Legislature]  have  enacted."  It  would  be  no  easy  task,(;s) 
even  if  it  were  the  object  of  the  present  treatise  to  do  so, 

(»)  Ford  V.  WOty  (18S9),  23  Q.  B.  D.  203 ;  CaUaghan  v.  S.  P.  C.  A,  (1885), 
16  L.  R.  Ir.  326  ;  Henton  ▼.  WUaon  (1888),  15  Rettie,  Justiciary  (Sc.),  84  ; 
see  5  Law  Quarterly,  443. 

(0  The  Privy  Council  is  careful  to  aToid  applying  British  prejudices  to 
colonial  legislation. 

(tt)  And,  as  Jessel,  M.R.,  pointed  out  in  Chilton  t.  Corporaiion  of 
London  (1878),  L.  R.  7  Ch.  D.  740,  *'  a  judge  is  theoretically  bound  to  take 

i'udicial  notice  of  all  Acts  of  Parliament,'*  he  is  bound  also  "  theoreticallj  to 
:now  the  contents  of  them  "  all,  and  consequently  it  may  not  be  assumed, 
when  not  disputed  by  the  pleadings,  that  a  right  has  been  created  by  an  Act 
of  Parliament,  which,  as  a  matter  of  f^icX,  has  not  been  so  created,  for  the 
judge  is  "  theoretically  bound  to  be  aware  that  there  is  no  such  Act  of  Parlia- 
ment." 

(x)  Prohibitions  del  roy^  12  Rep.  63. 

[ly)  See  below,  p.  161,  where  the  meaning  of  the  phrase  "  parliamentary 
exposition  of  a  statute  "  is  explained. 

\z)  Sedgwick  on  Statutory  Law  (2nded.),  174,  says,  *'  We  have  no  means 
of  tracing  the  manner  in  which  the  transfer  of  authority  to  the  judges  was 
effected,  but  at  a  very  early  day  we  find  it  asserted  in  more  than  its  present 
plenitude."    See  also  Dwarris  on  Statutes  (2nd  ed.),  pp.  708,  792. 
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to  ascertain  at  what  period  and  by  what  means  our  courts 
of  law  obtained  the  right  of  being  the  sole  expositors  of  the 
statutes  of  the  realm.  In  the  early  ages  of  the  English 
system  it  appears  that  the  line  between  the  judiciary  and 
the  Legislature  was  not  distinctly  marked,  (a)  Originally 
the  Houses  of  Lords  and  Commons  sat  together,  and  the 
courts  of  law  were  clearly  subordinate  to  the  Parliament.  A 
writ  of  error  lay  from  them  to  the  Parliament,  and  they 
were  accustomed  even  to  consult  Parliament  before  they 
decided  points  of  difiSculty  and  importance.(6)  But  it  is 
now  one  of  the  axioms  of  our  law  that  it  is  not  only  "  the 
right,"  but  also  the  duty  of  the  judiciary  to  expound  and 
interpret  doubtful  provisions  of  our  legislative  enact- 
nient8.(c) 

And  since  it  is  the  sole  province  of  the  King's  temporal  Tempomi 
coui-ts  and  of  the  House  of  Lords  in  the  last  instance  to  ^Mu^piSJu- 
expound  the  statute  law,  "  the  possibility,"  as  the  judges  ^1^°°^^^ 
pointed  out  in  Hmne  v.  Lord  Camden  (1 7 9  5),  2  H.  Bl.  5 3  6,  pf  peculiar 
"  of  two  dififerent  rules  prevailing  upon  the  same  law,  one  f^  acting 
in  the  King's  temporal  courts,  and  the  other  in  courts  of  constnlcSon 
peculiar  jurisdiction,  is  effectually  prevented  without  any  o^  a  statute. 
unreasonable  interference  or  breaking  in  upon  the  courts 
of  peculiar    jurisdiction  by  the  temporal  courts  issuing 
their  prohibitions  in  every  such  case.     And  this  is  no 
more  than  saying,  *  proceed  to  the  very  extent  of  your 
jurisdiction  without  interference  from  us,  only  remember- 
ing that  ....  when  any  question  arises  touching  the 
exposition  of  the  statute  law,  if  the  subject  is  originally 
of  temporal  jurisdiction  and  comes  incidentally  before 
you,  it  is  to  be  expounded  by  you  as  we  expound  it,  or  if 
the  statute  concerns  your  proceedings  only,  you  are  to 
expound  it  as  we  say  it  ought  to  be  expounded,  when  the 


(a)  Sedgwick,  p.  18. 

fb)  Per  Sir  J.  Campbell  arguendo  in  Stockdale  v.  Hansard  (1837), 
IJ  A.  &  E.  1,  3  St.  Tr.  N.  S.  723. 

(c)  Sedgwick,  p.  173.  And  in  Sheffield  v.  Ratdiffe  (1616),  Hob.  346, 
cited  in  Att.'Oen.  t.  PougeU  (1816),  2  Price  381,  at  p.  388,  it  is  said,  in 
aoaver  to  the  inquiry  b^  what  rule  judges  were  guided  in  expounding 
■tatutei.  "  It  is  by  that  liberty  and  authority  that  judges  have  over  laws, 
especially  over  statute  laws,  according  to  reason  and  best  convenience  to 
noold  them  to  the  traest  and  best  use." 

B 


18  Introduction. 

question  is  brought  before  us  in  prohibitions.' "  Therefore, 
even  with  regard  to  the  exposition  by  ecclesiastical 
courts  of  Acts  of  Parliament  which  relate  exclusively  to 
ecclesiastical  matters,  the  ecclesiastical  courts  must  accept 
the  interpretation  put  upon  the  statute  by  the  temporal 
courts.  Lord  Coke  tells  us,  in  2  Institutes,  p.  (501,  that 
this  was  stated  as  their  opinion  "  by  all  the  judges  of 
England  and  the  Barons  of  the  Exchequer  upon  matui-e 
deliberation  and  consideration  with  one  unanimous  con- 
sent," in  answer  to  certain  questions  put  to  them  by  the 
Lords  of  the  Council  with  respect  to  the  complaint 
exhibited  by  Archbishop  Bancroft  in  the  name  of  the 
whole  clergy,  in  Michaelmas  Term,  auTio  3  Jac.  1  (1605). 
The  complaint  (as  stated  at  p.  614)  was  "  that  no  temporal 
judges,  under  colour  of  authority  to  interpret  statutes, 
ought,  in  favour  of  their  prohibitions,  to  make  causes 
ecclesiastical  to  be  of  temporal  cognizance."  To  which 
the  answer  was,  "that  as  for  the  judges  expounding  of 
statutes,  which  concern  the  ecclesiastical  government  or 
proceedings,  it  belongeth  to  the  temporal  judges."  And, 
after  setting  out  the  whole  of  these  complaints  and  the 
answers  thereto.  Lord  Coke  adds,  at  p.  618,  "  We  will  now 
proceed  to  the  exposition  of  the  same  [i.c,  9  Edw.  2], 
which  office  the  clergy  claimed,  viz.,  to  interpret  all  statute 
laws  concerning  the  clergy;  but  it  was  resolved  by  all 
the  judges  of  England,  that  the  interpretation  of  all 
statutes  concerning  the  clergy,  being  parcel  of  the  laws  of 
the  realm,  do  belong  to  the  judges  of  the  common  law." 
It  is,  in  fact,  now  well  settled,  that  if  ecclesiastical  courts 
are  called  upon  to  construe  statutes,  no  matter  what  they 
relate  to,  they  are  bound  to  construe  them  upon  the  same 
principles  as  the  courts  of  common  law.  "  Whatever,"  said 
Lord  North,  in  Carter  v.  Crawley  (1681),  Sir  T.  Eaym.  496, 
"  is  determined  by  the  common  law  to  be  the  true  meaning 
of  this  Act,  must  be  a  rule  to  the  ecclesiastical  courts, 
for  the  courts  of  common  law  are  entrusted  with  the 
exposition  of  Acts  of  Parliament,  and  we  ought  not  to 
suffer  them  to  proceed  in  any  other  manner  than  shall  be 
adjudged  by  the  King's  courts  to  be  the  true  meaning  of 
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the  Act."  And  if  ecclesiastical  courts  construe  statutes 
otherwise  than  in  accordance  with  the  principles  acted 
upon  in  the  common  law  courts,  it  is  now  clear  that  pro- 
hibition lies.  This  was  finally  decided  in  Gould  v.  Gapper 
(1 804),  5  £ast  345.  In  that  case  it  was  contended  that  the 
misconstiTiction  of  a  statute  by  an  ecclesiastical  court 
was  matter  of  appeal  and  not  of  prohibition.  Lord 
EUenborough,  however,  in  an  elaborate  judgment,  in  which 
he  reviewed  all  the  previous  authorities,  held  otherwise, 
on  the  broad  ground  "  that  the  courts  of  common  law 
have  in  all  cases,  in  which  matter  of  a  temporal  nature 
has  incidentally  arisen,  granted  prohibitions  to  courts 
acting  by  the  rules  of  the  civil  law,  where  such  courts 
have  decided  on  such  temporal  matters  in  a  manner 
different  from  that  in  which  the  courts  of  common  law 
would  decide  the  8ame."(c?) 

{d)  The  importance  of  this  rule  has  been  accentuated  hy  The  Bishop  of 
Lincoln's  ease  (1888),  13  P.  D.  221,  14  ib,  148,  now  under  appeal  1o  the 
Privj  Council.  The  Prayer-book  (14  Car.  2,  c.  4,  s.  1 ;  1  Rev.  Statt.  (2nd  ed.), 
633,  naU)  and  Articles  of  Heligion  (13  Eliz.  c.  12  ;  14  Car.  2,  c.  4,  s.  26)  are 
icbedoled  to  Acts  of  Parliament.  In  JtdiuH  v.  The  Bislwp  of  Oxford  (1880), 
6  App.  Cas.  214,  and  in  The  Bishop  of  London's  case  (1891),  A.  C.  666,  the 
eupremacj  of  the  temporal  coarts  in  matters  regulated  by  statute  OTcr  the 
eocleaiastical  courts  was  fully  reco^ised,  and  the  bishops  were  regarded  as 
standing  mnch  in  the  position  of  justices  of  the  peace  as  to  the  exercise  of 
their  functions.  In  matters  relating  to  Convocation  and  its  mode  of  election 
the  temporal  courts  have  not  jurisdiction,  although  with  inference  to  the 
election  of  municipal  officers  the  coarts  are  compptent :  B.  v.  ArMishop  of 
York  (1888),  20  g.  B.  D.  740. 
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originally 
drafted  by 
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1.  "The  Legislature,"  said  the  twelve  judges  in  Loii^ 
mead's  case  (1795),  Leach  C.  C.  694,  at  p.  696,  "  when 
they  intend  to  pass,  to  continue,  or  to  repeal  a  law,  are 
not  bound  to  use  any  precise  form  of  words ; "  conse- 
quently we  find  that  at  different  periods  of  English 
history  statutes  have  been  drawn  in  different  ways  and 
according  to  different  methods. 

2.  Till  1487  the  judges,  as  a  rule,  drafted  the  statutes 
in  Latin  or  Norman  French  by  the  light  of  the  Parliament 
EoUs,  which  were  not  engrossed  until  the  conclusion  of 
each  Parliament.  The  statutes,  when  drafted,  were  en- 
grossed on  the  statute  roll  now  preserved  in  the  Tower. 

"  Parliament  recognised  that  those  who  administered 
the  law  were  supposed  to  have  a  real,  and  not  a  merely 
nominal,  hearing  in  the  making  of  laws."  (a) 

That  the  judges  believed  their  right  to  be  constitutional 
appears  from  the  fact  that  the  Chancellor  and  judges 
(in  15  £dw.  3)  protested  against  a  number  of  statutes 


(a)  y.  B.  14  &  16  Edw.  3,  Pref.  by  Pike,  p.  Ixii. 
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on  the  grounds — (1)  That  they  did  not  assent  to  the 
making,  or  to  the  form,  of  the  statutes ;  (2)  That  they 
could  not  observe  the  statutes  if  contrary  to  the  laws 
and  usages  of  the  realm  which  they  were  sworn  to  keep. 
These  protests  involved  the  contention  that  the  law 
could  not  be  changed  by  Act  of  Parliament,  or  that  there 
could  not  be  an  operative  Act  if  the  Chancellor,  Treasurer, 
and  judges  were  opposed  to  its  provisions,  neither  of 
which  has  now  any  constitutional  validity .(6) 

Drafting  by  the  judges  was  contemporaneous  with  the 
Statute  Rolls  (1278-1468).  It  has  to  some  extent  a 
parallel  in  the  modem  practice  of  settling  only  the  gene- 
ral principles  of  law  by  statute,  and  giving  judicial  or 
other  departments  of  State  authority  to  make  rules  for  the 
execution  of  statutes.  It  led  to  difficulties  and  contro- 
versies between  the  Commons  and  the  Crown,(c)  and 
occasionally  to  the  omission  of  a  statute  actually  passed, 
or  the  promulgation  of  a  statute  which  had  not  received 
the  necessary  assent,  and  was  finally  discontinued  in  the 
reign  of  Henry  VII.  Nor  are  the  productions  of  the 
3arly  judges  marked  by  any  special  precision  of  language. 
"  In  ancient  statutes,"  as  Lord  EUenborough  observed  in 
Wilson  v.  Knubley  (1806),  7  East  128,  at  p.  136,  as  to 
4  Edw.  3,  c.  7,"  no  great  precision  of  language  prevailed, 
and  the  words  were  very  loose  and  general."  In  the  reign  of  Subsequently 
Kichard  III.  the  sessional  publication  of  printed  statutes  ancera.^^^' 
began,  and  from  1487  the  statute  roll  was  no  longer  made 
up  in  the  old  form.  English  superseded  Latin  and  French, 
and  Parliament  appears  to  have  handed  over  the  drafting 
of  statutes  to  conveyancers,  who  seem  to  have  been  en- 
couraged into  prolixity  by  the  invention  of  printing,  and 
diluted  their  native  language  by  that  cautious  use  of 
synonyms  (rf)  which  is  the  common  characteristic  of  deeds 
and  statutes.     Upon  this  change  a  wordy  style  (e)  was 

(6)  Xoc.  eU.  p.  Mil.  (c)  See  1  Clifford,  326. 

(d)  This  may  have  been  originally  due  to  uncertainty  which  of  several 
English  words  accurately  rendered  a  Latin  or  Norman  French  law  term. 

(«)  *'  A  remarkable  circumstance  of  the  statutes  of  Henry  VIII.  is  the  pro* 
digioqa  length  to  which  they  ran."  (Reeves'  History  of  English  Law,  by 
t'inlaaon,  vol.  iii.  p.  426.) 
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introduced,  not  only  into  the  drafting  of  statutes,  but  also 
in  deeds  of  conveyance  and  other  legal  documents,  which 
continued  in  full  use  as  late  as  1861,  so  that  ''the  true 
objection  to  modern  statutes,"  as  Barrington  says  in  his 
Observations  on  Statutes,  ed.  3,  p.  175,  "is  rather  their 
prolixity  than  their  want  of  perspicuity." 

3.  The  phraseology  of  Acts  of  Parliament  has  been 
subjected  of  late  to  much  adverse  judicial  criticism,  many 
judges  having,  like  Lord  Campbell,  a  keen  sense  of  "  the 
vast  superiority  of  judge-made  law  over  the  crude  enact- 
ments of  the  Legislature,"  and  a  disposition  for  what  has 
been  described  as  "  drawing  the  fang  teeth  of  an  Act  of 
Parliament."  Sir  Alexander  Cockburn,  in  a  speech  at  the 
Guildhall,  March  9,  1876,  described  Acts  of  Parliament 
as  being  "  more  or  less  unintelligible,  by  reason  of  the 
uncouth  barbarous  phraseology  in  which  they  are  framed  ;*' 
and  he  attributed  this  to  the  fact  that  "  the  work  of  framing 
them  is  committed  to  few  hands,  while  the  task  is  a 
Herculean  one,  far  beyond  the  strength  of  the  men 
employed  properly  to  discharge."  Particular  statutes,  such 
as  the  Franchise  Acts,(/)  the  Married  Women's  Property 
Act  of  1 88 2, (^)  the  Divided  Parishes  Act  of  1876,{A) 
the  Bills  of  Sale  Act,  1882,(i)  the  Infants'  Itelief  Act, 
1874,(y)  and  certain  parts  of  the  County  Courts  Act, 
1888,(^')  have  brought  judicial  execration  on  the  con- 
joint efforts  of  draftsman  and  Legislature,  and  Lord 
Macnaghten  said  in  Tliomas  v.  Kdly  (1888),  13  App. 
Cas.  506,  at  p.  517:  "To  say  that  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882,  is  well  drawn,  or 
that  its  meaning  is  reasonably  clear,  would  be  to  affirm  a 
proposition  to  which  I  think  few  lawyers  would  subscribe, 


(/)  BradUy  v.  BaylU  (1881),  8  Q.  B.  D.  235  (Brett,  L.  J.) ;  KniU  y. 
Towse  (1889).  2  Q.  B.  D.  186,  iy5(Mathew,  J.). 

i(j)  Per  Esher,  M.R.  in  Ex  parte  Boyd  (1888),  21  Q.  B.  D.  '264.  See 
4  Law  Quarterly  Review,  234 ;  6  ib.  313. 

(/*)  6  Law  Quarterly,  118. 

(i)  KxparU  Yarrow  (1889),  69  L.  J.  Q.  B.  20,  per  Cave,  J.  See  4  Law 
Quarterly,  370. 

(7')  Duncan,  v.  Duncan  (1890),  43  Ch.  D.  215.  Pollock  on  Contracts,  p.  34. 

(K)  Bazett  V.  Morgan  (1889),  24  Q.  B.  D.  51  (Field,  J.) ;  Curtis  v.  Stovin 
(1889),  22  Q.  B.  D.  513,  618  (Kry,  L^.). 
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and  which  seems  to  be  contradicted  by  the  mass  of 
litigation  which  the  Act  has  produced,  and  is  producing 
every  day.  For  my  own  part,  the  more  I  have  occasion 
to  study  the  Act,  the  more  convinced  I  am  that  it  is 
beset  with  difficulties  which  can  only  be  removed  by 
legislation.  At  the  same  time  I  cannot  help  thinking 
that  some  of  the  puzzles  which  were  presented  in  the 
course  of  the  argument  disappear  if  the  scope  of  the  Act 
is  steadily  kept  in  view."  In  speaking  of  one  of  the 
private  Acts  of  the  New  Eiver  Co.  (15  &  16  Vict.  c.  clx.), 
Lord  Herschell  said(/) :  "  It  has  been  my  lot  to  attempt 
to  construe  many  Acts  of  Parliament  which  were  obscurely 
worded,  but  I  do  not  think  I  ever  met  with  one  upon 
which  it  was  more  impossible  to  put  a  satisfactory  con- 
struction than  the  statute  with  which  we  have  to  deal  in 
the  present  case.  If  the  object  had  been  to  render  it  as 
difficult  of  construction  as  possible  success  could  hardly 
have  been  more  complete."  Lord  Fitzgerald  said  of  the 
same  Act,  at  p.  703,  "  It  might  almost  be  said  to  be  the 
result  of  malicious  ingenuity  if  it  had  not  been  probably 
that  the  Bill  was  submitted  to  a  select  committee,  and  we 
may  take  the  contradictions  in  it  as  resulting  from  some 
effort  at  compromise  in  the  course  of  the  deliberations 
of  the  committee."  And  Lord  Macnaghten  called  it,  at 
p.  704,  a  "  curiously  ill-drawn  enactment" 

In  1877,  in  his  Digest  of  the  Criminal  Law,  Introduc- 
tion, p.  xix.,  Sir  James  Stephen  complained  of  the  phrase- 
ology of  statutes :  "  The  style  of  the  [Criminal  Law  Con- 
sohdation]  Acts  is  no  less  unfavourable  to  those  who  might 
wish  to  derive  information  from  them  than  their  length 
and  their  arrangement.  Acts  of  Parliament  are  formed 
upon  the  model  of  deeds,  and  both  deeds  and  statutes 
were  originally  drawn  up  under  the  impression  that  it 
was  necessary  that  the  whole  should  form  one  sentence. 
It  is  only  by  virtue  of  the  provision  contained  in  13  &  14 
Vict.  c.  21,  s.  2,(77i)  that  a  full  stop  can  be  introduced 

(T)  In  Cook  V.  New  River  Co.  (1889),  14  App.  Caa.  698. 
(m)  Enacting  that  Acts  are  to  b«  divided  into  separate  sections :  repealed 
52  &  53  Vict  c.  63,  and  not  re-enacted  in  the  same  terms. 
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into  an  Act  of  Parliament  at  all.(7i)  The  effect  of  this 
rule  of  style  has  been  to  cause  the  sections  of  an  Act  of 
Parliament  to  consist  of  single  sentences  of  enormous 
length,  drawn  up,  not  with  a  view  to  communicating  in- 
formation easily  to  the  reader,  but  to  preventing  a  person 
bent  upon  doing  so  from  wilfully  misunderstanding  them. 
The  consequence  is,  that  sections  of  Acts  of  Parliament 
frequently  form  sentences  of  thirty,  forty,  or  fifty  lines  in 
length.  [And]  the  length  of  these  sentences  is  only  one 
of  the  objections  to  them ;  they  are  as  ill  arranged  as  they 
are  lengthy ."(o) 

In  speaking  of  ss.  14  and  15  of  24  &  25  Vict.  c.  100, 
Stephen,  J.,  said  in  R.  v.  Brovm  (1882),  10  Q.  B.  D.  at 
p.  38: 

"I  cannot  help  myself  thinking  that  a  very  much 
simpler  enactment  would  have  suited  every  purpose, 
and   would   have    dispensed   with   these   very  intricate 

sections."(i^) 

And  it  has  been  justly  observed  that : 

"  The  criminal  law  exhibits,  in  perhaps  a  somewhat 
exaggerated  form,  all  the  characteristic  defects  of  the 
English  statute  law,  because  of  the  very  great  number 
and  dispersion  of  the  enactments  constituting  crimes,  the 
almost  total  absence  of  definitions  explaining  the  scope  of 
the  enactments,  and  to  some  extent  specimens  of  all  the 
vices  of  drafting  that  have  been  known  from  the  beginning 
ot  English  history."(?) 

To  all  these  strictures  it  may  be  answered  with  Lord 
Macnaghten,  "We  are  not  living  in  Utopia,  where  a 
perfect  or  ideal  language  may  be  had  very  readily  "  (Coin- 


(n)  RomiUy,  M.R.,  pointed  out  in  Barrow  v.  Wadhin  (1857),  24  Bcav.  330, 
that  *'  iD  the  rolls  of  Parliament  the  words  are  never  punctuated."  But  in  the 
vellum  prints  substituted  for  the  old  Parliament  rolls,  it  is  common,  if  not 
now  invariable,  to  insert  the  stops. 

{c)  As  to  the  length  of  statutes,  Lord  Coleridge  in  R.  v.  WhitJUld  (1885), 
L.  K.  15  Q.  B.  D.  122,  at  p.  132,  quoted  "  the  brevls  esse  Iciboro  obgcurusjio 
of  Horace." 

{p)  This  was  the  view  of  the  draftsman,  Mr.  Gn^aves,  who  makes  it 
clear,  in  his  introduction  to  the  Acts  of  1861,  that  their  form  was  due,  not 
to  his  own  inclination,  but  to  parliamentary  exigencies. 

(flO  By  Mr.  R.  S.  Wright,  Pari.  Rep.  1875,  No.  208,  p.  91.  See  his  Report 
on  Criminal  Law,  1878. 
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missionersfor  Income  Tax  v.  Femsel (1891),  A.C,  576),  and 
some  judges,  who  have  had  experience  of  the  diificulty  of 
drafting  and  passing  Acts,  have  been  less  severely  critical 
than  their  brethren. 

"  I  am  sure,"  said  Lord  St.  Leonards  in  O'Flalierty  v. 
itD<ywell  (1857),  6  H.  L.  C.  142,  at  p.  179,  "  we  ought  to 
make  great  allowances  for  the  framers  of  Acts  of  Parliament 
in  these  days ;  nothing  is  so  easy  as  to  pull  them  to  pieces, 
nothing  is  so  difficult  as  to  construct  them  properly,  as 
the  law  now  stands."  And  Jessel,  M.E.,  said  in  Att-Gen, 
Y.  areat  Western  Railway  (1876),  L.  E.  4  Ch.  D.  738,  "I 
am  not  one  of  those  judges  who  carp  at  the  language 
of  the  Legislature,  and  say  that  the  draftsman  might 
have  put  it  differently."  Stephen,  J.,  in  construing  a 
portion  of  the  Public  Health  Act,  1875,  said;  "It  would 
be  unreasonable  to  suppose  that  every  section  of  this  long 
Act,  of  343  sections  and  many  schedules,  could  at  the 
time  when  it  was  passed  be  criticised  with  all  the  care  which 
conveyancers  might  use  in  a  complicated  deed.  I  do  not 
join  the  censure  on  the  mode  in  which  Acts  of  Parliament 
are  drawn.  Considering  their  number  and  length,  the 
defects  in  them  seem  to  me  to  be  few.  But  there  are 
occasions  on  which  any  one  may  doubt  whether  the 
attention  of  the  Legislature  was  directed  to  the  words  of 
a  particular  clause,  and  to  the  question  whether  they  were 
likely  to  carry  out  the  intention  of  the  Legislature."(r) 
And  in  Winyard  v.  Toogood  (1882),  10  Q.  B.  D.  230, 
he  said,  "I  think  the  words  of  the  section  are  quite 
clear,  though  possibly  they  might  have  been  made  more 
decisive  if  this  point  had  been  present  to  the  draftsman." 

In  Tearle  v.  Edols  (1888),  13  App.  Cas.  183,  185,  it 
was  pointed  out  that  though  the  Crown  Lands  Act  of 
N.S.W.  of  1884  was  open  to  considerable  criticism,  it 
must  be  in  candour  admitted  that  the  complicated  and 
conflicting  interests  it  had  to  deal  with  rendered  such 
legislation  extremely  difficult.(s) 

The  truth  seems  to  lie  in  the    view  of  an  eminent 


frj   ViiUer  ▼.  Hind  (1882),  10  Q.  B.  D.  63,  at  p.  68. 
[9)  It  took  a  session  of  thirteen  months  to  pass  the  Act. 
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authority,  Sir  Erskine  May  (Ix)rd  Farnborough);  "No 
one  can  doubt  that  with  the  multifarious  legislation  which 
takes  place  numerous  errors  are  detected.  So  far  as  the 
judges  are  concerned  there  can  be  no  doubt  that  when  a 
judge  says  an  Act  of  Parliament  is  obscure  the  obscurity 
is  unquestionable :  but  we  must  bear  in  mind  that  the  only 
statutes  which  are  brought  before  the  judges  for  adjudi- 
cation are  the  difficult  statutes  which  involve  points  of 
obscurity  and  uncertainty ;  and  I  cannot  help  thinking 
myself,  from  readiAt  some  of  their  observations,  that  the 
judges  look  at  Acts^of  Parliament  in  rather  a  different 
spirit  from  that  which  characterised  the  observations  of 
judges  in  former  times.  I  think  they  show  less  reverence 
to  the  traditional  *  wisdom  of  Parliament '  than  was  for- 
merly the  case  with  the  old  authorities."(s) 

In  River  Wear  Cortimissioners  v.  Adamson  (1877), 
2  App.  Cas.  756,  Lord  O'Hagan  suggested,  as  a  remedy  for 
the  failings  of  the  statute  law,  the  institution  of  "  a  depart- 
ment by  which  Bills,  after  they  have  passed  committee, 
might  be  supervised  and  put  into  intelligible  and  working 
order,  and  then  submitted  for  final  revision  to  Parliament 
before  they  passed  into  laws."  But  it  is  most  unlikely  that 
the  Legislature  will  admit  its  own  incompetence,  and  dele- 
gate to  any  outside  person  one  of  its  most  important 
functions. 

4.  Nevertheless,  considerable  efforts  have  been  made  to 
remove  the  defects  which  have  evoked  these  various  criti- 
cisms, and  to  simplify  the  language  and  improve  the 
structure  of  Acts  of  Parliament,  and  the  labours  of  the 
eminent  men  who  had  to  draft  the  Indian  Codes  have 
reacted  upon  the  aims  and  methods  of  English  legislation. 

Sir  James  Stephen,  in  the  Preface  already  referred  to, 
and  Sir  Henry  Thring(^)  have  alone  written  anything 
which  may  guide  the  private  draftsman  ;  but  perusal  of  the 


(«)  Sir  Erskine  May,  1875,  Pari.  Rep.  208,  p.  4 ;  Thring,  "  SimpUacation 
of  the  Law,''  Quart.  Rev.  Jan.  1874. 

(0  See  his  pamphlet  Practical  Legislation ;  or  the  Composition  and 
Language  of  Acts  of  Parliament,  in  which  are  laid  down  general  rules  for 
drafting  statutes.  See  also  *' Simplification  of  the  Law,"  Quart.  Rev.  Jan. 
1874,  bjr  the  same  author. 
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evidence  taken  before  and  the  reports  of  parliamentary 
committees  points  out  the  causes,  and  consequently  sug- 
gests the  remedies,  of  most  of  these  defects. 

In  1856,  the  Statute  Law  Commissioners  recommended 
the  appointment  of  an  officer  or  board  to  revise  Bills  in  their 
passage  through  Parliament,  somewhat  in  the  same  way 
as  judges  then  dealt  with  Estate  Bills.  In  consequence 
of  this  report  an  inquiry  was  held  by  a  Select  Committee  of 
the  House  of  Commons,  but  it  came  to  nothing,  owing  to 
the  dissolution  in  that  year. 

In  1868  the  Statute  Law  Committee  was  appointed,(^) 
which  has  been  labouring  at  the  revision  and  consolidation 
of  the  Public  General  Statutes. 

Since  1869  all  Government  Bills  not  relating  solely  to 
Scotland  and  Ireland  are  subjected  to  the  revision  of  the 
Parliamentary  Council  of  the  Treasury.(a:)  Purely  Scotch 
Bills  are  drawn  in  the  Scotch  office,  under  the  supervision 
of  the  Lord  Advocate ;  and  purely  Irish  Bills  in  the  Irish 
office,  under  the  Iiish  law  officers,  and  the  source  of  the 
Bills  is  clearly  traceable  in  the  diflfereuce  of  style  and 
method. 

A  Select  Committee  was  appointed  on  4th  March  1875, 
to  consider  "whether  any  and  what  means  might  be 
adopted  to  improve  the  manner  and  language  of  current 
legislation."  It  presented  a  report,(y)  to  which  reference 
will  presently  be  made,  but  a  motion  {£)  that  eflfect  should 
be  given  to  its  recommendations  was  opposed  by  the 
Government  and  defeated.  They  have,  therefore,  re- 
mained counsels  of  perfection  only,  but  have  considerably 
influenced  the  method  of  drafting  public  Bills,  and  are  of 
sufficient  importance  to  merit  a  rdsumS  in  this  chapter. 

The  leading  objections,  not  merely  captious,  to  the  style  cussiflcatioii 
and  structure  of  modem  public  Acts  arise  :  (a)  Acts/^  ^  ^ 

(1)  From  the  mode  in  which  Bills  are  prepared 


(«)  Preface  to  vol.  L  of  Revised  Statutes,  first  edition,  p.  v. 

(x)  Sir  B.  Mav,  Pari.  Pap.  -1876— C— 208,  p.  9. 

(y)  25  June  1875— C— 208. 

(2>  24  March  1876. 

(«)  Pari.  Pap.  1875— G— 203,  p.  v. 
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and  the  extent  to  which  they  vary  or    deal  with 
previous  statutes ; 

(2)  From  the  uncertainty  which  Ls  often  caused 
by  inconsistent  and  ill-considered  amendments ; 

(3)  From  want  of  consolidation  where  groups  of 
statutes  on  similar  subjects  are  left  in  a  state  of 
great  perplexity ;  (6)  and 

(4)  From  the  absence  of  a  proper  classification 
of  the  public  Acts  of  Parliament. 

Of  these,  the  second  depends  on  inherent  difficulties  of 
legislation,  and  on  the  political  or  legal  capacity  of  the 
Member  of  Parliament  who  has  the  conduct  of  the  BilL 

In  the  Judicature  Bill,  X873,  the  amendments  caused 
a  serious  error  with  respect  to  the  number  of  the  judges 
and  the  status  of  the  Chancellor  in  the  High  Court,  which 
was  corrected  by  the  Bill  of  1875. 

The  question  of  classification  is  dealt  with  later  at 
pp.  62  et  sqq. 

But  the  first  and  third  defects  depend  to  a  considerable 
extent  on  the  draftsman. 

The  evils  arising  from  imperfections  in  drafting  fall 
into  three  classes  according  to  their  origin,  viz. : —  • 
Accidental  slips  ;(c) 
Ignorance  of  the  draftsman  (d)  ;  and 
More  or  less  intentional  obscurities,  perplexities, 
or  imperfections,  inserted  or  permitted  with  a  view 
to  facilitate  the  passage  of  the  Bill  through  Parlia- 
ment. 
Accidental  slips  are  numerous,  and  are  dealt  with  in 
detail    in   the   chapter  on    "  Mistakes,"  infra,  Part    11. 
ch.  viii. 

'  Ignorance  is  probably  oftener  displayed  in  private 
members'  Bills  than  in  those  originated  in  Government 
departments.  "  It  is,  however,  a  very  serious  matter  to 
hold,  that  where  the  main  object  of  a  statute  is  dear,  it 
shall  be  reduced  to  a  nullity  by  the  draftsman's  unskilful- 


(6)  Loc,  cit.  p.  V,  and  infra,  pp.  29,  30,  31. 

(c)  Pari.  Pap.  1875— G— 208,  p.  v  ;  and  vide  infra^  Part  II.  ch.  viii. 

(rf)  See  JSalmon  v.  Ihmcombe  (1886),  11  App.  Cae.  627. 
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ness  or  ignorance  of  law.  It  may  be  necessary  for  a  court 
of  justice  to  come  to  that  conclusion,  but  their  lordships 
hold  that  nothing  can  justify  it  except  necessity,  or  the 
absolute  intractability  of  the  language  used."(^) 

L^slation  by  reference  is  usually  the  outcome,  not  of  s.  Legislation 
negligence,  ignorance,  or  incapacity  in  the  draftsman,  but  ^  ^  ^^^^^ 
of  the  foibles  of  Parliament,  and  is  excused  on  the  ground 
that  it  lessens  political  difficulties  and  simplifies  the  pro- 
cess of  getting  Bills  through  committee  by  lessening  the 
area  for  amendment,  as  is  also  the  practice  of  putting  very 
long  clauses,  elaborately  divided  into  many  subdivisions, 
in  what  are  called  fighting  Bills.(/) 

Legislation  by  reference  consists  in  reference  to  parts 
of  several  Acts,  some  of  which  are  repealed,  some  amended, 
and  others  kept  alive  subject  to  the  provisions  of  the 
amending  Bill.  This  pi-actice,  which  was  increasing  in 
1875,  and  has  since  that  date  still  further  developed,  was 
described  by  the  committee  as  making  an  Act  so  ambigu-  Objections 
ous,  80  obscure,(^)  and  so  difficult  that  the  judges  them- 
selves can  hardly  assign  a  meaning  to  it,  and  the  ordinary 
citizen  cannot  understand  it  without  legal  advice. 

With  this  parliamentary  criticism  judicial  opinion  coin- 
cides. 

In  Knill  v.  Towse  (Ji)  the  question  for  decision  was, 
whether  upon  the  construction  of  the  Local  Government 
Act,  1888,  s.  75,  and  the  enactments  incorporated  therein 
by  reference,  a  county  elector  could  vote  in  more  than  one 
electoral  division  of  the  same  county.  In  deciding  that 
he  could  not,  the  Court  (Lord  Coleridge,  C.J.,  and  Mathew, 
J.)  said(t) :  "  We  have  arrived  at  this  conclusion  with 
some  difficulty,  though  without  doubt.  The  difficulty 
has  arisen,  not  from  anything  inherent  in  the  subject  itself, 
which  is  simple  enough,  and  might  be  quite  simply  treated, 
bat  from  the  mode  of  legislation  now  usual  in  these 


(e)   /yoe.  dt.  p.  C34,  J.  C,  per  Lord  Hobhonse. 

(/)  E.g.^  the  Local  Government  Act  of  1888. 

(a)  Pari.  Rep.  1875— C— 208,  p.  iv;  and  per  Jessel,  M.B.,  at  p.  84. 

(1)  (1889),  24  Q.  B.  D.  186,  affirmed  at  p.  697. 

(0  Xoe.  cit.  at  p.  195. 
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matters.     Sometimes   whole  Acts  of  Parliament,  some- 
times groups  of  clauses  of  Acts  of  Parliament,  entirely  or 
partially,  sometimes  portions  of  clauses,  are  incorporated 
into  later  Acts,  so  that  the  interpreter  has  to  keep  under 
his  eye,  or,  if  he  can,  bear  in  his  mind,  large  masses  of 
bygone  and  not  always  consistent  legislation  in  order  to 
gather  the  meaning  of  recent  legislation.     There  is  very 
often  the  further  provision  that  these  earlier  statutes  are 
incorporated  only  so  far  as  they  are  not  inconsistent  with 
the  statutes  with  which  they  are  incorporated ;  so  tliac 
you  have  first  to  ascertain  the  meaning  of  a  statute  by 
reference  to  other  statutes,  and  then  to  ascertain  whether 
the  earlier  Acta  qualify  only,  or  absolutely  contradict,  the 
later  ones,  a  task  sometimes  of  great  difficulty,  always  of 
great  labour — a  difficulty  and  labour,  generally  speaking, 
wholly  unnecessary.     It    has,  indeed,  been  suggested  (y) 
that  to  legislate  in  this  fashion,  keeping  Parliament,  in 
truth,  in  ignorance  of  what  it  is  -about,  is  the  only  way  in 
which  at  the  present  day  legislation  is  possible.    We  know 
not  whether  the  suggestion  is  correct ;  what  we  do  know 
is  that  this  procedure  makes  the  interpretation  of  modem 
Acts  of  Parliament  a  very  difficult  and  sometimes  doubtful 
matter.     We,  the  judges,  have,  perhaps,  the  least  cause 
to  complain.     We  sit  here  for  the  purpose,  among  other 
things,  of  interpreting  Acts  of  Parliament,  and  bring,  or 
ought  to  bring,  to  our  task  trained  and  experienced  intel- 
lects.    But  in  practical  matters  of  every-day  concern,  such 
as  the  possession  and  exercise  of  the  franchise,  it  is  of  the 
last  importance  that  the  law  conferring  it,  and  the  rules 
which  govern  its  exercise,  should  be  easily  comprehensible 
by  the  mass  of  the  ordinary  voters.     We  are  well  aware 
that  protest  as  to  past  legislation  is  unavailing,  but  for  the 
future  to  call  attention  to  a  plain  evil  may,  perhaps,  be 
the  first,  step  towards  its  remedy." 

Legislation  by  reference  is  also  a  source  of  much  ad- 
ministrative inconvenience,  as  will  appear  from  the  fol- 
lowing illustration  : — 

(j  )  See  svprOj  p.  28.. 
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By  s.  34  of  the  Elementary  Education  Act,  1876, 89&40  Vict. 
"  all  enactments  relating  to  guardians  and  their  officers  ' 
and  expenses  and  to  relief  given  by  guardians  shall, 
subject  to  the  provisions  of  this  Act,  apply  as  if  the 
guardians,  including  the  school  attendance  committee, 
were  acting  under  the  Acts  relating  to  the  relief  of  the 
poor,  and  the  Local  Government  Board  may  make  rules, 
orders,  and  regulations  accordingly."  In  interpreting  this 
section.  Field,  J.,  in  Beg,  v.  Eaton (18%!)^  8  Q.  B.  D.  at  p. 
160, said:  "It  is  impossible  to  exaggerate  the  inconveni- 
ence of  this  mode  of  legislation.  Instead  of  the  Legislature 
referring  specially  to  any  previous  Acts  or  sections  of 
Acts  which  it  proposes  to  incorporate  in  this  section,  the 
only  incorporation  is  that  of  'all  enactments  relating 
to  guardians/  rendering  it  necessary,  therefore,  for  any 
tribunal  required  to  construe  the  Act  to  search  through 
every  Act  of  Parliament  in  which  guardians  are  referred 
to,  to  see  whether  any  particular  enactment  can  be  found 
bearing  upon  the  rJl  in  hand,  and.  inasmuch  as  there 
is  in  this  very  Act  a  set  of  clauses  expressly  referring  to 
l^al  proceedings,  I  am  not  at  all  surprised  that  the 
parties  in  the  present  case,  finding  no  extension  of  the 
jurisdiction  in  those  clauses,  conceived  that  it  had  not 
been  given  to  them." 

Legislation  by  reference  may  be  justifiable  in  a  country  when  legisia- 
where  a  code  exists  with  properly  classified  titles,  but  is  refei-euce  is 
unsuited    to   an   undigested    statute-book.       Its   iiicon- ^^^^^j^}®  ""^ 
venience  is,  that  it  does  not  make  plain  to  the  citizen 
what  may  be  clear  enough  to  the  draftsman  who  has  all 
the  threads  of  the  subject  in  his  hands.     But  with  the 
rapid  progress  of  consolidation  it  may  be  soon  possible 
without  causing  obscurity.(i)     And  there  are  even  now 
certain  cases  in  which  it  is  beneficial,  and  saves  useless 
repetition  without  causing  any  difficulty  of  interpretation. 

The  description    of   an  oflfence  created  by  statute  as 
treason-felony  or  misdemeanour  has  long  been  held  to 

Qc)  See  ako  infra.  Part  II.  ch.  "vii.,  '*  Consolidation  and  Revision  '' ;  see 
also  ParL  Pap.  1876— C— 208,  p.  7,  per  Sir  E.  May,  and  "  Simplitication 
of  the  Law,'*  hj  Sir  H.  Thring,  Quart.  Kev.  Jan.  1874. 
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attract  the  common  law  incidents  applicable  to  those 
crimes.  And  now  that  summary  punishment  is  available 
by  many  statutes  for  minor  offences,  it  is  usual  and 
unobjectionable  to  insert  "  on  conviction  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts  "  (as  defined  by 
62  &  63  Vict  the  Interpretation  Act,  1889),  as  indicating  succinctly  the 
c.  G^,  s.    .       ^^^^  ^£  ppQQQclure  to  be  adopted  with  relation  to  the  offence. 

Another  mode  of  legislation  by  reference,  too  well 
established  for  criticism,  is  that  adopted  in  the  Clauses 
Acts  of  1845  and  1847,  whereby  a  large  body  of  clauses 
is  incorporated  into  subsequent  Acts  without  repetition.(/) 

This  method  attaches  certain  statutory  incidents  to 
certain  classes  of  corporations  subject  to  modification 
by  special  Acts,  and  is  analogous  to  the  method  by  which 
the  Conveyancing  Act  of  1881  imports  by  implication 
into  deeds  certain  common  form  clauses. 

The  advantages  of  this  method  may  easily  be  over- 
rated, for  in  every  case  the  special  Act  to  which  one  of 
the  Clauses  Acts  applies  must  be  examined  to  see  if  any 
modifications  have  been  effected,  and  very  difl&cult  ques- 
tions must  arise  as  to  the  effect  of  subsequent  public 
legislation  upon  so  complicated  a  system  of  combined 
general  and  special  Acts.(m) 
Aids  to  the  5.  The  labours  of  the  draftsman  have  been  enormously 

draftsman.         f   ■%  .         i  -i-i*  •  .•  i-*'iii 

lightened,  and  his  excuses  in  proportion  diminished,  by 
the  efforts  of  the  Statute  Law  Revision  Committee,  not 
yet  fully  utilised  by  the  legal  profession,  which  have 
resulted  in  the  following  improvements  in,  and  aids  to 
the  understanding  of,  the  statute  law  : 

(1)  Expurgation  of  defunct  statutes ; 

(2)  Issue  of  the  revised  editions,  showing  the 
effect  of  the  expurgation  ; 

(3)  Preparation  of  chronological  tables  of  statutes 
showing  the  repeals  and  amendments  effected  up  to 
the  date  of  the  revision  ; 


(0  Pari.  Pap.  1875— C— 208,  p.  iv. 

(m)  E.g.  J  of  the  effect  of  the  rail  way  ticket  Bection,  (5),  of  the  Begulation  of 
Hallways  Act,  1889,  upon  the  Railways  Clauses  Act,  1845,  c.  20,  as.  104^ 
105,  and  the  innumerable  special  railway  Acts  passed  since  i845. 
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(4)  The  alphabetical  index  to  the  statutes  in 
force  up  to  1889  ;  and 

(5)  The  table  inserted  at  the  end  of  each  sessional 
publication  of  the  statutes  showing  the  express 
repeals  effected  by  the  legislation  of  each  year,  in 
such  a  form  as  to  enable  the  practitioner  to  correct 
his  copy  of  statutes  to  date  without  much  labour. 

Bat  except  Lord  Thring's  pamphlet  already  referred 
to  and  his  article  on  the  simplification  of  the  h,w(n) 
there  is  no  guide  by  any  experienced  person  to  the  un- 
official draftsman,  and  a  casual  perusal  of  the  statutes  of 
any  session  will  show  clearly  wide  divergences  between 
the  mode  of  drafting  Acts  which  might  advantageously  be 
obliterated,  and  the  result  of  all  that  has  yet  been  done 
in  this  direction  may  be  summed  up  in  the  words  of  Sir 
F.  Pollock(o)  :— 

"  Perhaps  our  progress  in  the  art  of  legislation  is  that 
which  we  have  least  cause  to  be  proud  of ;  it  is  some  con- 
solation* that  this  is  also  the  department  of  legal  reform 
least  within- the  control  of  lawyers.  The  Queen  has  been 
at  divers  times  pleased  to  put  her  trust  in  divers  and 
many  learned  persons  to  see  how  the  statute  law  could 
be  better  ordered.  They  executed  their  trust  with  all 
diligence,  with  some  dissension,  and  with  infinite  shedding 
of  ink  and  production  of  carefully  written  Eeports  now 
larking  in  the  least  accessible  comers  of  the  Inns  of 
Court  libraries.  So  far  the  visible  result  is  the  Kevised 
Statutes,  which  some  may  think  barely  adequate.  Our 
current  Acts  of  Parliament  are  certainly  better  arranged 
and  more  concisely  (p)  expressed  than  they  used  to  be;  they 
are  not  always  more  intelligible  and  less  ambiguous."(g') 


(n)  Qoaiierly  Review,  Jan.  1874. 

(o)  3  Law  Qoarterly  Review,  346. 

Ip)  The  latest  change  has  arisen,  as  Bowen,  L.J.,  pointed  out  in  Ex  parte 
Bratt  (1884),  12  Q.  B.  D.  340,  from  "framing  Acts  on  the  idea  that  a  code 
[on  loroe  particular  subject]  is  being  constructed  and  [then]  when  the 
fretent  tense  is  used,  it  is  used,  not  in  relation  to  time,  but  as  the  present 
tense  of  logic."  This  practice  is  based  on  the  rule  of  Lord  Thring  that  an 
Act  of  Pa^iament  is  always  speaking. 

i^q)  Even  the  Arbitration  Act  of  1889  contains  manj  obscnrities,  ulthough 
it  18  almost  whollj  a  Consolidation  Act. 

C 
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Promulgation.  1.  FORMAL  promulgation  is  not  necessary  to  make  an  Act 
binding,  and  many  Acts  come  into  force  on  the  date 
when  they  receive  the  royal  assent,  and  some  time  before 
an  official  print  is  obtainable.  But  the  earlier  statutes 
were  proclaimed  by  the  sheriffs  in  the  county  courts,(a) 
and  exemplifications  under  the  Great  Seal  were  prepared 
and  sent  to  them  for  this  purpose.  Some  Acts  still  in 
the  Statute-book  are  not  found  in  the  records  of  Parlia- 


(a)  B,  ▼.  JSuUon  (1816),  4  M.  &  8.  532,  at  p.  542,  per  Ellenboroogfa, 
L.C.J. 
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ment,  and  have  been  printed  from   these  exemplifica- 
fcion8.(6 

It  was  also  the  practice  to  provide  transcripts  for  the 
use  of  the  courts  at  Westminster  and  the  justices  of 
assize.(c)  The  Ordinado  de  Conspiratarihus  (33  Edw.  1) 
concludes :  et  ordinatum  est  qiwd  Justidarii  assignati  ad 
diversas  transgressiones  et  felonias  in  singidis  comitatibits 
Angliae  wudiendas  et  terminandas  hdbeant  inde  tran- 
script  am.(d) 

Precepts  were  sent  to  the  sheriffe  requiring  them  to  EngUah 
read  and  proclaim  the  statutes  sent  therewith  under  seal 
in  the  full  county  court,  and  in  each  hundred,  borough, 
market  town,  &c.,  and  to  make  transcripts  and  deliver 
them  to  trusty  knights  of  the  county,  and  to  every 
justice  of  the  peace  when  that  office  was  instituted,  (e) 

The  earliest  modes  of  promulgation  are  exemplified 
with  reference  to  a  statute  against  the  Jews  passed  in 
1271,  and  preserved  only  in  the  Gesta  Abbatum  Sti. 
AlbanL     That  chronicle,  vol.  i.  402,  contains : 

(1)  A  letter  from  Walter,  Archbishop  of  York, 
then  Primate,  to  the  Chief  Justice  requesting  the 
full  enrolment  (inrotvlari  iivtegre  et  complete)  and 
speedy  publication  of  the  Act,  of  which  the  Arch- 
bishop gives  an  abridgment ;  and 

(2)  Letters  patent  of  the  King  setting  out  the 
Act,  and  commanding  its  public  proclamation  and 
observance  per  totam  hallivam  vestram  (i.e.,  the 
liberty  of  St.  Albans). 

Similar  provisions  were  made  in    Scotland.     By  an  Scottish 
Act  of  1425  the  Clerk  Eegister  was  directed  to  register    ^** 
the  statutes,  and  to  give  them  to  the  sheriffs  for   pro- 
clamation, and  to  give  copies  to  any  one  who  asked  and 
would  pay  for  them. 

{h)Rg.,  Stot  de  Pistoribag,  1  Rev.  Statt  (2nd  ed.)  p.  76;  7  Edw.  2, 
MnddiDg  wearing  of  armour,  1  Rev.  Statt.  p.  63. 

{e)  E,g.,  10,  11,  14,  18,  and  20  Hen.  6,  1  Rev.  Statt.  (2ud  ed.)  pp. 
217-225. 

{d)  Some  statntee  have  been  preserved  only  through  thene  transcripts  in 
tbe  Bed-books  of  the  Exchequer  in  Dublin  and  Westminster. 

ye)  1  Stolt.  Realm,  Intr.  p.  Ixxzvii ;  R.  v.  Sviton  (1816),  4  M.  &  S.  532 
(EUenborongh,  L.C.J.). 
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Till  1581  it  seems  to  have  been  generally  believed  in 
Scotland  that  a  statute  did  not  bind  the  lieges  in  any 
shire  until  proclaimed  at  the  market  cross  of  the  chief 
town  in  the  shire.  In  that  year  it  was  enacted  that 
publication  and  proclamation  should  be  made  only  at  the 
market  cross  of  Edinburgh,  which  should  be  equivalent 
to  publication  in  every  shire,  and  that  all  subjects  should 
be  bound  by  the  laws  forty  days  after  such  publication.(/) 
There  is  no  statutory  provision  for  the  proof  of  Scottish 
Acts  in  England  or  Ireland. 

Irish  Acts.  In  many  of  the  Acts  of  the  Irish  Parliament  provision 

was  made  for  their  proclamation,  and  that  no  penalty 
should  be  incurred  until  they  had  been  duly  proclaimed.(^) 
Acts  of  the  Irish  Parliament  are  proved  in  Great 
Britain  by  production  of  a  copy  printed  by  the  duly 
authorized  printer  (41  Geo.  3,  c.  90,  s.  9). 

British  Acts.  Statutes  of  Great  Britain  and  the  United  Kingdom 
are  promulgated,  not  by  proclamation,  but  by  being 
printed  and  circulated  among  the  persons  named  on  what 
is  called  the  Promulgation  List.(A) 

Acts  of  the  English  and  British  Parliament  are  proved 
in  Ireland  by  copies  printed  by  the  duly  authorized 
printer  (41  Geo.  3,  c.  90,  s.  9).  There  is  no  statutory 
provision  for  the  proof  in  Scotland  of  Acts  of  the  English 
Parliament. 

-A^cte  extendiDg      Thosc  affecting  the  Channel  Islands  are  promulgated 

Islands.  by  registration  in  the   Eoyal    Courts  of  the  islands,(i') 

and  in  modern  Acts  it  is  usual  to  insert  a  provision  re- 
quiring such  registration. 

In  British  colonies  acquired  from  the  French  some 
proof  of  registration  of  French  legislative  acts  in  the 
colony  is  required  to  justify  their  acceptance  as  part  of 
the  colonial  law.(y) 


(/)  1  Statt.  Bealm,  Intr.  pp.  lixix,  Ixxxviii;  BeU,  Diet  Law  Soot.  tit. 
Statute.     See  also  2  Hen,  6,  stat  1,  c.  8. 

ig)  Euglish  Acta  intended  to  bind  Ireland  were  exemplified  and  sent  over 
for  proclamation.  (A)   Vide  infra,  p.  39. 

(0  See  In  re  States  of  Jersey  (1863),  9  Moore  P.  C.  185  ;  64  &  56  Vict. 
C  21,  B.  17. 

U)  See  Du  Boviay  v.  Thi  Bouiay  (1869),  L.  R.  2  P.  C.  430. 
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The  British  statutes   are  circulated  in  the  colonies  Or  to  other  ^ 
through  the   Colonial  Office,  to  which   136   copies   are-^^^"' 
annually  supplied,   and  the  Governments  of  the  chief 
colonies  annually  reprint,  as  an  annex  to  the  sessional 
publication  of  the  colonial  statutes,  such  of  the  imperial 
statutes  of  the  year  as  extend  to  the  colony. 

Colonial  laws  are  proved  out  of  the  colony  by  a 
certificate  of  the  proper  officer  of  the  colonial  Legislature 
that  the  document  to  which  it  is  attached  is  a  true  copy 
of  the  law  in  question  (28  &  29  Vict.  c.  63,  s.  6).(A;) 

The  London,  Edinburgh,,  and  Dublin  Grazettes  are  the  Subordinate 
received  official  channels  for  the  publication  of  all  the  ^^s**^***^"* 
administrative  legislation  effected  under  the  authority  of 
Acts  of  Parliament  But  all  the  more  important  rules 
and  orders  made  in  1890  by  different  departments  of 
State  have  been  published  in  a  single  volume,  and  it  is 
proposed  to  continue  this  official  edition  in  subsequent 
years.(/) 

Until  the  publication  in  1891,  under  the  supervision 
of  the  Statute  Law  Bevision  Committee,  of  an  index  to 
the  innumerable  regulations  and  orders  made  by  the 
various  departments  of  Government,  it  was  impossible 
to  realise,  or  even  to  find  out  without  great  research, 
what  rules  or  regulations  were  in  force  under  any  given 
Act  By  the  aid  of  this  index  and  the  annual  volumes, 
the  accessibility  of  the  growing  body  of  subordinate  legis- 
lation will  be  enormously  increased. 

The  effect  of  the  numerous  enactments  (m)  relating  to 
proof  of  subordinate  legislation   is  thus  summed  up  in 
8. 21  of  the  Evidence  Bill,  1891  : — "  Evidence  of  any  pro-  Evidence  of 
clamation,  order,  warrant,  license,  certificate,  rule,  regula-  SeMrtmentai ' 

oroers,  Ao, 

(k)  In  Canada  the  publication,  &c.,  of  the  statutes  is  regulated  bj  49 
Vict,  c  2  (1  Rev.  Statt.  Can.  p.  11). 
({)  This  volume  is  admissible  in  evidence  bj  virtue  of  45  Vict.   c.  9, 

B.4. 

(m)  17  &  18  Vict.  c.  104,  s.  7  ;  31  &  32  Vict.  c.  37,  ss.  2,  3  ;  33  &  34 
Vict  0. 14,  8.  12  (6) ;  33  &  34  Vict.  c.  76,  m.  83,  84 ;  33  &  34  Vict.  c.  79, 
t.  21 ;  34  &  35  Vict.  c.  70,  8.  5  ;  38  &  39  Vict.  o.  22,  s.  9  ;  40  &  41  Vict. 
c.  21,  8.  51 ;  40  &  41  Vict.  c.  63,  s.  68  ;  46  Vict.  c.  9,  s.  4  ;  46  &  47  Vict, 
c  52,  8-  140  ;  47  &  48  Vict  c.  76,  s.  15 ;  51  &  52  Vict.  c.  26,  s.  63  ;  52  &  63 
Vict  0.  30,  8.  7  ;  52  &  53  Vict  c.  63,  s.  30. 
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tion,  or  other  document  issued  by  Her  Majesty  or  by  the 
Privy  Council,  or  by  any  department  or  officer  mentioned 
in  the  first  column  of  the  First  Schedule  to  this  Act,  or 
by  the  Lord  Lieutenant  of  Ireland,  either  alone  or  acting 
with  the  advice  of  the  Privy  Council  in  Ireland,  may  be 
given  as  follows : — 

"  (a.)  By  the  production  of  a  copy  of  the  London, 
Edinburgh,  or  Dublin  Gazette,  as  the  case  may  be, 
containing  a  copy  of  the  document ;  or 

"  (i.)  By  the  production  of  a  copy  of  the  document 
printed  by  the  Queen's  printer  in  England^  or  by  the 
Queen's  printer  in  Ireland,  or  under  the  superin- 
tendence or  authority  of  Her  Majesty's  Stationery 
Office,  or  where  the  question  arises  in  a  court  in  any 
British  possession,  of  a  copy  printed  under  the 
authority  of  the  legislature  of  that  British  possession ; 
"  (c)  In  the  case  of  any  document  issued  by  Her 
Majesty,  or  by  the  Privy  Council  in  England  or 
Ireland,  or  by  the  Lord  Lieutenant,  either  alone  or 
acting  with  the  advice  of  the  Privy  Council  in 
Ireland,  by  the  production  of  a  copy  or  extract 
certified  to  be  true  by  the  proper  officer  of  the 
Privy  Council  in  England  or  Ireland,  as  the  case 
may  be,  or  by  any  one  of  the  lords  or  others  of 
the  Privy  Council  in  England  or  Ireland,  as  the 
case  may  be ; 

"  (d,)  In  the  case  of  any  document  issued  by  any 
department  or  officer  mentioned  in  the  first  column 
of  the  First  Schedide  to  this  Act,  by  the  production 
of  the  document  authenticated  by  the  seal  of  the 
department  or  by  the  signature  of  the  person  speci- 
-  fied  in  the  second  column  of  that  Schedule  in  con- 
nexion with  that  department  or  officer,  or  by  the 
production  of  a  copy  of  or  extract  from  that  document 
certified  as  true  by  that  officer." 


r 
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Naae  of  D«partinent  or  Officer. 


The  Treasury 
The  Admiralty 

Secretaries  of  State 
The  Board  of  Trade 


The  Education  Depart- 
ment 

The  Postmaster-General 

The  Local  Government 
Board 

The  Board  of  Agriculture 


Second  Colamn. 


Name  of  Certifyiug  Officer. 


Any  commissioner,  secretary,  or  assist- 
ant secretary  of  the  Treasury. 

Any  commissioner  of  the  Admiralty,  or 
any  secretary  or  assistant  secretary  of 
the  Admiralty. 

Any  secretary  or  under  secretary  of 
State. 

Any  secretary  or  assistant  secretary  of 
the  Board  of  Trade,  or  any  person 
authorised  in  that  behalf  by  the  Pre- 
sident of  the  Board  of  Trade. 

Any  member  or  secretary  or  assistant 
secretary  of  the  Education  Depart- 
ment. 

Any  secretary  or  assistant  secretary  of 
the  Post  Office. 

Any  member  or  secretary  or  assistant 
secretary  of  the  Local  Government 
Board. 

Any  member  or  secretary  or  assistant 
secretary  of  the  Board  of  Agriculture. 


The  printed  promulgation  of  the  statutes  in  the  form  Sessional 
of  sessional  publications  began  in  1484  in  England  (ti)  ^"^^***'°'^' 
and  in  1540  in  Scotland,  but  in  Ireland  not  till  the  reign 
of  Charles  I. 

In  1801,  by  resolution  of  the  House  of  Commons,  the 
King's  printer  was  authorized  and  directed  to  deliver  a 
certain  number  of  copies  of  each  public  general  statute 
in  accordance  with  a  list  appended  to  the  resolution. 

This  list{o)  was  not  based  on  any  definite  principle, 
but  continued  until  1881  as  the  basis  of  the  distribution 
of  statutes,  with  additions  made  by  successive  Secretaries 
of  State,  also  sanctioned  without  any  guiding  principle, 
and  without  revision  by  any  proper  authority,  or  any 


(a)  1  Statt.  Bealm,  Intr.  p.  Ivi. 

Jo)  Annexed  to  the  Report  of  the  Committee  appointed  in  1881  to  consider 
I  TCTise  it :  Pari.  Pap.  1883— C— 3648,  p.  27. 
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provision  for  responsibility  for  ensuring  the  delivery  of 
the  statutes  at  their  proper  destination. 

In  1835  a  Committee  of  the  House  of  Commons  con- 
sidered and  reported  (j9)  on  the  regulations  for  the  issue 
of  printed  papers,  but  no  action  seems  to  have  been  taken 
on  the  Report. 

In  1881  a  departmental  committee  was  appointed  for 
the  revision  of  the  promulgation  list,  on  the  recommenda- 
tion of  the  Select  Committee  appointed  by  both  Houses 
to  consider  the  First  Report  of  the  Stationery  Office. 

The  reformed  distribution  of  the  statutes  is,  however,  in 
the  nature,  not  of  a  promulgation  urH  et  orbi,  but  of  a 
supply  for  administrative  and  judicial  purposes  to  the 
officials  of  the  Government  and  of  counties  and  boroughs. 
And  there  seems  to  be  no  right  of  public  access  to  any  of 
the  statutes  so  distributed  except  where  they  are  in  the 
British  Museum  or  public  libraries.  Those  who  have  to 
administer  the  law  are  informed  of  the  Acts  of  the 
Legislature,  while  those  who  have  to  obey  it  have  to  find 
out  its  terms  by  experience  and  the  daily  papers. 

In  1886,  Mr.  Howell,  M.P.,  induced  the  Government 
to  sanction  the  publication  of  the  second  revised  edition 
of  the  statutes  in  a  cheap  form,  in  order  that  it  might  be 
easily  purchasable  for  the  libraries  accessible  to  the 
working  classes,  and  by  the  end  of  1891  the  edition  will 
be  completed  down  to  the  present  reign. 
Authenti-  A^  2.  "Strictly  speaking,  public  statutes  need  no  proof, 
Ribifc  Acts,  being  supposed  to  exist  in  the  memories  of  alL"(2)  But 
this  pleasant  fiction  merely  dispenses  with  formal  proof  of 
the  existence  of  the  Act,  and  the  necessity  of  reference  to 
it  in  pleading.  The  enactment^s  making  Queen's  printer's 
copies  evidence  apply  only  to  private  Acts,  not  to  be 
judicially  noticed,  and  there  is  no  corresponding  provision 
as  to  public  Acts  of  the  United  Kingdom. 

The  presence  of  any  ancient  document  vouched  as  a 
statute  on  the  Parliament  Roll   or  Statute  RoU,  or  its 


(p)  Pari.  Pap.  1835. 

{q)  Tajlor  on  Bvidence  (8th  ed.),  §  5,  1523. 
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absence  therefrom,  is  not  conclusive  for  or  against  its 
legislative  validity.(r) 

The  judges  have  to  some  extent  power  to  inquire 
whether  a  statute  is  what  it  purports  to  be — ^an  Act  of 
Parliament.(5) 

With  irregularities  or  departures  from  the  usage  of 
Parliament  (0  the  Courts  have  nothing  to  do.  They  cannot 
review  or  correct,  or  in  any  way  deal  with  them.  "  But 
though  a  departure  from  the  usage  of  Parliament  during 
the  progress  of  a  Bill  will  not  vitiate  a  statute,  in- 
formalities in  the  final  agreement  of  both  Houses  have 
been  treated  as  if  they  would  aflfect  its  validity.  No 
decision  of  a  court  of  law  upon  the  question  ha^  ever 
been  obtained,  but  doubts  have  arisen  there  ;(?^)  and  in 
two  modem  cases  Parliament  has  thought  it  advisable  to 
correct  by  law  irregularities  of  this  description." 

Sir  E.  May  (ParL  Pr.  (9th  ed.)  p.  601)  propounds 
three  questions  which  might  arise — 

(1)  Will  the  royal  assent  cure  all  prior  irre- 
gularities in  the  same  way  as  the  passing  of  a 
Bill  in  the  Lords  would  preclude  all  inquiry  as  to 
irregularities  in  any  previous  stage  ? 

(2)  Is  the  indorsement  on  the  Bill  recording  the 
assent  of  Queen,  Lords,  and  Commons  conclusive 
evidence  of  the  fact  ? 

(3)  May  the  Journals  of  either  House  be  per- 
mitted to  contradict  it  ? 

It  is  submitted  that  the  Courts,  in  an  ordinary  case, 
would  regard  the  existence  of  an  enrolled  copy  among 
the  records  of  Parliament  and  Chancery,  purporting  to  be 
duly  assented  to,  as  conclusive  out  of  Parliament,  and 
would  decline  to  enter  upon  any  inquiry  into  the  con- 
tents of  the  Journals  or  into  the  usages  or  resolutions  of 

(r)  See  The  Prince's  case  (1605),  8  Co.  Rep.  20  b  ;  4  Ruffhead,  Statutes, 

•  •• 

p.  XllL 

(t)  Loe.  eit.  18  a. 

(t)  May,  Pari.  Pract.  (9ih  ed.)  p.  600. 

(«)  PyUdngton's  case  (1460),  Y.  B.  33  Hen.  6,  f.;  and  see  per  Hale, 
C.J.,  in  College  o/Phisitians  v.  Cooper  (1676),  3  Keb.  637,aiid  Coke,  in  The 
hinee^s  ease  (1606),  8  Uep.  18  a. 


(: 
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either  House,  except  so  far  as  they  purport  to  alter  the 
law.(a7) 

Once  satisfied  of  the  authenticity  of  an  Act,  the  judges 
would  be  bound  to  take  judicial  notice  of  its  contents,  and 
as  it  is  not  permissible  to  refer  to  debates  in  Parliament 
in  explanation  of  the  meaning  of  an  Act,  so  also  it  would 
seem  no  part  of  the  judicial  office  to  scrutinise  the  con- 
tents of  the  Journals  of  either  House  or  the  drafts  of 
Bills  to  see  whether  the  Act  in  question  had  properly 
received  the  assent  of  the  Legislature. 

If  a  serious  question  were  raised  as  to  the  validity  of 
an  Act,  no  doubt  the  judges  would  adjourn  the  proceed- 
ing in  which  it  arose  until  Parliament  had  an  oppor- 
tunity of  settling  the  question  by  a  fresh  Act,  as  was 
done  in  the  case  in  1450  referred  to  by  Sir  Erskine  May 
(Pr.  of  Pari.  9th  ed.  p.  601). 

If  any  reason  arises  for  doubting  the  accuracy  of  the 
print  of  any  statute,  reference  may  be  had  to  the 
Chancery  enrolment  as  to  statutes  passed  prior  to  1849, 
and  also,  as  to  Acts  between  1487  and  1849,  to  the 
original  Acts  preserved  in  the  Parliament  Office. 

Apparently  this  is  to  be  done  by  the  Court  itself  with 
reference  to  public  general  Acts,  and  it  does  not  seem  to 
be  the  duty  of  the  parties  to  examine  or  to  produce  an 
examined  copy  of  the  entry  on  the  Chancery  Roll  or  of 
the  vellum  print.  The  records  of  Parliament  are  open 
(for  a  fee)  to  all  who  desire  to  coUate  the  Queen's 
printer's  copy  with  the  Parliament  Roll  or  original  Act 
or  print  on  vellum,  and  it  is  in  accordance  with  ordinary 
judicial  practice  to  require  the  person  who  disputes  the 
accuracy  of  an  official  document  to  make  good  his 
assertion. 
Private  Acts.  Private  Acts  printed  and  for  sale  are  proved  by  a  copy 
printed  by  authority. 

Private  Acts  not  printed  for  sale(y)  are  proved  by  an 

{x)  IStockdale  v.  Hansard  (1837),  3  St.  Tr.  N.  8.  723,  860.  The  Court, 
in  BradXauah  y.  Qosset  (1884),  12  Q.  B.  D.  27,  declined  to  go  behind  a 
resolation  of  the  Honae  of  Commons  as  to  its  own  internal  management. 

iy)  Collections  of  these  Acts  are  available  in  the  libraries  of  the  Ions  of 
Court 
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exemplificationX^;)  transcript,(a)  or  certified  ,copy  of  the 
original  from  the  EoUs  House  or  Clerk  of  the  Parlia- 
ments. 

The  old  practice,  where  a  private  Act  had  to  be 
proved,  was  to  obtain  a  certification  of  the  Act  out  of 
Chancery.  The  fact  of  its  enrolment  there  justified  the 
assumption  that  the  royal  assent  had  been  given. 

When  doubt  arose  as  to  the  correctness  of  the  enrol- 
ment in  Chancery,  that  Court  issued  a  certiorari  to  the 
Clerk  of  the  Parliaments,  who  made  a  return  by  exempli- 
fying the  Act  from  the  records  in  his  custody.(&) 

Until  the  Judicature  Acts  the  Common  Law  Courts 
could  not  send  to  the  Clerk  of  the  Parliaments,  (c) 

But  at  the  present  time,  when  any  doubt  arises  on 
on  any  statute,  the  High  Court  requires  the  attendance  of 
an  officer  from  the  Parliament  Office  with  the  original  Act, 
engrossed  or  printed  on  vellum  as  the  case  may  «be,  and 
the  formalities  of  certiorari  and  return  are  superseded  by 
collation  of  the  original  Act  with  the  Queen's  printer's 
copy  circulated  for  public  use,  or,  in  the  case  of  statutes 
not  printed  for  circulation,  by  reference  to  the  original 
Act,  which  is  now  always  printed. 

The  Supreme  Court  of  the  United  States  takes  judicial  U.S.  rule  as 
notice  of  the  statutes  of  all  the  States.(c{)  Inq^  into 

The  principles  to  be  adopted  by  the  judges,  in  case  of  *^^J»o»ticity. 
any  doubt  arising,  are  thus  stated  by  Fuller,  C.J.,  in  lie 
Duncan  (1890),  139  U.  S.  at  p.  457, in  a  manner  which 
seems  equally  applicable  to  British  Acts  : — 

''  On  general  principles,  the  question  as  to  the  existence 
of  a  law  is  a  judicial  one,  and  must  be  so  regarded  by  the 
[Federal]  Courts  of  the  United  States.     This  subject  was 


{t\  A  copy  made  from  the  Chancery  Boll — (1)  for  the  safe  custody, 
proclaimiog,  or  recording  of  the  Act ;  or  (2)  for  affording  authentic  evidence 
of  its  tenor.  It  was  examined  with  the  record  and  certified  by  the  old 
masters  in  Chancery  :  1  IStatt.  Kealm,  Intr.  p.  xxxv. 

(a)  Transcripts  by  writ  were  copies  sent  into  Chancery,  in  answer  to  the 
Kiii^s  writ  of  certiorari  or  mandate,  to  the  officer  who  had  the  custody  of  the 
orieioal. 

{b)  Per  Hale,  C.J.,  in  Ckillege  of  PhiMtians  v.  Cooper  (1675),  3  Keb. 
^. 

{e)  See  1  Statt  Jtealm,  Intr.  p.  Ixiz. 

(d)  Oomuey  v.  Bunyan  (1890),  139  U.  S.  623,  at  p.  635  (Lamar,  J.). 
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fully  discussed  in  Gardner  v.  Collector  [1867,  6  WalL  U.  S. 
499(e)].     After  examining  the  authoricies,  the  Court  in 
that  case  lays  down  the  general  conclusion  ('  on  principle 
as  well  as  authority ')  that  '  whenever  a  question  arises 
in  a  court  of  law  of  the  existence  of  a  statute,  of  the 
time  when  it  took   effect,  or  of  the  precise  terms  of  a 
statute,   the  judges  who  are  called  upon  to  decide   it 
have  a  right  to  resort  to  any  source  of  information  which, 
in  its  nature,  is  capable  of  conveying  to  the  judicial 
mind  a  clear  and  satisfactory  answer  to  such  question, 
always  seeking  first  for  that  which  in  its  nature  is  most 
appropriate  unless  the  positive  law  has  enacted  a  different 
rule.'     Of  course,  any  particular  State  [of  the  Union]  may 
by  its    Constitution  and  laws  prescribe    what  shtdl   be 
conclusive  evidence  of  the  existence  or  non-existence  of 
a  statute ;  but,  the  question  of  such  existence  or  non* 
existence  being  a  judicial  one  in  its  nature,  the  mode  of 
ascertaining  and  using  that  evidence  must  rest  in  the 
sound  discretion  of  the  Court  on  which  the  duty  in  any 
particular  case  is  imposed,"(/)     It  has  also  been  laid 
Presumption    down  in  the  United  States  that  "  a  statute  duly  certified  is 
cop^s^printed  presumed  to  have  been  duly  passed  until  the  contrary  ap- 
^r  Mrtifled  ^     pcars,  a  presumption  arising  in  favour  of  the  law  as  printed 
by  authority,  and  in  a  higher  degree  of  the  original  on 
tile  in  the  proper  repository,"(^)  and  that  "  the   Court, 
for  the  purpose  of  informing  itself  of  the  existence  or 
terms  of  a  statute,  cannot  look  beyond  the  enrolled  Act 
certified   to  by  those  officers  who  are   charged  by  the 
Constitution  with  the  duty  of  certifying."('0  In  substance, 


{e)  I^^ppn  the  existence  of  a  Federal  Act  said  to  have  been  approved  in 
1861.     The  case  deals  with  the  early  English  authorities  on  the  subject 

(/)  The  Federal  Courts  adopt  the  adjudication  of  the  State  Courts  as  to 
the  authenticity  of  State  Acts  and  the  evidence  by  which  they  may  be 
impeached,  but  are  free  under  their  own  jurisdiction  to  pronounce  on  the 
validity  of  the  enactments.  The  Privy  Council  would  doubtless  follow  a 
somewhat  similar  rule,  but  with  greater  liberty  on  the  question  of  authenti- 
cation, being  constitutionall^r  capable  of  overniling  any  colonial  Act  KuUra 
vires,  and  any  colonial  decision  if  erroneous. 

{g)  Be  Duncan  (1890),  139  U.  S.  at  p.  467  (i^iller,  C.J.).  The  Suprenie 
Court  is  now  considering  whether  the  omission  of  certain  formalities  invali* 
dates  the  Presidential  assent  to  the  MacKinlay  Tariff  Act. 

{h)  Loc  cU,  at  p.  459. 
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therefore,  the   law    of   the    two   countries  is  the  same,  'f 
allowing   for  the  particular  exigencies    of   the   written 
Constitutions  of  the  Union  and  the  States,  and  the  con- 
sequent  capacity    of   the  Courts   to  pronounce  on  the 
validity  of  legislative  enactments.     And  it  seems  likely 
that  our  courts  would  also  adopt  the  American  rule  that : 
"  Wherever  a  suit  comes  to  issue,  whether  in  the  court  Authenticity  to 
below  or  in  the  higher  tribunal,  an  objection  resting  upon     ^^^^  ' 
the  failure  of  the  Legislature  to  comply  with  the  pro- 
visions of  the  Constitution  should  be  so  presented  that 
the  adverse  party  may  have  opportunity  to  controvert  the 
allegations,  and  to  prove  by  the  record  due  conformity 
with  the  constitutional  requirements."(^) 

The  only  parts  of  a  public  statute  which  may  be 
traversed  or  contested  to  any  extent  in  an  English  court 
of  justice  are — 

(1)  The  words  of  assent,  and 

(2)  The  preamble  and  recitals. 

These  alone  contain  any  allegations  of  fact,  the  rest  of 
the  Act  expressing  the  will  of  the  Legislature. 

The  consent  of  Queen,  Lords,  and   Commons    being^inquiryasto  ^ 
essential  to  constitute  an  Act  of  Parliament,(A;)  any  doubt  wordroP  ^ 
as  to  the  giving  of  this  consent  may  be  investigated  by  thei^®*®"*- 

» 

Courts,  and  is  the  only  question  as  to  the  validity  of  the  Act. 
which,  under  our  Constitution,  the  Courts  may  investigate.^ 
The  proper  mode  of  determining  any  doubt  of  this 
kind  would  be  by  certificate  from  the  Speakers  of  both 
Houses  of  Parliament,  or  by  proof  that  the  impugned 
statute  was  duly  enrolled  in  Parliament,  or  the  original 
duly  indorsed  with  the  fact  and  date  of  the  royal 
assent.  But  it  is  more  than  likely  that  the  judges, 
as  to  modem  Acts,  would  decline  to  go  behind  the 
Parliament  EoU  or  the  Queen's  printer's  copies  of  Acts 
officially  supplied,  unless  they  received  oflBcial  intimation 


{%)  In  re  Duncan  (1890),  139  U.  S.  at  p.  457,  citing  People  v.  Supervisors 
of  Chenango  (1853),  8  N.  Y.  (4  Selden)  317,  325. 

(A)  The  Prince's  ease  (1605),  8  Co.  liep.  18;  College  of  Phisitums  v. 
Cooper  (1675),  3  Keb.  587  (Hale.  C.  J.).  By  this  nile  fell  all  the  ordinances  of 
the  Xong  Parliament.     Fide  in/ra,  pp.  62,  63. 
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from  some  branch  of  the  Legislature  that  the  necessary 
consents  had  not  been  giyen.(Z) 
18  Edw.  1,  c.  1.  The  earliest  rule  on  the  subject  is  given  by  Coke  (on 
Littleton,  98  b)  with  reference  to  the  statute  of  Quia 
Erruptores  :  "  Secondly,  it  is  (amongst  other  Acts  of  Parlia- 
ment) entered  into  the  Parliament  BoU,  and  therefore  shall 
be  intended  to  be  ordained  by  the  King  by  the  consent 
of  the  Lords  and  Commons  in  that  Parliament  assembled. 
Thirdly,  it  is  a  general  law  whereof  the  judges  may  take 
knowledge,  and  therefore  it  is  to  be  determined  by  them 
whether  it  is  a  statute  or  not." 

Evidence  of  the  royal  assent,  other  than  the  words  of 
enactment,  was  never  required  as  to  the  earlier  statutes, 
public  or  private  [per  Hale,  C.J.,  in  College  of  P?iisiiians 
V.  Cooper  (1675),  3  Keb.  587],  and  from  3  Edw.  1  to 
Hen.  6  there  is  no  mention  of  the  royal  assent  on 
public  or  private  Acts  other  than  the  words  of  enact- 
ment. 

The  importance  of  this  question  with  reference  to  old 
Acts  lay  in  the  fact  that,  as  the  Act  was  in  the  form  of  a 
petition,  unless  it  was  indorsed  le  roy  le  veidt  or  soil  fait 
come  U  est  cUsirS,  the  sole  evidence  of  royal  assent  was  the 
appearance  of  the  Bill  on  record. 

Since  1793  it  is  submitted  that  such  evidence  may  in 
some  cases  be  necessary,  for  the  commencement  of  an 
Act  is  now  regulated  by  the  indorsed  date  of  royal 
assent,  and  not  by  the  commencement  of  the  session,  and 
that  in  the  absence  of  such  indorsement  by  the  Clerk  of 
the  Parliaments  no  document  can  be  treated  as  an  Act 
without  further  inquiry  as  to  the  fact  and  date  of  assent. 
But  the  judges  take  judicial  knowledge  of  the  order  and 
course  of  proceedings  in  Parliament  with  reference  to 
statutes.(m) 

Assent  is  now  usually  given  by  Eoyal  Commission,  to 
which  are  scheduled  the  Bills  assented  to,  specified  by 
their  short  titles. 

(Q  See  May,  Pari.  Pr.  (9th  ed.)  pp.  601  et  tqq. 

(m)  SSee  Boeooe,  Nisi  Prius  (16th  ed.),  p.  SO;  Taylor,  Evidence  (Sth  ed.), 
p.  107. 


Facta  atcUed  in  Preamble.  -  Ail 

The  preamble  precedes  the  words  of  enactment,  and  inquiry  as  to 
is  in  the  nature  of  a  recital  of  the  facts  operative  on  the  ^^bies 
mind  of  the  lawgiver  in  proceeding  to  enact.  *^^  recitals. 

The  validity  of  its  contents  can  never  come  in  question, 
nor  that  they  induced  the  Legislature  to  legislate ;  but 
it;  does  not  therefore  follow  that  the  facts  stated  are  true, 
nor  that  they  are  to  be  judicially  noticed  as  evidence 
conclusive  against  all  the  world. 

It  has  been  contended,  on  the  one  hand,  that  recitals 
in  Acts  of  Parliament  are  not  evidence  of  facts,  but  only 
of  the  opinion  of  the  Legislature,  or  of  representations 
made  to  it  and  believed  by  it.  On  the  other  hand,  it  is 
nrged  that  recitals  of  facts  contained  in  a  preamble 
amount  to  findings  with  respect  to  those  facts  in  the 
High  Court  of  Parliament,  and  conclusive  upon  all  in- 
ferior Courts  and  all  subjects,  being  in  the  nature  of  res 
judicata.  But  thus  far  the  Courts  have  steered  a  middle 
course  between  these  two  opinions,  as  appears  from  the 
opinion  of  Bayley,  J.,  in  B.  v.  Siutton  (1816),  4  M.  &  S. 
at  p.  549:  "The  preambles  to  the  two  Acts  of  Parlia- 52 Geo. 3, cc. 
ment,  I  think,  are  still  more  free  from  objection  than  the  ^^>  ^'• 
proclamation,  and  they  assume  as  facts  that  outrages  did 
exist  When  we  consider  in  what  manner  an  Act  of 
Parliament  is  passed,  and  that  it  is  a  public  proceeding (ti) 
in  all  its  stages,  and  challenges  a  pubUc  inquiry,  and 
when  passed  is  in  contemplation  of  law  the  act  of  the 
whole  body,(o)  it  seems  to  me  that  its  recital  must  be 
taken  as  admissible  evidence,  and  in  this  case  was 
confirmatory  evidence." 

The  same  conclusion  was  reached  by  Lord  Ellen- 
borough  (p)  :  "  Next  it  is  objected  that  the  Acts  of  Parlia-  52  Geo.  3,  cc. 
ment  were  not  evidence.  For  what  purpose,  then,  are  the  *  ' 
judges  bound  to  take  judicial  notice  of  public  Acts  of 
Parliament  but  in  order  that  they  may  have  a  knowledge 
of  them  themselves  and  communicate  it  to  others  ?  The 
judge  is  bound,  not  only  to  take  judicial  notice  of  their 


(n)  7.6.,  a  proceeding  by  or  on  behalf  of  the  public, 
(o)  J.e.,  of  the  nation. 
Xoe.  dt,  p.  542. 
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contents  himself,  but  to  state  it  to  the  jury ;  for  if  he  is 
not  to  state  the  eame,  for  what  purpose  is  he  to  take  notice 
r  of  them  ?  •  .  .  .    Public  Acts  of  Parliament  are  binding 
'   upon  every  subject,  because  every  subject  is  in  judgment 
of  law   privy   to    the  making  of    them,   and    therefore 
supposed  to  know  them,  and  formerly  the  usage  was  for 
the  sheriflF  to  proclaim  them  at  his  county  court ;  and  yet 
^what  evlery  subject  is  supposed  to  know,  and  what  the 
judge  is  bound  judicially  to  take  notice  of,  it  is  said  the 
jury  cannot  advert  to,  for  if  this  evidence  was  inadmis- 
sible it  must  be  because  the  jury  could  not  be  charged 
with  it." 

The  reasoning  of  Lord  EUenborough  and  Bayley,  J., 
leads  further  than  they  followed  it.  An  Act  of  Parliament 
is  not  evidence  in  the  ordinary  sense  of  the  term,  but  a 
declaration  of  the  will  of  the  Legislature  on  the  subject 
to  which  it  relates.  Words  of  enactment  are  clearly 
separable  from  the  motives  or  beliefs  which  lead  to 
legislation.  So  far  as  the  enactment  is  concerned,  it  is 
"  sic  volo  sic  jvheOyStet  pro  rationc  voluntas,'*  But  so  far  as 
a  preamble  recites  facts  in  pais,  other  considerations  apply. 
'^It  is  incontrovertible  in  law  that  the  recitals  motived 
the  enactment,  but  it  does  not  therefore  follow  that  the 
recitals  are  true  or  conclusive  in  fact  upon  individuals. 

The  omnipotence  of  Parliament  does  not  extend  to 
facts,  nor  imply  its  infallibility.(2')  Yet  if  judge  or  jury 
were  free  to  controvert  the  motives  of  an  enactment,  and 
its  recitals  were  to  be  merely  admissible  in  evidence,  it 
would  seem  that  to  deal  with  them  otherwise  than  as 
a  conclusive  decision  upon  a  question  of  fact  would  be 
either — 

(a)  Not  to  take  judicial  notice  of  the  recitals ;  or 

(b)  To  decide  that  the  statute,  being  based  on 
false  recitals,  was  not  binding. 

The  via  media  between  these  two  alternatives  is  to  re- 
gard the  preamble  as  conclusive  in  so  far  as  it  elucidates 
the  intention  of   Parliament  expressed  in  the  enacting 


(5)  In  spite  of  that  method  of  drafting  which  requires  A.  to  be  deemed  B. 
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part,  but  as  primd  facie  evidence  only  of  the  matters  of 
bet,  in  the  same  way  as  recitals  in  old  deeds  are  by 
the  Vendor  and  Purchaser  Act,  1874.  37  ASSVict 

As    the    oldest  Acts  were   in   the    form    of   a   grant  ^^  '^' 
with  recitals,  it  was  always  conceivable  that  the  King 
might  be  deceived  in  his  grant,  but  the  onvs  of  proof 
was  on  the  person  who  challenged  the  correctness  of  the 
recitals. 

The  Courts  are  occasionally  asked  to  infer  the  existence  Limits  of 
of  a  statute  which  is  not  of  record  in  order  to  give  eflFect  ^"  ^**  ^^  '^* 
to  the  judicial  rule  of  endeavouring  to  find  a  legal  origin 
for  a  well-established  usage,  (r)  This  is  an  attempt  to 
extend  the  presumption  as  to  lost  grants  to  statutes,  and 
seems  to  be  based  on  the  original  identity  in  form 
between  royal  charters  and  statutes.  The  most  recent 
instance  of  this  contention  is  in  Chilton  v.  Corporation  of 
London  (1878),  7  Ch.D.  735,  where  the  inhabitants  of  a 
parish  claimed,  by  custom,  a  right  to  lop  wood  within 
a  manor.  Jessel,  M.E.,  there  said  (at  p.  740) :  "  But 
then  it  is  said,  though  the  right  is  not  known  to  the 
common  law,  it  may  be  created  by  Act  of  Parliament, 
and  the  judge  is  bound  to  assume,  when  not  disputed  by 
the  pleadings,  that  it  has  been  so  created.  The  answer 
to  that  is,  simply,  that  the  judge  is  theoretically  bound 
to  take  notice  of  all  Acts  of  Parliament ;  that  is,  he  is 
bound  theoretically  to  know  the  contents  of  them,  and  to 
be  aware  that  there  is  no  such  Act  of  Parliament  I 
say  'theoretically,'  but  practically  the  judge  requires 
attention  to  be  called  to  the  particular  statute,  and  the 
clauses  and  sections  of  it  that  bear  on  the  matter  in  hand. 
But  he  is  boimd  to  take  judicial  notice  of  all  Acts  of 
Parliament ;  and  even  on  demurrer,  which  is  our  strictest 
form  of  pleading,  any  Act  of  Parliament  can  be  taken 
notice  of  without  being  pleaded  on  either  side."  But  it 
is  submitted  that  this  statement  of  the  law  is  too  wide. 
The  duty  of    the    judges  to  take  judicial  notice  of  a/' 


(r)  See  per  Bowen,  L.J.,  in  PhiUips  v.  EaUiday  (1889),  23  Q.  B.  D.  48, 
aflSnned  (1891)  A.  C.  228. 
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statute  is  confined  to  public  Acts.(5)  Private  Acts  must 
be  both  pleaded  and  proved,  unless  by  a  special  clause  or 
under  Brougham's  Act  (13  &  14  Vict.  c.  21),  s.  7,  or  the 
Interpretation  Act,  1889,  s.  9,  judicial  notice  is  to  be 
taken  of  them.(0 

3.  When  the  authenticity  and  validity  of  a  statute 
are  ascertained,  the  next  questions  arising  upon  its  con- 
struction are  the  correctness  of  the  text  vouched  and  the 
mode  of  solving  any  doubts  arising  on  that  head.  From 
this  point  of  view  new  statutes  fall  into  four  classes — 

(1)  Statutes  passed  prior  to  the  invention  of  print- 
ing which  are  of  record ; 

(2)  Like  statutes  not  of  record ; 

(3)  Statutes  passed  since  the  invention  of  printing, 
printed  and  circulated  by  authority ;  and 

(4)  Like  statutes  unprinted,  or  printed  and  not  so 
circulated. 

In  case  of  doubt  as  to  the  text  of  a  statute  which  is  to 
be  judicially  noticed,  it  is  for  the  judges  to  refer  to  the 
record  or  document  containing  the  most  authentic  copy  of 
the  statute. 

Most  Acts  between  1278  and  1487  appear  on  the 
Statute  EoU  preserved  in  the  Tower,  which  is  a  record 
of  Chancery  on  which  most  of  the  statutes  of  the  period 
are  entered  when  drawn  up  in  form  for  proclamation  and 
publication.(i^)  There  is  a  gap  from  8  Hen.  6  to  23  Hen. 
6,  owing  to  the  Wars  of  the  Roses.  It  would  seem  that 
the  roll  was  made  up  till  4  Hen.  7.  The  last  statute 
preserved  in  the  Statute  Koll  form  is  also  the  first  of 
which  no  Latin  or  French  version  is  extant.(2;) 

Coke  and  Hale  say  that  some  of  the  earlier  statutes 
are  not  of  record  ;(y)  but  subsequent  research  has  shown 


{$)  Co.  Litt.  98  b. 

(t)  See  Taylor  on  Eyidenoe  (8th  ed.),  p.  1303  ;  Roflooe,  Nisi  Prias  (16th 
ed.),  pp.  104,  105. 

(tt)  1  Statt.  Realm,  Intr.  p.  xxxiv. 

{X)  1  Rev.  Statt.  (2nd  ed.)  p.  235. 

(yj  Ruflfhead'a  Statt.  vol.  i.  Pref.  p.  ixiv  ;  Hale,  Hist.  C.  L.  ch.  1 ;  (Mege 
of  PhuiHant  y.  Cooper  (1675),  3  Keb.  587  ;  SUtt.  Realm,  vol.  L  Intr. 
p.  xxzii. 
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them  to  be  in  error  as  to  most  of  the  Acts  and  ordinances 
which  they  specify  as  unrecorded. 

Whether  of  record  or  not,  a  statute  is  equally  binding 
if  its  authenticity  is  once  ascertained,(2:)  and  evidence  of 
its  promulgation  is,  as  already  said,  not  required. 

Unrecorded  statutes  are  from  time  to  time  discovered 
in  reprinting  documents  in  the  Eecord  Office,(a)  but  those 
found  are  not  of  any  practical  value  or  present  legislative 
validity. 

Acts  from  1487  to  1849,  with  few  exceptions,(6)  are  The  original 
among  the  original  Acts  in  the  custody  of  the  Clerk  of 
the  Parliaments,  which  show  the  original  text  as  engrossed 
in  black  letter,(c)  with  all  subsequent  additions  and 
erasures,  and  indorsed  with  the  signatures  of  the  Clerks 
of  both  Houses.  Of  this  a  transcript,  which  was  much 
more  legible  than  the  original,  was  made  and  certified 
by  the  Clerk  of  the  Parliaments,  and  sent  to  the  Eolls 
House. 

Since  1849  two  prints  on  vellum  of  every  Act,  public, 
localy  or  private,  are  prepared.  One  is  retained  by  the 
Clerk  of  the  Parliaments,  with  a  certificate  of  royal 
assent.  The  other,  similar  in  every  respect,  and  bearing 
a  like  certificate,  is  sent  to  the  Bolls  House.  The  original 
Acts  retained  by  the  Clerk  of  the  Parliaments  are  num- 
bered consecutively,  regardless  of  distinction  between 
public  and  other  Acts.  The  copies  sent  to  the  Bolls 
House  are  numbered  in  three  series  in  accordance  with 
the  classification  adopted  in  the  sessional  publication  of 
the  statutes. 

Inquiry  into  the  printed  editions  of  the  statutes  may  Becord  Com- 
be material —  Sutiin^ 

(1)  As  to  the  authenticity  of  an  Act ; 

(2)  Its  proof  in  judicial  proceedings  ;  or 

(3)  The  accuracy  of  the  text  vouched. 

iz)  The  documents  in  which  they  are  preserved  usually  contain  evidence 
of  pnnnulgation. 


la)  E.g.,  a  statute  forbidding  Jews  to  hold  land,  in  Gesta  Abbatam  Sti. 

htath  voL  i.  pp.  402>404,  523. 

(h)    Vide  1  Cliff.  32S.    Not  all  these  Acts  are  printed. 


Albani,  vol  i.  pp.  402^404,  523. 

(b)  Vide  1  cm 

(c)  1  Cliff.  322. 
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For  ordinary  purposes  as  to  statutes  prior  to  1713 
reference  is  usually  made  to  the  folio  edition  of  the 
Statutes  of  the  Realm  published  by  the  Eecord  Com- 
mission, the  text  of  which  is  adopted  in  the  revised 
editions  of  the  statutes.(c^ 

It  also  contains  (Intr.  p.  xlix)  a  catalogue  raisonnS 
of  all  editions  published  by  public  or  private  venture 
prior  to  1811,  all  of  which  it  has  for  practical  purposes 
superseded.  The  origin  of  the  edition  and  the  modvs 
operandi  of  the  editors  deserve  brief  notice. 

In  1800  the  House  of  Commons  presented  an  address 
to  the  Crown  asking  that  directions  should  be  given  for  the 
better  preservation,  arrangement,  and  more  convenient  use 
of  the  public  records  of  the  kingdom.(e)  In  consequence, 
a  Royal  Commission  was  appointed  in  the  same  year, 
whose  first  resolution  was  that  a  complete  and  authentic 
collection  of  the  statutes  of  the  realm  be  prepared, 
including  every  law,  as  well  those  repealed  or  expired 
as  those  now  in  force,  with  a  chronological  list  of  them 
and  a  table  of  their  principal  matters.  As  a  result  of  the 
labours  of  this  Commission,  the  statutes  of  the  realm  up 
to  1713  were  published  between  1811  and  1828. 
This  edition  contains — 

(1)  All  instruments  contained  in  any  general 
collection  of  statutes  published  prior  to  that  of 
Serjeant  Hawkins  in  1735  ; 

(2)  Such  matters  of  a  public  nature  purporting 
to  be  statutes  as  were  introduced  by  him  or  subse- 
quent editors,  particularly  Cay  and  Ruflfhead ;  and 

(3)  Such  new  matters  of  the  like  nature  as  could 
be  taken  from  sources  of  authority  not  to  be  con- 
troverted— ^viz.,  statute  rolls,  inrolments  of  Acts, 
exemplifications,  transcripts  by  writ,  and  original 
Acts. 

Act88incei7i8.      Of  all  public  and  many  private   Acts    since   1713 
Queen's  printer's  copies  are  obtainable.     They  used  to  be 

((2)  1  Statt.  Realm,  Intr.  p.  xxxv.   Tho  soarces  from  which  the  statotei 
printed  Hre  derired,  and  the  varUe  lectionea^  are  indicated  in  these  editiooB. 
(e)  1  Statt.  Realm,  Intr.  p.  viii. 
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printed  in  three  forms — folio,  quarto,  and  octavo.  A 
Committee  of  the  House  of  Commons  in  1835  recom- 
mended discontinuance  of  the  folio  and  quarto  editions, 
but  the  folio  was  not  dropped  till  1881,  and  the  quarto  is 
still  published. 

Till  1886  Acts  of  Parliament,  when  printed  subject 
to  the  promulgation  list,  became  the  private  property  of 
the  Queen's  printer,  who  had  the  monopoly  of  their 
publication,  and  did  not  act  merely  as  agents  of  the 
Crown.  But  in  1881  a  Select  Committee  of  both  Houses 
recommended  that  this  arrangement  should  be  discon- 
tinued, and  that  Acts  of  Parliament  should  be  printed  and 
sold  under  the  same  regulations  as  other  parliamentary 
paper8.(/) 

By    the    Documentary    Evidence    Act,     1882,    the  45  Vict,  c.  9. 
Stationery  OflBce  was  put  into  the  position  of  the  Queen's 
printer  with  reference  to  public  documents  which  are  by 
statute  evidence,  or  conclusive  evidence,  if  purporting  to 
be  printed  by  the  Queen's  printer. 

Since  1886  statutes  and  all  parliamentary  papers  and 
public  documents  emanating  from  the  different  depart* 
ments  of  Government  are  printed  for  and  issued  by  the 
Stationery  Office,  and  letters  patent  have  been  issued  to 
the  controller  of  the  office  constituting  him  the  Queen's 
printer. 

Doubts  as  to  the  correctness  of  any  of  these  received  The  revised 
editions  can  only  be  solved  by  reference  to  the  original  ^  *"  *• 
authorities  referred  to  above.  In  no  case  is  the  official 
print  made  conclusive  evidence  as  to  the  text  of  a 
statute.(9)  But  the  revised  editions  may  now  be  said  to 
have  attained  the  position  of  an  authorized  version  of  the 
statutes  by  the  effect  of  the  Interpretation  Act,  1889, 
8.  35  (2).(A) 

Where  any  Act   passed   after  December  31,    1889, 


(/}  Pari.  Pap.  ISSl,  No.  366. 

{g)  The  first  print  of  the  Education  Act,  1S91,  was  withdrawn  as  not 
einbcMlying  the  tenor  of  the  Act  as  ultimately  assented  to  by  Parliament. 
gee  Chitty's  Statutes  of  1891,  ed.  liOly,  p.  28. 

(&)  Provisions  to  the  like  effect  used  to  be  inserted  at  the  head  of  the 
repeal  schedules  annexed  to  S.  L.  Revision  and  Consolidation  Acts. 
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contains  a  reference  to  any  Act  by  its  short  title  or 
regnal  year,  the  reference,  unless  a  contrary  intention 
appears,  is  to  be  read  as  referring,  in  the  case  of  statutes 
included  in  any  revised  edition  of  the  statutes  purporting 
to  be  printed  by  authority  to  that  edition,  and  in  the  case 
of  Acts  not  so  included,  and  passed  before  1714  (1  Geo.  1), 
to  the  edition  prepared  under  the  direction  of  the  Eecord 
Commission,  and  in  other  cases  to  the  copies  of  the 
statutes  purporting  to  be  printed  by  the  Queen's  printer, 
or  under  the  superintendence  or  authority  of  H.M/s 
Stationery  OSice.(i) 

This  enactment  only  authorizes  the  version  for 
parliamentary  purposes,  such  as  recital  or  repeal,  and 
leaves  untouched  the  question  of  the  accuracy  of  the 
text  or  the  validity  of  the  statutes.  But  in  substance  it 
constitutes  the  editions  named  as  part  of  the  official  text 
of  the  Statute-book. 
Scottiflh  It  was  the  exclusive  privilege   and   official   duty    of 

^^^^'  the  Lord  Clerk  Eegister  to  enter  the  Acts  of  the  Scottish 

Parliament  in  the  proper  record,  and  to  furnish  copies  to 
sheriffs,  magistrates  of  burghs,  and  such  as  might  demand 
them. 

Scottish  Acts  were  first  printed  in  1541  by  virtue  of 
an  ordinance  of  James*  V.,  which  directed  the  Clerk 
Eegister  to  make  authentic  copies,  so  far  as  concerned 
the  common  weal  (i.e.,  except  of  private  Acts),  under  his 
hand,  to  be  printed  by  what  printer  he  chose. 

In  1592  and  1607  the  Scottish  Parliament  directed 
the  printing  and  publication  of  the  editions  of  Scottish 
Acts  prepared  by  Sir  John  Skene,  Clerk  Eegister,(y) 
which  are  received  as  the  authorized  text. 

There    is   no  statutory    provision    for   the    proof    in 

English   legal  proceedings  of  any  Act  of    the    Scottish 

Parliament. 

Irish  Acta.  The  Irish  statutes  were  printed  in  1765  in  folio  in 

pursuance  of  the  order  of  the  Lord  Lieutenant  (the  Earl 

(»)  See  Pari.  Pap.  1881,  No.  356,  p.  vii,  and  Documentary  Eyidence  Act, 
1882  (46  Vict.  c.  9). 
{j)  1  Statt.  Bealmy  Intr.  pp.  xliii,  Ixxix. 
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of  Halifax)  to  give  effect  to  a  resolution  of  the  Irish 
House  of  Lords  that  an  edition  of  the  statutes  should  be 
prepared  under  the  inspection  of  the  Lord  Chancellor 
and  judges.  This  edition  has  always  been  exclusively 
referred  to  and  accepted  in  the  courts  in  Ireland,(A;)  but 
is  now  superseded  by  the  revised  edition  of  the  statutes 
of  Ireland  (1310-1800)  published  in  1885  by  autho- 
rity.© 

Acts  of  the  Irish  Parliament  may  be  proved  in  legal 

proceedings  in  Great  Britain  by  producing  a  copy  pur- 
porting to  have  been  printed  by  the  official  printer  (41 
Geo.  3,  c.  90,  s.  9). 

4.  The  statutes  were  recorded  in   Latin  or  Norman  Language. 
Fi-ench  until  the  death   of  Bichard   III.     In  the    first 
Parliaments  of  Henry  VII.  the  practice  seems  to  have 
continued,  but   no  printed  edition  in  French  has  been 
discovered.     From  1488   (4  Hen.  7)  the  Statute  EoU' 

was  no  longer  made  up  in  the  ancient  form,(m)  and  the . 
statutes  have  been  published  in  English  only. 

The  English  translations  published  in  the  revised 
statutes  are  not  always  accurate,  and  have  no  legislative 
validity.  The  source  from  which  each  is  derived  is  stated 
in  the  Statutes  of  the  Bealm  and  Statutes  Eevised. 

5.  It   is  laid  down  by   Sir  John  Comyns  (Dig.  tit.  Pleading 
Action  upon  Statute,  G,  H,  I)  that  in  both  criminal  and^    "^'' 
civil  pleadings  upon  a  statute  the  statute  must  be  recited, 
except    where    the  statute   merely    extends   a  right  or 
remedy  already  existing  at  common  law. 

Since  1875  this  rule  no  longer  holds  good  in  its 
entirety  as  to  statements  of  claim.  In  certain  actions  of 
debt  upon  statutes  it  appears  still  to  be  necessary  to 
specify  the  Act  upon  which  the  action  is  based  (e,g.,  25 
Geo.  2,  c.  36,  s.  11).  But  this  kind  of  action  is  quasi- 
criminal  upon  a  penal  statute.(7i) 

It  appears  to  be  still  needful  to  plead  an  Act,  private. 


(k)  1  Statt.  Realm,  Intr.  p.  Ixzxv. 

(l)  Bev.  Statt.  Ireland,  Pref.  p.  ▼. 

(m)  1  Bev.  Statt.  (2nd  ed.)  p.  228,  note. 

(m)  See  Bradlaugh  v.  Clarke  (1883),  8  App.  Cas.  354. 
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local,  or  personal  in  its  nature,  even  if  it  contains  a  clause 
requiring  judicial  notice  to  be  taken  of  it ;  and  apparently 
also  any  enactment  vouched  as  an  exception  to  the  general 
law. 

In  cnmin&i    -       In  prpceedings  for  an  offence,  including  actions  upon  a 

proceedingB.     p^ngj  Statute,  it  appears  to  be  stiU  necessary  to  state  the 

offence  substantially  in  the  words  of  the  statute.     As  to 

indictable  offences,  this  is  the  common  law  rule  ;(o)  with 

,  reference  to  offences  punishable  on  summary  conviction, 

the  common  law  rule  is  adopted  with  modifications  by 

42  &  43  Vict,    the  Summary  Jurisdiction  Act,  1879,  s.  45. 

^'  ^^'  ^     Reference  by  title,  year,  chapter,  or  section  is,  however, 

neither  necessary,  nor  usual,  nor  prudent,  and  the  facilities 
for  amendment  of  immaterial  errors  given  by  modem 
Acts  (p)  and  practice  render  the  exactitude  of  pleading  of 
less  consequence. 

Thus,  in  indictments,  the  formal  conclusion  contra 
formam  staixUi  or  statiUorum  is  no  longer  essential.  (^) 
But  one  relic  of  the  old  technicalities  remains — that  the 
indictment  must  negative  all  the  provisoes,  qualifications, 
and  exemptions  which  it  is  now  common  to  attach  to  the 
definition  of  a  statutory  offence,  instead  of  stating  the 
crime  and  leaving  the  defendant  to  bring  himself  within 
the  exception. 

In  Scotland  the  statute  and  section  are  specified,  and 
the  same  mode  of  identifying  the  offence  may,  under  the 

62  A  58  Vic*.    Interpretation  Act,  1889,  s.  35,  be  adopted  in  England, 

^'  ^®'  but  is,  as  already  pointed  out,  unusual. 

In  civil  According  to  the  modem  rule  of  civil  pleading,  facts 

procee  ings.     ^^^  are  to  be  stated.(r)     Nothing  need  be  stated  in  a 

civil  pleading  of  which  the  Courts  will  take  judicial 
notice.  Consequently,  public  general  Acts  need  not  be 
specially  pleaded  in  the  High  Court,  save  in  a  few  cases — 
viz.,  that* of  the  Statutes  of  Frauds  and  Limitations,($) 

(o)  Vide  Apcbbold,  Cr.  PI.  (20th  ed.)  p.  70 ;  Loiufmead^a  cow  (1795), 
2  LeAch  C.  C.  at  p.  696. 

(»)  7  Geo.  4,  c.  64,  8.  21 ;  14  &  15  Vict.  c.  100,  s.  24. 

(q)  Castro  v.  R.  (1881),  6  App.  Cub.  229,  242,  per  Lord  Blackbarn. 

(r)  Bollen  and  Leake  (4th  ed.Ji,  p.  8 ;  1  Chitty,  PI.  p.  236  ;  Taylor,  Evidence 
(8th  ed.).  p.  290 ;  Roscoe,  Nisi  Pniu  (16th  ed.),  pp.  801  et  $qq, 

(«)  R.  8.  C.  Ord.  19,  r.  15 ;  Ann.  Pr.  1892,  p.  433. 
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those  by  which  a  defendant  is  permitted  to  plead  the 
general  issue,(0  ^^<1  statutes  rendering  illegal  any  claim 
made.  These  exceptions  appear  to  be  based  on  judicial 
hostility  to  the  statutes  in  question. 

6.  Many  of  the  ancient  statutes  are  cited  by  the  name  Mode  of 
of  the  place  where  the  Parliament  was  held  in  which  they  oider^lcte. 
were  made ;  e.g.,  the  Provisions  of  Merton  and  Statutes 
of  We8tminster.(t^) 

Others  are  named  from  their  subject-matter;  e.g., 
Articvii  Cleri  and  the  statute  de  Donis  Conditionaiibus 
and  the  Statutes  of  Jewry,  (a?) 

A  third  class  are  named  from  their  initial  words,  in 
the  same  manner  as  Papal  Bulls  and  the  Psalms  in  the 
Vulgate ;  e.g.,  Quia  Emjptores.{y) 

From  the  reign  of  Edward  II.  it  has  been  usual  to 
cite  by  reference  to  the  regnal  year  in  which  the  session  of 
Parliament  began,  it  being  the  common  law  rule  that  an 
Act  comes  into  force  as  of  the  first  day  of  the  session  in 
which  it  v/as  passed,(2:)  unless  another  date  is  provided 
in  the  body  of  the  statute. 

This  mode  of  citation  was  by  Brougham's  Act  (13  & 
14  Vict.  c.  21),  s.  3,(a)  adopted  for  parliamentary  pur- 
poses as  to  all  Acts  prior  to  the  reign  of  Henry  VII. 

The  common  law  rule  does  not  apply  to  Acts  passed 
since  1793,  and  an  Act  now  comes  into  force  on  the  day 
on  which  it  receives  the  royal  assent,  unless  another  day 
is  named  in  the  body  of  the  Act. 

The  ancient  and  cumbrous  mode  of  citing  statutes  is 
superseded  as  to  many  Acts  by  their  having  received 
short  titles (6)  in  subsequent  {Statutes,  while  almost 
every  modern  Act  contains  a  section  embodying  its  short 
title,  and  groups  of   statutes    in  pari  materid  receive 


it)  R.  8.  C.  Ord.  19,  r.  12  ;  Ord.  21,  r.  19  ;  Ann.  Pr.  1892,  p.  461. 
(«)  1  Bl.  Comm.  ed.  Hargraye,  p.  86,  note, 
{xj  4  Co.  Inst  25. 

(y)  Comyng,  Dig.  tit  Action  upon  Statnte,  I. 

(z)  In  Scotland  Acts  appear  not  to  have  been  binding  in  any  sbire  until 
viclaimed  at  the  market  ctobb  of  the  shire  town.     Vide  supra,  p.  36. 
(a)  Repealed  and  re-enacted  in  substance  bj  52  &  53  Vict.  c.  63,  ss.  35, 
41. 
(6)  See  Appendix  B. 
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a  conjoint  statutoiy  short  title ;  e.g.,  the  Merchant  Ship- . 
ping  Acts,  1854  to  1887,(c)  the  Tithe  Acts,(d)  and  the 
Summary  Jurisdiction  Acts.(c) 
Modem.  Since  1889  (/)  all  Acts,  whether  public,  local  and 

personal,  or  private,  may  be  cited  in  any  statute,  instru- 
ment, or  document  either — 

(1)  By  the  short  title,  if  any  (5^)  (i.e.,  the  short 
title  given  by  statute,  not  the  popular  short  title, 
nor  the  ordinary  title  even  if  it  be  short) ;  or 

(2)  By  reference  to  the  regnal  year  in  which  the 
Act  was  passed,  and,  where  there  are  more  statutes 
or  sessions  than  one  in  the  same  regnal  year,  by 
reference  to  the  statute  (A)  or  session,(i)  as  the  case 
may  require,  and,  where  there  are  more  chapters 
then  one,  by  reference  to  the  chapter,  and  particular 
enactmeiits  may  now  be  cited  by  reference  to  the 
section  or  sub-section  in  which  they  are  contained. 

The  object  of  these  provisions  is  mainly  to  facilitate 
the  work  of  the  parliamentary  draftsman  and  to  shorten 
the  rules  and  orders  made  by  departments  of  State  under 
statutory  authority.  But  they  also  apply  to  pleadings, 
and  it  is  therefore  no  longer  necessary,  where  a  statute 
has  to  be  pleaded,  to  refer  to  it  in  such  detail  as  has 
hitherto  been  usual.  The  new  rule  of  citation  will  be  of 
most  value,  and  will  be  most  tardily  adopted  in  criminal 
pleadings. 

The  second  mode  has  hitherto,  as  a  rule,  been  adopted 
only  by  the  draftsmen  of  statutes  relating  solely  to 
Scotland,(y)  who  usually  describe  a  statute  as  "  the  Act 
[twenty  and  twenty-one]  Victoria^  chapter  [seventy- 
two]."(^')     The  draftsmen  of  English  Acts  before,  and  very 

(c)  50  &  51  Vict.  c.  62,  B.  1  (2). 

Id)  54  &  66  Vict.  c.  8,  8. 12  (3). 

(e)  62  &  63  Vict.  c.  63,  s.  13  (10). 

if)  Ibid,  E,  36(1). 

Of)  Few  Acts  ^rior  to  1793  have  ehort  titles ;  bat  in  modem  legislation, 
when  an  old  Act  is  amended  or  dealt  with,  it  frequently  receives  a  statutoiy 
short  title.     See  Appendix  B. 

(A)  Here  used  in  its  original  sense  ;  vide  p.  62,  infra. 

(i)  As  in  1886. 

(;)  Bat  see  the  Allotments  Act,  1887  (60  &  51  Vict.  c.  48),  s.  4. 

{k)  See  53  &  54  Vict.  c.  67,  e.  29. 
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often  since,  1890,  describe  a  recited  Act  which  has  no 
short  title  as  an  Act  of,  or  passed  in,  the  session  held  in 
the      and       years  of  H       Majesty  ,  intituled,  &c., 

with,  or  until  recently  without,  mention  of  the  chapter .(Z) 

Citation  by  the  regnal  year  in  a  Bill  is  inconvenient 
for  parliamentary  purposes,  as  the  risk  of  clerical  error  is 
great,  and  the  figures  convey  no  idea  to  the  legislator. 
For  forensic  purposes,  on  the  other  hand,  this  is  the  more 
convenient  method,  as  it  gives  the  reference  to  the  Statute- 
book,  which  the  short  title  does  not.  But  citation  by 
the  regnal  year  will  in  time  give  way  to  the  preferable 
method  of  citation  by  the  secular  year,  already  adopted 
in  some  of  the  colonies  and  in  India  (Act  No.  5  of 
1880).(m) 

Under  the  old  system  of  pleading,  where  the  statute  Eflfect  of 
was  the  basis  of  a  claim  or  defence,  and  was  not  referred  dSSon!** 
to  by  way  of  inducement  only,  any  variance  in  the  de-  0)  o^^  sub- 
scription, even  such  as  reference  to  the  wrong  regnal  year, 
was  held  fatal.(7i)     The  other  party  to  the  proceeding 
could  take  the  exception  that  no  such  statute  existed, 
and  the  Courts  declined  to  take  judicial  notice  of  a  public 
general  Act  not  correctly  referred  to,  or  to  accept  as  proof 
of  a  private  Act  a  record  out  of  Chancery  not  identical 
with  that  pleaded.     Thus,  in  referring  to  Acts  of  Philip 
and  Mary  the  figures  4  &  5  mean  4th  of  Philip  and  5  th 
of  Mary,  and  a  plaintiff  was  nonsuited  by  Lord  Mansfield 
for  describing  as  of  4  Ph.  &  Mar.  an  Act  which,  on  refer- 
ence to  the  Parliament  BoU,  appeared  to  be  of  4  &  5 
Ph.  &  Mar. :  JRann  v.  Oreen  (1776),  Cowp.  474.(o)     Even  (2^  Modem 
in  modem  times  it  is  doubtful  whether  leave  would  be 
given  to  amend  a  wrong  reference  in  the  case  of  a  plea 
of  not  guilty  by  statute,  and  in  the  case  of  Jaines  v. 
Smith  (1891),  1  Ch.  384,  Kekewich,  J.,  refused  to  allow 


(0  See  62  &  63  Vict.  c.  45,  b.  28  (1) ;  c.  47,  a.  1  (2) ;  64  &  55  Vict.  c.  8, 
8.  12  (3),  (4),  (5). 

(ni)  Id  Victoria  the  Actfi  are  numbered  io  a  continuous  series  without 
reganl  to  the  year  in  which  they  were  passed. 

(n)  Bryant  Y.Withera  (1813),  2  M.  &  S.  123, 182. 

(o)  See  Be?en  on  Negligence,  p.  779,  note  1,  for  the  former  conse- 
quences of  omitting  A.D. 
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amendment  when  the  wrong  section  of  the   Statute  of 
Frauds  had  been  pleaded. 

When  a  session  began  in  one  regnal  year  and  continued 
into  another,  an  Act  passed  in  the  session  could  not  be 
pleaded  as  having  been  passed  in  both  years,  but  had  to 
be  described  as  having  been  passed  either  in  a  session 
held  in  both  yejurs,  or  in  the  year  in  which  it  received 
the  royal  assent,  according  as  the  Act  was  prior  or  sub- 
sequent to  1793  :  per  Parke,  B.,  in  Oibbs  v.  Pike  (1841), 
8  M.  &  W.  228. 

In  1793  it  was  enacted  (33  Geo.  3,  c.  13)  that  Acts 
should  come  into  force  on  the  day  on  which  they  received 
the  royal  assent,  in  the  absence  of  other  provision  in  the 
body  of  the  Act,  and  that  the  Clerk  of  the  Parliaments 
should  indorse  in  English  on  each  Act  the  date  of  the 
royal  assent  as  soon  as  it  was  given,  and  that  this  indorse- 
ment should  be  taken  as  part  of  the  Act.  In  the  printed 
copies  this  date  is  not  indorsed,  but  is  placed  on  the  first 
page  of  the  Act,  just  below  the  full  title,  and  for  the 
Parliament  EoU  the  Clerk  of  the  Parliaments  prefixes  the 
certificate  to  the  vellum  print  of  the  statute. 

The  Courts  were  bound  to  take  judicial  notice  of  the 
beginning  and  end  of  prorogations  and  sessions  of  Par- 
liament.(p)  They  used  to  discharge  this  duty  by  holding 
any  misrecital  of  the  date  of  an  Act  fatal,  until,  to  avoid 
the  risk,  the  ingenuity  of  the  pleader  introduced  the 
phrase :  ''  Against  the  form  of  the  statute  (or  statutes) 
in  that  case  made  and  provided.'^?) 

But  even  this  device  was  not  without  its  risks  until 
the  reform  of  civil  pleading,  and  the  passing  of  14  &  15 
Vict.  c.  100,  s.  24,  as  to  criminal  pleading. 

As  to  Acts  since  1793,  no  occasion  can  arise  for  the 
execution  of  this  duty  except  in  the  case  of  temporary 
Acts,  whether  included  or  not  in  an  Expiring  Laws  Con- 
tinuance Act,  the  general  statutory  rule  being  that  a 
temporary   Act  does    not   expire  until  the  end  of  the 

(p)  A  ▼.  Wilde  (1671),  1  Uv.  296. 

(q)  Palgrave  v.  Windham  (1718),  1  Str.  214. 
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session,  after  the    time  fixed  for  its  duration   has    run 
out 

It  was  also  held  needful  to  set  out  the  full  title  of  the 
Act  referred  to,(r)  but  the  Courts  gradually  relaxed 
strictness  as  to  this  requirement  so  long  as  the  Act  could 
be  identified,  and  short  titles  supersede  the  necessity  of 
this  practice.(d)  A  Bill  is  before  Parliament  in  this 
session  (1892)  to  give  short  titles  to  about  800  Acts, 
which,  if  passed,  will  enormously  simplify  the  mode  of 
citation. 


(r)  Beck  V.  Beverley  (1843),  11  M.  &  W.  846. 

(f)  B,  v.  Westley  (1860),  Bell  Cr.  Cas.  193 ;  Esdaile  y.  Madean  (1846), 
15  M.  &  W.  277. 
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(a)  Declaratory    . 
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(c)  Enabling 
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By  their  duration 
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(a)  Temporary     . 

74 

t 

(b)  Perpetual 
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1.  statute  defined  . 
Statutes  at  large 

2.  Attempts  to  classify  stat- 

utes 

3.  Classification  by  date 
A,  Classification  by  extent 

(a)  Public  and  general . 

(b)  Local  and  personal . 

(c)  Private  . 

(d)  Blackstone's  classi- 

fication . 

(e)  Criticism  thereon  . 

(f )  Modem  history  of 

1.  The  word  "  statute  "  in  English  law  (a)  has  always  meant 
"  an  Act  of  Parliament "  in  the  proper  sense  of  the  word. 
"  If  an  Act  be  penned,"  says  Lord  Coke  in  The  Princess  case 
(1605),  8  Eep.  206,  "that  the  King  with  the  assent  of  the 
Lords,  or  with  the  assent  of  the  Commons,  it  is  no  Act  of 
Parliament,  for  three  ought  to  assent  to  it,(J)  sail,  the  King, 
the  Lords,  and  the  Commons,  or  otherwise  it  is  not  an  Act 
of  Parliament."  It  is  used  in  contradistinction  to  the 
"  common  law  "  and  to  "  ordinance,"(c)  which,  as  Lord  Coke 
points  out  (1  Inst.  159  b),  differ  from  a  statute  in  this,  that 
^  every  statute  must  be  made  by  the  King  with  the  assent  of 
the  Lords  and  Commons,  and  if  it  appears  by  the  Act  that 
it  was  made  by  two  only,  it  is  no  statute,  but  merely  an 

(a)  When  used  by  the  Civilians,  "  statute  "  meant  the  whole  municipal  law 
of  the  State,  from  whatever  source  emanating.  See  D  warns  on  Statutes 
(2nd  ed.),  p.  485;  Sedpm'ck  on  Statutory  Law  (2nd  ed.),  p.  33. 

(6)  Some  of  the  earliest  statutes  lack  this  triple  assent ;  e.^.,  20  Hen.  3. 

(c)  The  laws  of  certain  Crown  colonies  are  termed  ordinances,  as  are  the 
Acts  of  the  Long  Parliament. 
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ordinance.  A  charter  made  "tie  a^serwi^^rflBZa^orwrncomi^ttm 
laronum  ac  totius  communitatis  regni  in  instanti  Parlia- 
mento  apud  Westmonasterium  convocato"  has  been  held 
equivalent  to  an  Act  of  Parliament.  (V^^  But  in  the  Willes 
Peerage  Claim  (1862-9),  L.  R.  4  H.  L.  126,  158,  a  solemn 
adjudication  by  the  King  in  Parliament,  with  the  assent  of 
the  peers  at  the  request  of  the  Commons,  was  held  not  to 
be  a  statute.    (See  29  Neist,  Const.  Hist.  p.  22,  Tiote.) 

The  term  at  one  time  was  taken  as  meaning  all  the  Acts 
of  one  session,  but  it  has  long  been  used  as  equivalent  to  a 
separate  Act  as  distinct  from  the  enactments  included 
therein. 

The  term  "  statutes  at  large,"  first  employed  in  the  statutes  at 
edition  of  Barker  published  in  1587,  is  used  in  distinction  ^"^®' 
to  the  abridgments  of  the  statutes  frequently  published 
prior  to  that  date,(e)  and  still  represented  by  Chitty's  and 
Paterson's  Statutes  and  the  Law  Journal  Abridgment. 

2.  Various  attempts  have  been  made  to  classify  the  Attempts  to 
statutes  according  to  the  real  or  supposed  difference  of  the  statutes. 
rules  of  interpretation  to  be  applied,  and  although  the  rules 
which  govern  their  interpretation  and  effect,  as  will  be 
seen,(/)  do  not  vary  much,  to  whatever  class  a  statute 
belongs,  still  it  is  desirable,  if  only  as  a  matter  of  nomen- 
clature, before  considering  the  rules,  to  indicate  the  chief 
methods  of  classification  which  have  been  adopted.  ''  The 
most  popular  division  of  Acts  of  Parliament,"  says  Wynne, 
in  Dialogue  III.  vol.  ii.  p.  99,  "arises  from  considering 
them  as  public  or  private,  temporary  or  perpetual,  remedial 
or  explanatory,  in  affirmance  or  derogation  of  common  law." 
The  main  divisions  recognised  are  made  with  reference  to — 

(a)  The  time  when  the  Acts  were  passed  ; 

(b)  Their  extent ; 

(c)  Their  contents  or  subject-matter ; 

(d)  Their  object ; 

(e)  Their  method ;  and 

(f)  Their  duration. 


{d)  Islington  Market  Bill  (1835),  3  CI.  &  F.  513. 
(€)  See  1  Statt.  Bealni,  Intr.  p.  xziii. 
(/)  See  tbe  rales  as  to  oonttraing  penal  statutes,  poit.  Part  III. 
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Olassiflcation 
by  date. 


By  extent. 


3.  The  earliest  division  is  into  ^' Vetera**  and  ''nava 
stattUa"  This  classification  is  first  found  in  Coke's 
Institutes.  The  vetera  stattUa  include  all  statutes  or  ordi- 
nances (g)  recognised  as  having  the  force  of  law  which  are 
either  prior  to  the  reign  of  Edward  III.  or  incerti  temporis. 
Those  from  the  reign  of  Edward  III.  have  been  styled 
nova  staivta.  But  few  of  the  former  now  remain  on  the 
Statute-book.  (A)  Of  the  remaining  statutes  many  only 
declare  the  common  law,  and  few  have  come  under  judicial 
consideration  (i)  during  the  last  twenty-five  years  except 
the  Statutes  of  Merton  and  Westminster,(y)  Marlbridge,(*) 
and  Gloucester,(Z)  and  the  statute  de  Doni$.(m) 

The  main  distinctions  between  these  earlier  enactments 
and  those  of  later  date  are — 

(1)  The  greater  difl&culty  in  authenticating  their 
text  and  legislative  validity ;  and 

(2)  The  greater  latitude  permitted  or  taken  in  their 
construction  by  the  earlier  judges  and  text-writers, 
whose  opinions  would  be  regarded  as  contemporanea 
expositio  (see  p.  94). 

4.  Classification  by  reference  to  the  extent  of  the  opera- 
tion of  an  Act  is  unsatisfactory. 

The  mediaeval  judges  seem  to  have  roughly  divided  the 
statutes  into  general  and  special,  and  to  have  decided,  as  to 
the  first  class,  that  they  would  notice  them  judicially  in 
the  same  way  as  they  noticed  the  common  law  or  custom 
of  the  realm  which  the  statutes  declared  or  altered,  and,  as 
to  the  second  class,  that  they  would  treat  them,  like  local 
customs,  as  exceptions  on  the  general  law  requiring  special 
proof.     This  led  to  a  second  classification,  into  public  and 


(g)  See  Co.  Litt.  169  b,  and  p.  61,  nipra,  and  Dwarris  (2nd  cd.),  p.  460  ; 
Bacon's  Abrideement,  lit.  Statute  (7th  ed.^,  p.  431. 

{h)  They  take  up  in  text  and  translation  only  eighty-two  paces  of  the 
Revised  Statutes  (2nd  ed.),  but  a  few  not  specifically  repealed  haTe  been 
omitted  from  that  edition. 

(i)  See  2  Reeves,  Hist.  Ecg.  Law  (3rd  ed.),  pp.  86,  364 ;  Dwanis  on 
Statutes  (2nd  ed.),  p.  460 ;  Bacon,  Abridgement,  tit.  Statute  (7th  ©d.).  p.  431 ; 
Comyn,  DJ^.  tit.  Parliament,  R.  »  »  '»*-. 

if)  Hobinson  v.  IhUeep  Singh  (1878),  11  Ch.  D.  798. 

ik)  Avis  V.  Newman  (1889),  41  Ch.  D.  632. 

(0    Mount  V.  Taylor  (1868),  L.  R.  3  C.  P.  646. 

(m)  RiveiUCamaea  Will  (1885),  30  Ch.  D.  136. 
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private,  which  was  thrown  into  (M)nfasion  by  the  practice 
introduced  in  the  last  century  of  inserting  in  special  Acts 
a  clause  requiring  them  to  be  deemed  public  Acts.  And  at 
present  there  is  no  proper  or  authoritative  classification 
of  public  or  private  Acts,  those  adopted  by  Parliament 
and  the  judges  differing,  and  neither  being  scientific. 

For  judicial  purposes  an  Act  is  general  which  is  included  PubUc  and 
in  the  Public  General  Acts,  published  by  authority  at  the  ^^^^"^ 
close  of  every  session,  whatever  be  the  area  over  which  it 
extends.    For  parliamentary  purposes  an  Act  is   public 
which  is  not  brought  in  on  petition,  and  is  not  subject  to 
parliamentary  fees. 

The  term  "  local  and  personal "  is  now  a  term  of  art.  It  Local  and 
is  recpgniaed  in  the  Interpretation  Act,  1889,  s.  35,  and  in  p*'^^°°'^ 
the  Statute  Law  Revision  Act  of  1890,  by  which  certain 
Acts  previously  included  among  the  public  general  Acts 
are  declared  local  and  personal,  i,e,,  quasi-public,  but  not 
of  general  public  interest.  Since  1868  this  class  of  Acts 
is  printed  in  a  series  of  volumes  separately  from  both 
public  and  private  Acts,  the  Acts  being  numbered  in  Soman 
numerals.  All  since  1850,  and  many  before  that  date,  are 
to  be  judicially  noticed ;  but  in  passing  through  Parliament 
they  are  to  be  treated  as  private  Bills. 

The  term  "private"  in  the  Standing  Orders  of  bothprirate. 
Houses  includes  all  Bills  affecting  the  interests  of  parti- 
cular localities,  and  not  of  a  general  public  character.(o) 
It  covers  local  and  personal  Bills.  As  a  classification  of 
Acts,  it  means  those  which  require  proof  in  a  court  of 
justice ;  (p)  i.e.,  in  respect  to  Acts  since  1850,  those  only 
which  contain  an  express  provision  that  they  shall  not  be 
deemed  public.  Such  .as  are  printed  are  numbered  in 
Arabic  numeral3.((^) 

Blackstone(r)  divides  statutes  into  general  or  sj^ecio/,  Biackgtone*s 
public  or  privale,  but  goes  on  to  treat  the  terms  "  general "  ^^®*^°***<>"' 
and  '^public  "  as  applicable  to  the  same  Acts. 

Jo)  1  aifford,  267,  491 ;  see  May,  Pari.  Pr.  (9th  ed.)  745,  898  ;  SUnding 
len  of  House  of  Commons,  Pari.  Pap.  1891 — C — ^No.  395,  p.  106. 
(p)  Loc  cU,  268  ;  Co.  Litt.  98  a,  ed.  Thomas,  note  (16) ;  and  see  8  &  9 
Vict.  c.  113,  S8.  3,  5 ;  14  ft  15  Vict.  c.  99,  &  14  ;  45  "Vict.  c.  9,  s.  2. 
{q)  Vide  2  diObrd,  770.  (r)  1  Comm.  86. 


c.  6S.  8.  9. 


thereon. 
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•A  general (s)  or  public  Act  is  an  universal  rule  that 
r^aids  the  whole  community,  and  of  this  the  courts  of 
law  are  bound  to  take  notice  judicially  and  ex  officio^  with- 
out the  statute  being  particularly  pleaded." 

This  definition  has  been  altered  for  judicial  purposes  by 

52  &  58  Vict  the  Interpretation  Act,  1889  (repealing  and  re-enacting 
13  &  14  Vict  c.  21,  8.  7),  which  declares  that  all  Acts 
passed  after  1850  are  to  be  public  Acts,  and  to  be  judi- 
cially noticed  as  such,  unless  they  contain  a  provision  to 
the  contrary.(^)  The  effect  of  this  is  to  make  it  unneces- 
sary to  prove  any  modem  Act  which  does  not  contain  a 
clause  declaring  that  it  is  a  private  Act,  and  to  give  such 
an  Act  all  the  effect  of  a  public  Act.(t^)  Blackstone  goes 
on  (1  Comm.  86)  to  define  "  special  or  private  Acts "  as 
"rather  exceptions  than  rules,  being  those  only  which 
operate  upon  particular  persons  and  private  concerns." 

Criticism  But  this  definition  does  not  cover  what  are  now  called  local 
Acts,  which  constitute  a  special  public  law  for  a  particular 
area,  but  applies  to  an  enormous  number  of  Acts  relating 
to  railways,  canals,  gas,  water,  insurance,  and  other  com- 
panies, and  to  inclosure  Acts.  The  term ''  special  Act " 
is  still  in  frequent  use  with  reference  to  the  Lands,  Com- 
panies, and  Eailways  Clauses  Acts  of  1845.  In  that 
context  it  has  the  meaning  given  it  by  Blackstone,  and  is 
used  in  opposition  to  the  general  Acts,  whose  clauses  it 
incorporates  for  the  purposes  of  the  particular  undertaking. 
In  some  cases  public  Acts  giving  powers  for  the  com- 
pulsory taking  of  land  are  put  into  the  position  of  special 
Acts  with  reference  to  the  Lands  Clauses  Acts.(^) 

Blackstone's  definition  is  made  with  regard  only  to  the 
law  of  England.  Since  the  Treaty  and  Act  of  Union,  and 
the  extension  of  the  British  empire — 

(1)  Few  Acts  cover  the  whole  empire ; 

(»)  See  May,  Pari.  Pract.  (9th  ed.)  89S. 

{t)  The  first  eeneral  Aot  in  the  same  direction  was  27  Geo.  2,  c.  16,  s.  2, 
enacting  that  ail  Acts  previouslj  passed  fbr  erecting  local  courts  of  requests 
or  courts  of  conscience  shonld  be  judicially  noticed  as  pablic  Acts. 

(u)  Per  Lord  Cairns  in  Alton  v.  Stephen  (1876),  1  App.  Cas.  456  ;  vide 
post,  pp.  67,  68. 

(v)  ^.^.,  Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Vict.  c.  70). 
SB.  38  (4),  98. 
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(2)  Only  a  small  proportion,  the  United  Kingdom  ; 

(3)  Many  are  local  to  England,  Scotland,  or  Ireland, 
and  some  to  Wales ;  and 

(4)  Many  Acts  not  extending  to  the  whole  of  any 
part  of  the  United  Kingdom  are  printed  among  the 
public  general  statutes,  although  they  are  certainly 
not  general  ;(u;)  and 

(5)  Many  Acts  described  as  public  Acts  of  a  local 
character  are  included  among  local  and  personal 
Acts. 

The  term  "  public  general  Act "  no  longer  includes  all 
Acts  to  be  judicially  noticed,  for  all  Acts  since  1850  which 
are  printed  by  authority  are  judicially  noticed,(a;)  and,  so  far 
as  Parliament  is  concerned.  Acts  are  really  classified  by 
reference  to  the  difference  of  method  adopted  in  examining 
the  Bills,  and  to  the  fact  that  parliamentary  fees  are 
levied  on  one  set  of  Acts  and  not  on  the  other. 

The  proper  classification  would  therefore  seem  to  be  (y) — 

(1)  Public  Acts : 

(a)  General ;  i.e.,  with  reference  to  the  whole 
empire,  or  one  of  its  main  subdivisions. 

(b)  Local ;  i.e.,  relating  to  a  subordinate  area 
in  a  constituent  part. 

(c)  Personal ;  i.e.,  relating  to  incorporations  of 
trading  bodies,  &;c. 

(2)  Private  Acts,  relating  to  the  affairs  of  in- 
dividuals : 

(a)  Printed. 

(b)  Not  printed. 

(1  c)  would  more  properly  fall  under  private  Acts  but 
that  the  parliamentary  charters  which  form  this  class  of 
Act  almost  always  grant  rights  of  interference  with  public 
and  private  property. 

Till  1798  local  and  personal  Acts  to  be  judicially  noticed  Modem 
were  printed  with  the  pubUc  Acts.    From  1798  to  1813  ^i^^JZ^tion 

of  local  and 

"~  "  private  Acts. 

(io)  Thin  classification  is  made  wiih  reference  to  the  procedure  in  Parlia- 
ment in  passing  the  Acts. 
(x)  52  &  63  Vict.  c.  63,  s.  9. 
iy)  1  Cliflbrd,  267,  268. 
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the  statutes  were  divided  into  three  classes :  (1)  Public 
and  general;  (2)  Local  and  personal,  to  be  judicially 
noticed;  (3)  Private  and  personal,  not  to  be  jadicially 
noticed.  The  last  class  was  not  ordered  to  be  printed  at 
alL  In  181-4  class  (3)  was  subdivided  into — (i.)  Private 
Acts  printed  by  the  Queen's  printer,  and  (ii.)  Private  Acts^ 
not  so  printed.(2) 

From  that  date  until  1850  a  clause  was  inserted  in  all 
the  Acts  in  sub-class  (a)  to  the  following  effect : — 

''And  be  it  further  enacted,  that  this  Act  shall  be 
printed  by  the  several  printers  to  the  Queen's  most  ex- 
cellent Majesty  duly  authorized  to  print  the  statutes  of  the 
United  Kingdom,  and  a  copy  thereof  so  printed  by  any  of 
them  shall  be  admitted  as  evidence  thereof  by  all  judges,, 
justices,  and  others." 

In  1850,  by  Brougham's  Act  (13  &  14  Vict.  c.  21),  s.  7,  it 
was  provided  that  every  Act  passed  after  the  10th  of  June 
1850  shall  be  deemed  and  taken  to  be  a  public  Act^ 
and  shall  be  judicially  taken  notice  of  as  such,  unless 
the  contrary  be  expressly  provided  and  declared  by  such 
Act.  This  provision  is  now  embodied  in  the  Interpretation 
Act,  1889,  s.  9,  as  a  general  rule  of  construction,  and  its 
efiiect  is  to  make  all  modem  Acts,  with  few  exceptions, 
public  Acts  so  far  as  judicial  notice  by  the  courts  is  con- 
cemed.(a) 

Since  1868  the  class  "local  and  personal"  has  been 
altered  to  "  local,'*  all  personal  Acts  being  relegated  to  the 
class  "  private  Acts,"  and  in  the  tables  of  the  statutes  a 
distinction  is  made  between  public  Acts  of  a  local  character^ 
and  other  local  Acts,  by  putting  the  mark  P.  before  the 
former,  which  mainly  consist  of  provisional  orders  con- 
firmation Acts  and  marriage  validation  Acts.  But  it  is  clear 
that  this  distinction  has  no  judicial  significance,  and  in  no 
way  alters  the  rules  of  construction  applicable  to  the  Acts- 
in  question. 
Byiubjcct-  5.  The  only  serious  attempt  to  classify  Acts  by  their 

subject-matter  is  that  in  the  Consolidated  Digest  of  the 


matter. 


(2)  1  Clifford,  267.  (a)  Ante,  p.  65. 
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Statutes,  which,  however,  only  deals  with  public  general 
Acts.(J) 

6.  Most  of  the  judicial  terms  applied  to  Acts  relate  to  By  their 
their  object.    Acts  are,  from  this  point  of  view,  described  ®^^^^ 
as  declaratory,  remedial,  enabling,  or  penal,(c)  and  as  being 
in  affirmation  or  derogation  of  the  common  law. 

If  a  doubt  was  felt  as  to  what  the  common  law  is  on  Declaratory.  K 
some  particular  subject,  and  an  Act  was  passed  to  explain 
and 'declare  the  common  law,  such  an  Act  was  called  a 
Declaratory  Act.(rf) 

For  modern  purposes  a  declaratory  Act(«)  may  be 
defined  as  an  Act  passed  to  remove  doubts  existing  as  to 
the  common  law,  or  the  meaning  or  effect  of  any  statute,  > 
or  to  codify  the  rules  of  equity  and  the  common  law  as  J 
established  by  judicial  decisions.  The  passing  of  a  de- 
claratory Act,  viewed  constitutionally,  is  an  assertion  of 
supreme  judicial  authority,  such  as  was  often  exercised 
in  earlier  Parliaments,  and  not  of  legislative  authority. 

A  common  application  of  declaratory  Acts  is  to  set  aside 
what  Parliament  deems  to  have  been  judicial  errors, 
whether  in  the  statement  of  the  common  law  or  the 
interpretation  of  statutes.  Usually,  if  not  invariably,  such 
an  Act  contains  a  preamble,  and  also  the  word  ''declared" 
as  well  as  the  word  "enacted."  Thus,  in  Price  v.  Bradley 
(1885),  16  Q.  B.  D.  149,  the  Court  decided  eels  to  be  fresh- 
water fish  within  41  &  42  Vict.  c.  39.  This  decision 
was  regarded  by  Parliament  as  a  scientific  error,  and  by 
49  Vict.  c.  2,  it  was  declared  that  fresh-water  fish  in  the 
first-mentioned  Act    did   not    include  eels..     The   most 


(&)  Vide  infra,  p.  145,  as  to  statutes  in  pari  materid, 

{c)  As  to  these,  videpost.  Part  III. 

{d)  These  two  classes  of  statutes  are  mentioned  by  Blackstone  (1  Comm. 
S6),  but  at  the  present  daj  it  in  not  usual  to  give  a  statute  a  different  opera- 
tion according  as  it  is  a  declaratory  or  ^remedial  Act;  Lord  Coke,  however, 
sajs  that,  "  k^  reason  of  this  word  [declared],  whereby  it  appeareth  what  the 
law  vraa  before  the  making  of  this  Act,  like  cases  in  semblable  mischief  shall 
be  taken  within  the  remedy  of  such  an  Act "  :  Co.  Litt.  290. 

(e)  Numerous  Acts  of  this  kind  have  passed  in  recent  sessions ;  6.a,  the 
Partnenihip  Act,  1890,  which  declares  and  amends  the  common  law,  the  law 
merchant,  and  the  statute  law  on  that  subject,  and  foims  a  code.  This  Act 
aims  mainly  at  declaring  the  common  .law,  and  only  to  a  small  extent  at 
OTerruling  judicial  decisious. 
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salient  instance  in  modern  times  of  a  declaratory  Act  i» 
41 4  42  Vict.  0.  the  Territorial  Waters  Jurisdiction  Act,  1878,  passed  in 
'^'  order  to  overrule  the   opinion  of  the  majority  of   the 

(1878)  2  Ex.  D.  judges  in  The  Franconia  case  as  to  the  limits  of  British 
territorial  waters.  The  preamble  asserts,  in  defiance  of 
the  judicial  majority,  that  "  the  right  jurisdiction  of  her 
Majesty,  her  heirs  and  successors,  extends,  and  has  always 
extended,  over  the  open  seas  adjacent  to  the  coasts  of  the 
United  Kingdom,  and  of  all  other  parts  of  her  Majesty's 
dominions,  to  such  a  distance  as  is  necessary  for  the 
defence  and  security  of  such  dominions."  The  opinion 
of  the  minority  in  The  Francania  case  has  been  therefore 
not  only  enacted,  but  declared  to  have  been  always  the 
law.(/) 
Bemediai  A  Bemedial  Act  is  defined  by  Blackstone(^)  as  one  made 

^^^  to  "  supply  such  defects  and  abridge  such  superfluities  in  the 

commonMaw  as  arise,  either  from  the  general  imperfection 
of  all  human  laws,  from  change  of  time  and  circumstances, 
from  the  mistakes  and  unadvised  determinations  of  un- 
learned (and  even  learned)  judges,  or  from  any  other  cause 
whatever."  But  this  definition  is  too  narrow,  for  the  opera- 
tion of  remedial  Acts  is  not  confined  to  the  common  law,  but 
extends  also  to  prior  enactments.  In  earlier  Acts  the  griev- 
ance is  usually  recited  in  the  preamble,  and  the  statute 
resembles  in  form  a  petition  for  redress  of  grievances,  for 
which  the  existing  law  was  insufficient  (see  23  Hen.  8,  c  5, 
Commission  of  Sewers,  preamble),  and  in  many  Acts  the 
words  "for  remedy  whereof"  immediately  precede  the  words 
of  enactment.  In  modem  public  Acts  a  preamble  is  usually 
dispensed  with,  and  the  nature  of  the  grievance,  if  any,  to 
be  remedied  left  to  be  gathered  from  the  tenor  of  the  title 
and  enacting  part. 

The  distinction  between  declaratory  and  remedial  Acts 
was  originally  taken  with  reference  to  their  effect  on  the 
common  law  or  custom  of  England,  and  not  with  reference 
to  their  explanation  or  repeal  of  prior  statutes.     An  Act 


(/•)  Per  Curiam,  Beg,  v.  Dudley  (1884),  14  Q.  B.  D.  at  p.  281. 
Ig)  1  Comm.  80. 


Enabling  Acta.  71 

is  said  by  Blackstone  to  be  declaratory  ''where  the  old 
custom  of  the  realm  is  almost  fallen  into  disuse  or  become 
disputable,  in  which  case  Parliament  has  thought  proper, 
inperpetuum  rei  testimonium,  and  for  avoiding  all  doubts 
and  difficulties,  to  declare  what  the  law  is,  and  ever  hath 
been.''(A) 

Remedial  Acts  are  subdivided  by  Blackstone  into  EniarRing  and 
enlwi'ging  andrcs^ramwiy-Acts,  the  former  widening  the^cts.  °* 
common  law  where  it  was  too  strict  or  narrow,  the  latter 
taking  away  or  cutting  down  rights  existing  at  common  law. 
His  instance  of  an  enlarging  Act  is  5  Eliz.  all,  which 
makes  it  treason  to  clip  the  current  coin  of  the  realm*  A 
more  happy  example  would  be  that  of  the  statutes  increas- 
ing the  powers  of  tenants  for  life  to  deal  with  settled 
lands  which  would  match  his  instance  of  13  Eliz.  a  10, 
restricting  the  powers  of  leasing  by  spiritual  corporations. 
Both  terms  are  in  truth  purely  relative.  The  same 
statute  may  be  ''enlarging"  as  to  one  set  of  persons, 
"restraining"  as  to  others.  Every  creation  of  a  new 
offence  enlarges  the  scope  of  the  criminal  law  and  restrains 
pro  tanto  the  liberty  of  individuals.(t)  The  Irish  Land 
Acts  enlarge  the  rights  and  interests  of  the  tenant,  and  re- 
strict those  of  the  landlord.  Indeed,  the  same  Act  may  be 
"remedial"  from  one  point  of  view  and  "penal"  from 
another.(y)  And  almost  every  statute,  except  appropriation 
Acts^  may  be  described  as  remedial,  since  its  passing  pre- 
supposes some  grievance  which  the  Act  is  intended  to  rec- 
tify. Even  a  Statute  Law  Eevision  Act  or  a  Consolidation 
Act  remedies  the  grievance  of  the  prolixity,  complexity, 
and  undigested  redundancy  of  the  contents  of  the  Statute- 
book. 

A  statute  which  makes  it  lawful  to  do  something  which  Enabling  Acta. 
would  not  otherwise  be  lawful  is  called  an  UnaUing 
Act(k) 

(A)  1  Comm.  86.    Magna  Cbarta  is  for  the  most  part  declaratory.    The 
Statute  of  TreasonB  (25  Ldw.  3,  c.  2)  purports  to  be  wholly  so. 

t)  See  per  Wills,  J.,  in  Be  jBeUeneontre  (1891),  2  Q.  B.  at  p.  141. 
"  "  «       19,  has  been  held  remedial  in  Aton/<w  V.  TFAorton  (1821), 


(t)  See  per  Wills, 
U)  11  Geo.  2,  c. 
ftice  301,  but  pel 


9  ftice  301,  but  penal  in  Hobb$  v.  Hudton  (1890),  25  Q.  B.  D.  232. 
(k)  See  effect  of  enabling  Acta,  discussed  po«<.  Part  II.  ch.  IL. 
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The  most  ordinary  instances  of  such  statutes  are  to  be 
found  in  Acts  which  authorize  land  to  be  taken  com- 
pulsorily  in  order  to  carry   out  some  public  work,  or 
legalising  what  would  otherwise  be  a  public  or  private 
nuisance.    But  there  are  a  number  of  other  things  which 
can  only  be  done  by  Act  of  Parliament ;  for  instance,  as  Lord 
Eldon  pointed  out  in  Westmeath  v.  Wedmeaih  (1830),  1  Dow 
&  CI.  519,  at  p.  544,  "  according  to  the  law  of  this  country, 
marriage  is  indissoluble,  and  can  only  be  dissolved  by  Act 
of  Parliament,  enabling  to  marry  again ;"  as  Cockbum, 
C.J.,  said  in  R.  v.Tvnss  (1869),  L.  R.  4  Q.  B.  412, "  nothing 
short  of  an  Act  of  Parliament  can  divest  consecrated 
ground  of  its  sacred  character ;"  as  the  Judicial  Committee 
pointed  out  in  Duranty  v.  Hart  (1863),  2  Moore  P.  C.  N.  S. 
389,  at  p.  813,  note  (J),  "  nothing  short  of  an  Act  of  Parlia- 
ment can  displace  a  decision  of  the  Supreme  Court.*'    So, 
in  Be  Bishop  of  Natal  (1864),  3  Moore  P.  C.  N.  S.  1 15,  at  p. 
148,  the  Judicial  Committee  said,  "After the  establishment 
of  an  independent  Legislature  in  a  colony,  there  is  no  power 
in  the  Crown  by  virtue  of  its  prerogative,  and  without  an 
Act  of  Parliament,  to  create  a  bishopric  or  other  ecclesias- 
tical corporation."     So,  in  The  Princess  case  (1605),  8  Rep. 
16  b,  it  was  pointed  out  that "  a  course  of  inheritance  which 
is  against  the  rules  of  the  common  law  cannot  be  created  by 
charter  without  the  force  and  strength  of  an  Act  of  Parlia- 
ment."   So,  in  Bnmfitt  v.  BdbeHs  (1870),  L.  R.  5  C.  P.  233, 
it  appeared  that  by  the  private  Act  of  2  &  3  Vict.  c.  xxxiii., 
a  special  interest  in  certain  pews  not  known  to  the  com- 
mon law  was  created;  and  in  a  similar  way  the  Court 
(in  Medway  v.  Earl  Bomney  (1861),  30  L.  J.  C.  P.  236) 
recognised  the  creation  of  a  new  species  of  statutoi^* 
property  and  interest  in  water.     So,  in  Montrose  Peerage 
(1853),  1  Macq.  H.  L.  (Sc.)  404,  Lord  Cran worth  said: 
"  I  take  it  to  be  a  matter  admitting  of  no  controversy  that 
....  the  effect  [of  the  Act]  was  to  destroy  that  creation 
[i.e.,  the  Dukedom  of  Montrose].     It  was  not  necessary 
that   there   should  be  any   attainder.     Parliament  was 
omnipotent." 
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The    terms   "Obligatory"   ''Permissive"  *' Mandatory " ^y t^^^ 
and  **  Directory  "(V)  seem  to  have  reference  to  the  method 
by  which  the  Legislature  sets  about  attaining  its  object. 

The  epithets  "  Obligatory  "  and  "  Permissive  "  are  applied 
to  enabling  statutes  according  as  the  persons  affected  by 
such  statutes  have  an  option  or  not  about  doing  the  thing  , 
which  the  statute  deals  with.  If  there  is  no  option,  the 
statute  is  called  "  obligatory,"  but  if  there  is,  it  is  called 
■"  permissive." 

The  epithets  "  Imperative  "  and  "  Mandatory  "  are  used  imperative 
with  reference  both  to  enabling  Acts  and  to  statutes  which  ^^^' 
•create  duties.  A  statute  which  creates  a  duty  is  called 
^  imperative,"  if  it  is  not  optional  whether  that  duty  be 
performed  or  not,  and  the  same  term  applies  to  Acts 
imposing  a  condition  satisfaction  whereof  is  essential  to 
the  validity  of  the  Act  or  document  as  to  which  it  is 
imposed. 

In  Young  v.  Leamington  (1883),  8  App.  Cas.  517,  it 
was  in  dispute  whether  s.  174  (1)  of  the  Public  Health  38  &  39  Vict. 
Act,  1875,  enacting  that  contracts  made  by  an  urban  ^'  ^^' 
sanitary  authority,  whereof  the  value  exceeded  £50,  should 
be  in  writing  and  sealed  with  the  common  seal  of  the 
authority,  was  imperative  or  directory.  The  Court  of  Appeal 
and  the  House  of  Lords  decided  that  it  was  imperative,  and 
that  a  contract  not  so  sealed  was  void  although  executed, 
and  that,  although  the  sanitary  authority  had  obtained  the 
benefit  of  it,  they  were  free  from  the  usually  correlative 
obligation  of  payment. 

Again,  when  a  statute  is  passed  for  the  purpose  of 
enabling  something  to  be  done,  and  prescribes  the 
formalities  which  are  to  attend  its  performance,  those 
prescribed  formalities  which  are  essential  to  the  validity 


{I)  Mr.  Sedgwick,  in  bis  treatise  on  Statutory  Law(2nded.\  p.  318,  points 
out  that  it  is  somewhat  sineular  that  this  epithet "  directory  snould  be  used 
in  this  sense  when  appliea  to  statutes,  whereas,  strictly  speaking,  it  is 
synonymoQs  with  "mandatory.'*  Thas,  in  Entwistle  v.  Dent  (1848;,  1  £z. 
^12,  at  p.  823,  Pollock,  C.B.,  used  the  word  with  regard  to  a  commercial 
letter  ofinstructions  in  the  sense  of  "mandatory,"  by  reference  to  the  Roman 
Jaw  term  mandatum. 
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of  the  thing  when  done  are  called  imperative  or  absoltUe  ; 
but  those  which  are  not  essential,  and  may  be  disregarded 
:)irectory        without  invalidating  the  thing  to  be  done,  are  called 
directory,{m) 

It  has  been  laid  down  in  Ireland  that  statutes  are  to- 
be  construed  as  mandatory  and  imperative  when  they 
prescribe  acts  to  be  done  by  private  parties,  but  are  only- 
directory  when  they  require  public  officers  to  do  the  acts,, 
in  which  case  the  default  or  mistake  of  the  officers  will 
not  destroy  the  rights  of  the  parties.(7i) 

But  this  decision  is  inadequate.  An  Act  may  be  man- 
datory upon  a  public  officer,  and  may  expressly  or  im- 
plicitly render  him  liable  to  punishment  for  disobedience 
to  its  provisions,  without  also  exposing  private  persons  to 
any  civil  or  criminal  liability  or  loss  by  reason  of  the 
default  of  the  official.  On  the  other  hand,  although  the- 
officer  may  be  liable  for  a  breach  of  duty,  the  performance 
by  him  of  the  duty  may  be  a  condition  precedent  to  the 
attaching  of  the  civil  rights  of  other  persons. 

Thus,  if  a  book  or  design  is  not  registered,  the  owner 
cannot  sue  for  infringement,  even  though  non-registratioD. 
is  due  to  default  of  an  official  who  can  be  compelled  by 
mandamus  to  register,  or  be  punished  in  criminal  or  civil 
proceedings  for  his  default. 

So,  also,  if  an  elector's  name  is  omitted  from  the  register, 
he  cannot  contend  that  the  provisions  of  the  Begistration 
Acts  are  directory.    His  only  remedy  is  by  action,(o)  or 
by  summary  proceeding  before  the  revising  barrister, 
iy  their  8.  Acts  are  also  classified,  by  reference  to  their  duration,, 

as  temporary  or  perpetual. 

Temporary  statutes  are  those  on  the  duration  of  which* 
some  limit  is  put  by  Parliament.(p) 

Ferpettud  Acts  are  those  upon  whose  continuance  no- 


(m)  See  thiB  disctiRsed,  ^<^,  Part  II.  ch.  ii. 

(»)  Plunket  V.  Molloy  (1856),  8  Ir.  Jnr.  N.  S.  83. 

(o)  iSee  Meg.  ▼.  HaU  (1891).  1  Q.  B.  747. 

(p)  The  standing  orders  require  a  time  clause  to  be  inserted  in  such  Act8» 
The  best  known  of  these  Acttt  is  the  Armj  Annual  Act,  formerly  called  the 
Mutiny  Act,  whose  temporary  duration  depends  on  constitutional  considera- 
tions. 
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limitation  of  time  is  expressly  named  or  necessarily  to  be 
understood.  They  are  not  perpetual  in  the  sense  of  being 
irrevocable.(5) 

These  classes  are  more  fully  dealt  with  in  Part  II. 
ch.  V. 

A  considerable  number  of  Acts  originally  passed  as  an 
experiment  are  annually  continued  by  an  Expiring  Laws 
Continuance  Act 


(q)  Dicejf  Law  of  the  Consiitntion  (3rd  ed.),  pp*  42,  61. 
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If  meaning  1*  STRICTLY  speaking,  there  is  no  place  for  interpretation 
q^onces  t^"  ^^  construction  except  where  the  words  of  a  statute  admit  of 
b«  disregarded,  two  meaning8.(a)  "  Where  the  language  of  an  Act  is  clear 
and  explicit,  we  must  give  effect  to  it,  whatever  may  be 
the  consequences,  for  in  that  case  the  words  of  the  statute 
speak  the  intention  of  the  Legislature."(&)  In  other  words, 
if  the  language  used  by  the  Legislature  is  precise  and 


i 


a)  Bell,  Diet.  Law  of  Scotland,  tit.  Statute. 

h)   Warhurton  v.  Lovdand  (1831),  2  D.  &  CI.  (H.  L.)  489. 
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unambiguous,  a  court  of  law  at  the  present  day  has  only  to 
expound  the  words  in  their  natural  and  ordinary  sense.  ' 
"  Verbis  plane  expressis  mnnino  standum  est"(c)  The  most 
ejETective  recent  exposition  of  this  canon  is  that  given  in 
Somsey  L.  B,  v.  Monarch  Investment  Building  Society 
(1889),  24  Q.  B.  D.  5,  by  Lord  Esher:  "An  Act  of 
Parliament  is  to  be  construed  according  to  the  ordinary 
meaning  of  the  words  in  the  English  language  as  applied 
to  the  subject-matter,  unless  there  is  some  very  strong 
ground,  derived  from  the  context  or  reason,  why  it  should 
not  be  so  construed."  Lindley,  L.J,,  added  at  p.  9:  ^ 
**  Where  an  expression  is  ambiguous,  in  considering  what 
construction  it  is  proper  to  put  upon  it  we  must  look  a 
little  at  the  object  of  the  Act,  and  the  consequences  of  the 
rival  construction.  If  one  construction  produces  con- 
sequences in  conformity  with  the  scope  of  an  enactment, 
and  with  the  consequences  which  follow  from  the  con- 
structions put  upon  other  enactments  of  the  same  sort, 
while  the  rival  construction  introduces  a  startling  novelty, 
no  lawyer  would  adopt  the  latter  construction."  r^ 

This  rule  is  expressed  in  various  terms  by  different  Various  modes 
judges.  The  epithets  "natural,"  "ordinary,"  " literal," ?heX'"°^ 
"  grammatical,"  and  "  popular  "  are  employed  almost  inter- 
diangeably,  but  their  indiscriminate  use  leads  to  some 
confusion,  and  probably  the  term  "  primary  "(d)  is  prefer- 
able to  any  of  them,  if  it  be  remembered  that  the  primary 
meaning  of  a  word  varies  with  its  setting  or  context,  and 
with  the  subject-matter  to  which  it  is  applied ;  for  reference 
to  the  abstract  meaning  of  words,  if  there  be  any  such  thing, 
is  of  little  value  in  interpreting  statutes. 

The  view  expressed  in  the  case  last  cited  accords  with 
the  opinion  of  Lord  St.  Leonards  in  Myers  v.  Ferigal 
(1852),  2  D.  M.  &  G.  619,  expressed  with  regard  to  the 
construction  of  the  Mortmain  Act :  "  It  is  impossible  to 
deny  that  the  current  of  modern  decisions  is  against  the 
older  cases,  and  that,  while  there  is  to  be  discovered  an 
inclination  formerly  to  carry  the  provisions  of  the  Act 

(e)  Per  Dr.  Lnabington,  in  The  St  Cloud  (1863),  Bro.  &  Lush.  17» 
(d)  See  Elphinstono  on  Interpretation  of  Deeds,  ch.  iv. 
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beyond  the  intention  of  the  Legislature,  the  tendency  of 
modem  decisions  has  been  the  other  way.  My  inclination 
is  neither  to  the  one  side  nor  the  other.  I  desire  to  give 
such  a  construction  to  the  statute  as  shall  satisfy  its  terms 
and  meet  the  intention  of  the  Legislature."  And  Lord 
Cairns  said  in  Brook  y.Badley  (1868),  3  Ch.  App.  at  p.  673, 
"  I  desire  very  much,  in  a  case  of  this  kind,  to  follow  the 
rule  laid  down  by  Lord  St.  Leonards." 
Intention  of  In  an  earlier  case,  R.  v.  Archbishop  of  Canterbury/  (1848), 
not^t!?^''"  11  Q.  B.  665,  Lord  Denman  observed:  "My  brother 
epecniated  on,  Ooleridgc's  admirable  argument  has  confirmed  me  in  the 
opinion  of  the  danger  of  exposing  an  Act  of  Parliament, 
and  the  most  simple  construction  of  the  plainest  lan- 
guage ....  to  the  speculations  of  those  who  will  bring 
their  forgotten  books  down  and  wipe  the  cobwebs  from 
decretals  and  canons  before  they  can  find  one  argument 
for  disturbing  the  settled  practice  of  300  years."  Having 
1  then  so  expounded  the  enactment,  it  only  remains  to 
'  enforce  and  administer  the  law  as  it  is  found  to  be,  not- 
withstanding the  consequences,  international,  political,(e) 
or  otherwise ;(/)  notwithstanding  also  the  fact  that  it  may 
be  a  very  generally  received  opinion  that  the  peirticular 
enactment  in  question  "  does  not  produce  the  eflfect  which 
the  Legislature  intended,"(^)  or  "  might  with  advantage  be 
modified."(A)   "If,"  said  Pollock,  O.B.,  in  Miller  v.  Salomons 


"W€ 


e)  In  Att'Oen.  v.  Sillem  (1868),  2  H.  &  0.  610,  Pollock,  C.B.,  said, 
.Ve  have  nothing  to  do  with  the  political  consequences  of  our  decision,  or 
the  dissatisfaction  which  it  may  create  in  anv  quarter  anywhere,  and  1  cannot 
help  expressing  my  regret,  not  unmixed  witn  some  surprise,  that  the  learned 
Attorney-General  has  more  than  once  adverted  to  the  consequences  of  our 
holding  that  what  the  defendants  have  done  is  not  contrary  to  our  municipal 

law/' 

(/)  In  Kindertley  v.  Jarvu  (1856),  26  L.  J.  Ch.  641,  Romilly,  M.IL,  said, 
"No  doubt  if  the  Legislature  had  so  enacted,  however  startling  the  proposi- 
tion, however  much  it  may  be  doubted  whether  the  consequences  were 
distinctly  presented  to  the  notice  of  Parliament,  this  Court  must  carry  the 
enactments  into  effect  regardless  of  the  conseauenoes.*'  In  Hindmareh  v. 
CharVUm  (I860),  8  H.  L.  C.  166,  Lord  Camnbell  said,  in  holding  a  will 
invalid,  which  had  not  been  executed  according  to  the  statute,  "  1  may 
honestly  say  that  we  have  a  strong  inclination  in  our  minds  to  support  the 
validity  of  the  will  in  dispute,  which  the  parties  hond  fide  made,  as  they 
believed,  according  to  bw.    But  we  must  obey  the  directions  of  the  Legis- 

lature  •  •  •  • 

{a)  Per  Blackburn,  J.,  in  Preston  v.  BwMey  (1870),  L.  R  6  Q.  B.  894. 
Xh)  Oeneral  Iron  Co.  v.  Moat  (1861),  15  Moore  P.  C.  131. 
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(1852),  7  Ex.  560,  "  the  language  used  by  the  Legislature 
be  clear  and  plain,  we  have  nothing  to  do  with  its  policy 
or  impolicy,  its  justice  or  injustice,(i)  its  being  framed 
according  to  our  views  of  right  or  the  contrary ;  we  have  i 
nothing  to  do  but  to  obey  it,  and  administer  it  as  we  find 
it;  and  I  think  to  take  a  different  course  is  to  abandon 
the  office  of  judge,  and  assume  that  of  a  legislator."  "  I 
do  not  understand,"  said  Lord  Bedesdale  in  the  case  of 
The  Qaemsberry  Leases  (1819),  1  Dow  (H.  L.)  491,  497, 
"  what  right  a  court  of  justice  has  to  entertain  an  opinion 
of  a  positive  law  upon  any  ground  of  political  expediency. 
The  Legislature  is  to  decide  upon  political  expediency ;  and 
if  it  has  made  a  law  which  is  not  politically  expedient,  the 
proper  way  of  disposing  of  that  law  is  by  an  Act  of  the 
L^islature,  and  not  by  the  decision  of  a  court  of  justice." 
And  although,  as  we  shall  see  presently ,(&)  it  is  allowable, 
and  sometimes  desirable,  for  a  Court  which  is  called  upon  to 
interpret  a  statute  to  acquaint  itself  with  the  history  of 
the  statute,  and  of  the  circumstances  under  which  it  was 
passed ;  and  even  to  compare  it  with  any  similar  statutes 
passed  in  other  countries,  and  to  examine  decisions  of  British 
and  even  of  foreign  Courts  upon  similar  statutes ;  still,  it 
must  be  borne  in  mind,  as  Pollock,  C.B.,  said  in  Att-Gem 
v.  Saiem  (1863),  2  H.  &  C.  508,  "  if  a  statute,  in  terms 
reasonably  plain  and  clear,  makes  what  the  defendants 
have  done  a  punishable  offence  within  the  statute,  we 
want  not  the  assistance  which  may  be  derived  from  what 
eminent  statesmen  have  said  or  learned  jurists  have 
written  ....  we  want  not  the  decisions  of  American 
Courts  to  see  whether  the  case  before  us  is  within  the 
statute." 

And  even  in  a  doubtful  case  search  for  the  supposed 
intention  of  the  Legislature  must  not  be  pressed  too  far. 

Lord  Herschell,  in  Cox  v.  ITakes  (1890),  16  App.  Cas.  at 
p.  528,  said :  "  It  is  not  easy  to  exaggerate  the  magnitude  of 

(0  Or  eTen  "its  absurdity'*:  per  Cotton,  L.J.,  ia  Yatea  v.  H,  (1885),  14 
Q.RD.  660. 

(k)  Infrot  p.  143  :  "  What  soarces  outidde  the  statute  may  be  had  recourse 
to  for  throwing  light  on  its  meaning."  See  also  rules  in  Heydon's  ca8e, 
infrGf  p.  112. 
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this  change ;  nevertheless,  it  must  be  admitted  that,  if  the 
language  of  the  Legislature,  interpreted  according  to  the 
recognised  canons  of  constriction,  involves  this  result,  your 
lordships  must  frankly  yield  to  it,  even  if  you  should  be 
satisfied  that  it  was  not  in  the  contemplation  of  the 
Legislature." 

And  in  Vestry  of  St  John,  Hampstead,  v.  Cojffin  (1886), 
1 2  App.  Cas.  1 ,  Lord  Halsbury  said,  at  p.  6 :  "  Doubtless  there 
are  cases  in  which,  when  in  the  instrument  itself,  whether  a 
will,  or  a  contract,  or  a  statute,  evidence  may  be  discovered 
of  the  general  intention  of  the  framer,  and  of  the  general 
meaning,  or  what  has  been  called  the  governing  sense,  in 
which  the  words  or  provisions  are  to  be  understood,  you  may 
occasionally  modify  the  language  you  have  to  construe  with 
reference  to  that  general  intention  which  has  been  so  ascer- 
tained." He  added :  "  In  this  case  I  confess  myself  wholly 
unable  to  discover  any  general  intention  on  which  I  can 
rely  as  governing  or  modifying  the  language  which  the 
Legislature  has  used.  It  is  obvious  that  two  sets  of  learned 
judges  have  construed  these  sections  differently,  according 
as  they  have  regarded  the  object  which  the  Legislature  had 
in  view;  and  each  of  them  has  in  turn  pointed  out  the 
absurdities  which  would  be  the  result  of  the  opposite 
construction  to  that  which  their  lordships  have  favoured. 
That  seems  to  me  to  show  that  at  all  events  it  is  difficult, 
if  not  impossible,  to  obtain  any  such  key  to  the  statute  as 
is  to  be  found  in  its  ascertained  govemitig  interUion.  The 
result  of  that  appears  to  me  to  be  that  your  lordships 
should  place  upon  it  that  construction  which  every  Court 
is  bound  to  place  upon  any  instrument  whatsoever;  namely, 
that  if  there  is  nothing  to  modify,  nothing  to  alter,  nothing 
to  qualify  the  language  which  the  instrument  contains,  it 
must  be  construed  in  the  ordinary  and  natural  meaning  of 
the  words  and  sentences." 
No  statute  From  this  rule  several  consequences  follow ;  first,  that  no 

as'^void,  ^^^      statutory  enactment  (Z)  may  be  treated  as  null  and  void  or 


(Z)  It  IB  enacted  by  the  28  &  29  Vict.  c.  63,  s.  3,  that  "  no  colonial  Uw 
Bhall  be  deemed  to  be  void  on  the  ^und  of  repupancy  to  the  law  of  Eng- 
land."    Vide  infra.  Fart  II.  ch.  Yii.,  as  to  Acts  in  force  in  colonies. 
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unconstitutional.(m)  This  was  pointed  out  by  Blackstone, 
1  Comm.  91,  where  he  says,  "  If  Parliament  would  posi- 
tively enact  a  thing  to  be  done  which  is  unreasonable, 
there  is  no  power  in  the  ordinary  forms  of  the  Constitution 
that  13  vested  with  authority  to  control  it."  There  are, 
indeed,  dicta  in  the  books  which  go  to  show  that  certain 
judges  have  considered  that  Acts  of  Parliament  may, 
under  certain  circumstances,  be  declared  to  be  and  treated 
as  null  and  void.  Thus,  in  Dr,  Bonham's  case  (1610),  8  Rep. 
118a,  Lord  Coke  says  that,  "when  an  Act  of  Parliament 
is  against  common  right  and  reason,  or  repugnant,  or  im- 
possible to  be  performed,  the  common  law  will  control  it 
and  adjudge  such  Act  to  be  void."(w)  There  is,  however, 
no  instance  of  any  British  (o)  statute  having  ever  been 
declared  null  and  void,  or,  as  the  Judicial  Committee  put 
it  in  Logan  v.  Burslem  (1842),  4  Moore  P.  C.  297,  "not 
binding,  if  it  is  contrary  to  reason,"  for,  as  it  is  stated  in 
Blackstone's  Commentaries,  i.  91,  "the  examples  usually 
alleged  .  ,  .  •  do  none  of  them  prove  that  where  the  main 
object  of  a  statute  is  unreasonable,  the  judges  are  at 
liberty  to  reject  it,  for  that  were  to  set  the  judicial  power 
above  that  of  the  Legislature,  which  would  be  subversive 
of  all  government."  The  very  reverse,  in  fact,  was 
held  in  Lee  v.  Bude  (1871),  L.  R.  6  C.  P.  580,  where 
I  it  was  argued  that  certain  Acts  of  Parliament  had 
been  obtained  by  inserting  in  them  false  recitals.  "  I 
would  observe,"  said  WiUes,  J.,  "  that  these  Acts  of  Par- 
liament are  the  law  of  the  land,  and  we  do  not  sit  here 
as  a  court  of  appeal  from  Parliament.  It  was  once 
said  (jp)  that,  if  an  Act  of  Parliament  were  to  create  a 

(m)  The  expression  ''unconstitutional,"  as  applied  to  an  English  Act  of 
Parliament,  merely  means  that  the  Act  in  question,  as,  for  instance,  the 
Irish  Charch  Act,  1869,  is,  in  the  opinion  of  the  speaker,  opposed  to  the 
ipirit  of  the  English  Constitution ;  it  cannot  mean  (as  it  might,  if  applied  to 
a  French  or  an  American  Act)  that  the  Act  is  either  a  breach  of  law  or  void. 
^    Dicej,  Law  of  the  Constitution  (3rd  ed.),  p.  427. 

(«)  See  also  Day  v.  Savadge  (1616),  Hob.  87  ;  City  of  London  v.  Wood 
ri700),  12  Mod.  687 ;  and  Duchess  of  JIamilton  v.  Fleetwood  (1714),  10 
Mod.  115,  and  notes  to  the  case  above  cited. 

(o)  Statutes  of  the  United  States  or  British  colonies  may  be  declared  by 
jadgesto  be  vltra  vires  by  reference  to  their  Constitutions. 

(p)  In  Day  t.  /Savadge  (1615),  Hob.  87,  where  it  is  laid  down  that  "  even 

F 
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man  a  judge  in  his  own  cause,  the  Court  might  disregard 
it.     That  dictum,  however,  stands  as  a  warning  rather 
than  as  an  authority  to  be  followed.     If  an  Act  of  Parlia- 
ment has  been  obtained  improperly,  it  is  for  the  Legislature 
to  correct  it  by  repealing  it ;  but  so  long  as  it  exists  as  law 
the  Courts  are  bound  to  obey  it."    A  statute,  even  more 
Consirnctioii  '  than  a  contract,  must  be  construed  ut  res  magis  valeat 
wOMi^^m      gy^'^  pereai,  so  that  the  intentions  of  the  Legislature  may 
pertai.  not  be  treated  as  vain  or  left  to  operate  in  the  air.(g') 

Even  rules  of  international  law  are  to  be  regarded 
merely  as  aiding  to  a  construction  of  ambiguous  enact- 
ments, and  not  as  controlling  British  Acts.  The  judges 
may  not  pronounce  an  Act  ultra  vires  as  contravening 
international  law,  but  may  recoil,  in  case  of  ambiguity, 
from  a  construction  which  would  involve  a  breach  of  the 
ascertained  and  accepted  rules  of  international  law. 
catm  omi$8U8  ^  Another  consequence  of  this  rule  is  that  a  statute  may  not 
o^ted  or  be  extended  to  meet  a  case  for  which  provision  has  clearly 
supplied.  2Liid  Undoubtedly  been  omitted  to  be  provided,  (r)  The 
judges  may  not  wrest  the  language  of  Parliament  even  to 
avoid  an  obvious  mischief.  "No  case  can  be  found  to 
authorize  any  Court  to  alter  a  word  so  as  to  produce  a  cctsus 
omissus**  said  Lord  Halsbury,  in  the  Mersey  Docks  case 
(1888),  13  App.  Cas.  602  ;  and  a  like  opinion  was  given  in 
Crawford  Y.  Spoorver  (\M6\  6  Moore  P.  C.  9:  "We  cannot 
aid  the  Legislature's  defective  phrasing  of  an  Act,  we  cannot 
add,  and  mend,  and,  by  construction,  make  up  deficiencies 
which  are  left  there."  In  other  words,  the  language  of 
Acts  of  Parliament,  and  more  especially  of  modem  Acta, 
must  neither  be  extended  beyond  its  natural  and  proper 


an  Act  of  Parliament  made  against  natural  equity,  as  to  make  a  man  a  judge 
in  his  own  case,  is  void  in  itself." 

iq\  Per  Bowen,  L. J.,  in  Cwrtis  v.  8tomn  (1889),  22  Q.  B.  D.  612,  617. 

(r)  For  ^ood  instances  of  ceuus  omUsi  (which  were  afterwards  remedied 
by  the  Legislature),  see  B.  v.  AmM  (1864),  6  B.  &  S.  322,  and  B.  v.  Denton 
(1864),  6  B.  &  S.  821.  The  mere  fact  that  some  certain  point  was  not 
present  to  the  mind  of  the  draftsman  when  he  drew  the  Act  aoes  not  neces- 
sarily constitute  that  point  a  casus  omissus.  "  Whether,"  said  Bramwell, 
L.J.,  in  JSx parte  Wdchman  (1879),  11  Cb.  D.  48,  66,  "the  draftsman  had 
it  in  his  mind  or  not  is  another  question  ;  but  very  often  Courts  have  to 
discover  what  provision  has  been  made  for  the  happening  of  an  event  which 
was  not  in  the  contemplation  of  the  person  who  arew  the  Act." 
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limits,  in  order  to  supply  omissions  or  defects,(s)  nor 
strained  to  meet  the  justice  of  an  individual  case.(^) 
*'  If,"  said  Lord  Brougham,  in  Owynne  v.  Bumdl  (1840), 
7  CI.  &  F.  at  p.  696,  "we  depart  from  the  plain  and 
obvious  meaning  on  account  of  such  views  (as  those 
pressed  in  argument  on  43  Geo.  3,  c.  99),  we  do  not  in 
truth  construe  the  Act,  but  alter  it  We  add  words  to 
it,  or  vary  the  words  in  which  its  provisions  are  couched. 
We  supply  a  defect  which  the  Legislature  could  easily 
have  supplied,  and  are  making  the  law,  not  interpreting 
it.  This  becomes  peculiarly  improper  in  dealing  with  a 
modem  statute,  because  the  extreme  conciseness  of  the 
ancient  statutes  was  the  only  ground  for  the  sort  of  legis- 
lative interpretation  frequently  put  upon  their  words  by 
the  judges.  The  prolixity  of  modern  statutes,  so  very 
remarkable  of  late,  affords  no  grounds  to  justify  such  a 
sort  of  interpretation."  In  Pirikerton  v.  Easton  (1873), 
16  Eq.  490,  at  p.  492,  Lord  Selborne  said,  "  It  has  long 
been  settled  that  the  language  of  modem  Acts  of  Par- 
liament cannot  be  extended "      Said  James,  L.J., 

in  ScoU  V.  Legg  (1877),  10  Q.  B.  D.  at  p.  238,  "No 
doubt  it  probably  is  a  source  of  mischief  to  have 
buildings  of  an  inordinate  size  in  a  large  town  like 
London,  where  fires  may  produce  great  mischief ; 
but  it  seems  to  me  that  we  cannot,  because  we  think 
there  is  a  mischief,  the  existence  of  which  is  not 
provided  for  by  the  Act,  depart  from  what  appears 
to  me  to  be  the  clear  meaning  of  the  Act  of  Par- 
liament." Thus,  in  Jones  v.  Smart  (1785),  I  T.  R.  44,  the 
question  was  whether  a  doctor  of  physic  in  a  Scotch  uni- 
versity was  qualified  to  kill  game  under  22  &  23  Car.  2, 
c.  25,  which  enacted  "  that  every  person  ....  other  than 
the  son  of  an  esquire,  or  other  person  of  higher  degree 
....  is  declared  to  be  a  person  by  the  law  of  this  realm 

(<)  Eyen  "if  the  language  used  is  incapable  of  a  meaning,  we  cannot 
supply  one."  Per  Lord  Denman,  C.J.,  in  Oreen  v.  Wood  (1845),  7  Q.  B. 
at  p.  1S5. 

(0  In  WkUeUy  v.  ChtqfjMsU  (1868),  L.  B.  4  Q.  B.  149,  Hannen,  J.,  said, 
**  It  woold  be  wrong  to  strain  words  to  meet  tbe  justice  of  the  present  case, 
becaose  it  might  make  a  precedent,  and  lead  to  dangeroos  consequences  io 
other  cases." 
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not  allowed  to  have  any  guns  ....  for  taking  game." 
Amongst  other  arguments  for  proving    that  a   Scotch 
doctor  of  physic  was  qualified,  it  was  contended  that  the 
Legislature  could  not  have  intended  to  exclude  such  a 
person.     "  Be  that  as  it  may,"  said  Buller,  J.,  in  his  judg- 
ment, "  we  are  bound  to  take  the  Act  of  Parliament  as 
they  have  made  it;   a  casus  omissus  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would  be  to  make 
I  laws."    As  a  general  rule,  as  Blackburn,  J.,  pointed  out  in 
JS.  V.  ClewoTth  (1864),  4  B.  &  S.  927,  934,  if  it  appeare 
that  the  class  or  thing  which  it  is  sought  to  bring  within 
the  Act  (under  consideration)  was  known  to  the  Legisla- 
ture at  the  time  when  the  Act  was  passed,  and  that  class  is 
omitted,  "  it  must  be  supposed  to  have  been  omitted  in- 
tentionally."   It  will  make  no  difference  if  it  appears  that 
the  omission  on  the  part  of  the  Legislature  was  a  mere 
oversight,  and  that  without  doubt  the  Act  would  have 
been  drawn  otherwise  had  the  attention  of  the  Legislature 
been  directed  to  the  oversight  at  the  time  the  Act  was 
under  discussion.     Thus,   in   Larie  v.  Bennett  (1836),  1 
M.  &  W.  70,  it  being  admitted  that  Ireland  was  a  place 
(4  Anne,  c.  16,  beyond  the  seas  within  the  meaning  of  4  &  5  Anne,  c.  3, 
nvffheaa).        g^  jg^  YfhiQYi  enacted  that  if  a  defendant  shall  be  beyond  the 
seas  at  the  time  a  cause  of  action  accrued,  the  plaintiff' 
should  be  at  liberty  to  sue  him  within  a  certain  specified 
time  after  his  return,  it  was  contended  that  3  &  4  Will.  4, 
c.  42,  s.  7,  which  enacted  that  Ireland  should  not  be  deemed 
to  be  beyond  the  seas  so  far  as  related  to  certain  statutes 
(but  without  naming  this  statute  of  Anne),  ought  to  be  held 
to  extend  to  this  statute  of  Anne.  "  The  great  probability," 
said  the  Court,  "  is  that  the  omission  to  name  the  statute  of 
Anne  is  an  oversight,  but  even  if  we  were  quite  satisfied  that 
it  was  so  we  could  not  supply  the  defect."     Similarly,  in 
N.E.  Rail.  Co.  v.  Leodgate  L.  B.  (1870),  L.  E.  5  Q.  B.  157, 
Cockburn,  C.J.,  said,  at  p.  161,  with  regard  to  the  effect 
of  the  wording  of  the  Local  Government  Act,  1858  (21  & 
22  Vict.  c.  98),  "  I  regret  that  I  cannot  see  my  way  to 
putting  such  a  construction  upon  s.  55  as  would  meet  the 
equity  of  the  case,  and  include  a  railway  like  the  present 
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(one  constructed  without  parliamentary  powers)  .... 
though  I  have  no  doubt  the  Legislature  would  have 
drawn  the  clause  so  as  to  embrace  the  present  case,  had 
such  a  case  been  present  to  their  minds."  And  the  rule 
is  perhaps  even  better  stated  by  Jessel,  M.R,  in  Att.- 
Gen.  v.  J%es  (1881),  8  Q.  B.  D.  at  p.  139:  "It  is  the 
duty  of  judges  in  all  cases  to  give  fair  and  full  effect  to 
Acts  of  Parliament,  without  regard  to  the  particular  con- 
sequence in  the  special  case,  and  not  to  indulge  in  con- 
jecture as  to  what  the  Legislature  would  have  done  if  a 
particular  case  had  been  presented  to  their  notice.  We 
first  of  all  have  to  see  what  the  Act  of  Parliament  says, 
and  then  to  apply  it  to  the  case  ;  and  I  do  not  think  it  is 
a  fair  criticism  on  an  Act  of  Parliament  to  say  that  the 
result  will  be  unfair,  or  that  it  will  result  in  making 
people  pay  duty  who  ought  not  to  pay  duty."  An  extreme 
instance  of  the  adoption  of  this  rule  is  given  in  B.  v. 
Ih/ott  (1882),  9  Q.  B.  D.  47.  The  Act  17  Geo.  2,  c.  3,  s.  1, 
required  publication  of  a  rate  in  church  as  a  condition 
precedent  to  its  validity.  7  Will.  4  &  1  Vict.  c.  45,  s.  2, 
substituted  for  publication  in  church  or  chapel  publication 
by  affixing  the  notice  on  or  near  the  door  of  the  church  or 
chapel.  20  Vict.  c.  19,  s.  1,  made  all  extra-parochial  places 
parishes  for  poor  law  purposes.  Among  the  places  made 
parochial  by  this  Act  was  Hopwas  Hays,  in  Staffordshire, 
which  contained  neither  church  nor  chapel,  and  only  one 
house,  a  gamekeeper's  lodge.  The  validity  of  a  poor  rate 
made  for  the  parish  fell  into  dispute,  and  the  Queen's 
Bench  Division  decided  that  as  the  provisions  of  17  Geo.  2, 
c-  3,  s.  1,  and  7  Will.  4  &  1  Vict.  c.  35,  s.  2,  could  not  be 
complied  with,  no  vaMd  rate  could  be  made.  Grove,  J., 
said  (at  p,  49) :  "  It  would  be  making  legislation,  and 
not  interpreting  the  language  of  the  statutes,  were  the 
Court  to  say  that  the  rate  could  be  levied  without  any 
previous  publication.  It  may  be  that  where  the  language 
of  a  statute  is  merely  directory,  and  it  is  impossible  to 
follow  the  direction,  the  Court  would  give  efi'ect  to  the 
doctrine  of  cy-prhs,  and  say  that  the  direction  should  be 
carried   out  as  nearly  as  possible.     The  maxim,  Nemo 
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tenetur  ad  impossibilia,  would  then  apply.  But  in  this 
case  the  words  of  the  statute  are  not  directory,  but  positive 
and  prohibitory.  Very  likely  a  provision  for  publishing 
a  rate  in  places  where  there  is  no  church  or  chapel  was 
omitted  from  these  statutes  through  a  slip,  but,  if  so,  it  is 
for  the  Legislature  to  remedy  it."(^)  And  North,  J.,  in  the 
same  case,  said  (p.  51) :  "  The  question  being  whether  the 
statute  is  to  be  treated  as  one  in  which  notice  has  been 
deliberately  dispensed  with  or  has  escaped  observation, 
I  come  to  the  conclusion  that  it  has  escaped  observation. 
It  is  a  castes  omissvs,  from  which  no  inference  can  be  drawn 
against  the  necessity  of  notice." 

When  an  Act  contains  special  reference  to,  or  saving  of, 
another  Act,  and  omits  all  allusion  to  a  third  Act  in  pari 
maierid^  it  is  safer  to  presume  that  the  omission  is  de- 
liberate than  that  it  is  due  to  forgetfulness  or  made  perin* 
curiam.    Even  if  the  omission  flows  from  forgetfulness, 
those  who  claim  the  benefit  of  the  omitted  Act  cannot 
succeed ;  the  Courts  cannot  alter  the  law  to  meet  a  castLs 
oims8us,(x)     It  would  also  seem  that  omission,  even  per 
inmriam,  to  repeal  or  preserve  inconsistent  enactments 
will  not  save  the  earlier  enactments. 
Equity  will  -jfC  A  third  consequcnce  of  this  rule  is  that  the  High  Court 
aga^Bt  expresa  ^^  ^^^  present  day  (y)  declines  to  interfere  for  the  assistance 
statutory  pro-  q{  persons  who  scck  its  aid  to  relieve  them  against  express 

visions.  ^  o  JT 

statutory  provisions.  This  was  clearly  pointed  out  by 
Hellish,  L.J.,  in  Edwards  v.  Edwards  (1876),  2  Ch.  D.  297. 
"  If,"  said  he,  "  the  Legislature  says  that  a  deed  shall  be 
*  null  and  void  to  all  intents  and  purposes,  whatsoever,' 
how  can  a  court  of  equity  say  that  in  certain  circumstances 
it  shall  be  valid  ?  The  courts  of  equity  have  given  relief 
on  equitable  grounds  from  provisions  in  old  Acts  of 
Parliament,  but  this  has  not  been  done  in  the  case  of 

(tt)  In  Fenney  y.  Godfrey  (1870),  L.  R.  9  Eq.  356,  Jamos,  V.C.,  read  the 
command  to  be  conditional  on  the  existence  of  a  charch  or  chapel. 

raj)  Re  Wimam$  (1887),  34  Ch.  D.  673,  at  p.  682  (North,  J.). 

\y)  In  Lindsay  ▼.  Lunch  (1804),  2  Sch.  &  L.  6,  Lord  Redesdale  said  that 
repeated  attempts  bad  been  made  *'  to  put  a  court  of  equity  in  such  a  situa- 
tiun  that,  without  departing  from  its  rules,  it  feels  itself  obliged  to  break 
through  the  statute.  It  is,  therefore,  absolutely  necessarj  to  make  a  stand, 
and  not  carry  the  decisions  further." 
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modem  Acts,  which  are  framed  with  a  view  to  equitable 
as  well  as  legal  doctrines."  "  Acts  of  Parliament,"  said 
Holker,  L.J.,  in  Gibbs  v.  ChiUd  (1882),  9  Q.  B.  D.  75, "  are 
omnipotent,  and  are  not  to  be  got  rid  of  by  declarations 
of  conrts  of  law  or  equity."  Thus,  in  Cwrtis  v.  Pefrry 
(1802),  6  Ves.  739,  the  plaintiffs  prayed  that  certain  ships 
which  stood  registered  in  the  name  of  one  Nantes  should 
be  declared  to  be  his  separate  property,  although  it 
appeared  that  the  ships  had  always  been  treated  as  part 
of  the  property  of  a  firm  of  which  he  was  a  member. 
Lord  Eldon  held  that  the  plaintiffs  prayer  must  be 
complied  with,  because  the  statutory  enactment  was 
precise  and  clear  to  the  e£fect  that  every  ship  was  to  be 
considered  as  the  property  of  the  person  in  whose  name 
it  stood  registered,  and  that,  if  a  transfer  was  made  of  a 
ship,  it  must  be  made  in  a  prescribed  form.  As  the 
requirements  of  the  Act  had  not  been  complied  with,  the 
Court  could  not  interfere. 

It  has  been  often  said,  with  reference  to  the  Statute  of 
Frauds,  that  "  courts  of  equity  will  not  permit  the  statute 
to  be  made  an  instrument  of  fraud."  "  By  this,"  said  Lord 
Selborne,  in  Alderson  v.  Maddison  (1883),  8  App.  Cas. 
at  p.  474,  "  it  cannot  be  meant  that  equity  will  relieve 
against  a  public  statute  of  general  policy  in  cases  admitted 
to  fall  within  it,  and  I  agree  with  an  observation  made 
by  Cotton,  L.J.,  in  Britain  v.  Rossiter  (1882),  11  Q.  B.  D. 
123,  that  this  summary  way  of  stating  the  principle  (how- 
ever true  it  may  be  when  properly  understood)  is  not  an 
adequate  explanation  either  of  the  precise  grounds  or  of 
the  established  limits  of  the  equitable  doctrine  of  part 
performance."    He  went  on  to  point  out — 

(1)  That  both  at  law  (z)  and  in  equity,  s.  4  of  the 
Statute  of  Frauds  had  been  held  not  to  avoid  parol 
contracts,  but  only  to  bar  their  remedies,  a  view  to 
which  effect  has  been  given  by  the  Eules  of  Court 
requiring  the  statute  to  be  specially  pleaded  ;  and 

(2)  That,  in  the  decisions  in  equity  resting  upon 
part  performance  the  defendant  is  charged  on  the 

(z)  Croahy  v.  Wadsworth  (1805),  6  Bast  602,  611. 
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equities  arising  out  of  the  acts  done  in  execution 
of  the  contract,  and  not  within  the  meaning  of  the 
statute  upon  the  contract  itself. 
It  is  only  with  reference  to  a  few  statutes  that  attempts 
have  been  made  at  equitable  construction,  and  these 
attempts  are  unwarranted  so  far  as  they  contravene  the 
old  rules  of  the  Court  of  Chancery  which  relieved  from 
erroneous  construction  put  upon  statutes  by  courts  of  law, 
but  only  under  circumstances  thus  stated  by  Lord  Hard- 
wicke  in  Bassett  v.  Bassett  (1744),  3  Atk.  at  p.  206 :  "  There 
are  several  cases  where,  in  consequence  of  an  Act  of 
Parliament,  this  Court  will  intervene.  As  where  a  new 
Act  of  Parliament  is  made  to  alter  the  law,  and  the  judges 
are  formal  in  adhering  to  rules  of  [the  common]  law  and 
will  not  construe  according  to  the  words  and  intention  of 
the  Act,  there  the  Court  will  take  it  up  and  will  give 
remedy  here,  though  it  is  the  business  of  judges  to 
mould  their  practice  so  as  to  make  it  conformable  to  the 
Legislature." 
ETidon  of  a  'Vf'  A  fourth  consequence  of  this  rule  is  that  a  court  of  lair 
cannot  interfere  to  prevent  a  mere  evasion  (a)  of  an  Act  of 
•  Parliament,  an  evasion,  that  is  to  say,  which  does  not 
amount  to  a  positive  breach  of,  or  fraud  upon,  the  Act  Aa 
was  said  by  Grove,  J.,  in  Att.-Gen.v.  Noyes  (1881),  8  Q.  B.  D. 
at  p.  137 :  ''  There  must,  in  every  law,  be  marginal  cases 
which  come  very  near  the  point  at  which  the  statute  can 

(a)  *'  There  is  always  an  ambigaitj,"  said  Lindlej,  L.J.,  in  Yorkshire  v. 
MaAure  (1882),  21  Ch.  D.  318,  "about  the  expression  *  evading  an  Act  of 
Parliament ;'  in  one  sense  you  cannot  evade  an  Act,  that  is  to  saj,  the 
Court  is  bound  so  to  construe  every  Act  as  to  take  care  that  that  which 
is  really  prohibited  may  be  held  void.  On  the  other  hand,  ^*ou  may  avoid 
doing  tnat  which  is  pronibited  by  the  Act,  and  you  do  something  else  e^aaUj 
advantageous  to  you  which  is  not  prohibited  by  the  Act'  Agaio,  in 
EdwarSa  v.  HaU  (1856),  26  L.  J.  Ch.  84,  Loixl  Cranworth  said,  **  I  never 
understood  what  is  meant  by  an  evasion  of  an  Act  of  Parliament ;  either  you 
are  within  the  Act  or  you  are  not  within  it ;  if  you  are  not  within  it,  yon 
have  a  right  to  avoid  it,  to  keep  out  of  the  prohibition."  And  in  Jefferies  v. 
Alexander  (1860),  8  H.  L.  C.  694,  at  p.  637,  Willes,  J.,  said, "  To  say  that  what 
was  doue  is  an  evasion  of  the  law  is  idle,  unless  it  means  that,  though  in 
apparent  accordance  with  it,  it  really  was  in  contravention  of  the  law.' '  '*  The 
word  'evasion,'"  said  Grove,  J.,  in  Att.-Gen.  v.  Noyes  (1881),  8  Q.  B.  D. 
133,  **  may  mean  either  of  two  things.  It  mav  mean  an  evasion  of  the  Act 
by  something  which,  while  it  evades  the  Act,  is  within  the  sense  of  it,  or  it 
may  mean  an  evading  of  the  Act  by  doing  something  to  which  the  Act  doea 
not  apply." 
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be  avoided ;  and  the  persons  intending  to  avoid  the  opera- 
tion of  a  statute  can  always  succeed  by  doing  it  directly. 
If  a  man  with  a  mortal  disease,  although  he  knows  that 
he  cannot  live  six  months,  chooses  to  convey  his  property 
to  his  heirs  expectant,  he  may  do  so,  and  they  will  pay  no 
succession  duty.  So,  again,  an  old  man  may  do  so.  He 
may  hand  over  his  property  by  a  bondjide  conveyance.*X&) 
Such  an  evasion  was  described  by  Grove,  J.,  in  Eamsden 
v.  Lupton  (1873),  L.  E.  9  Q.  B.  32,  as  "getting  away  from 
the  remedial  operation  of  the  statute  while  complying  with 
the  words  of  the  statute.**  "  An  Act  evaded  is  not  an  Act 
infringed,"(c)  and  an  arrangement  which  is  designed  "  to 
defeat  the  intentions  of  the  Legislature,  and  to  enable  a 
person  to  accomplish  indirectly  what  he  could  not  under 
the  Act  in  question  have  done  directly,"  will  not  neces- 
sarily be  held  on  that  account  invalid  by  courts  of  law.(d)_ 
It  has  always  been  the  pride  of  a  competent  conveyancer 
to  be  able,  when  required,  to  drive  a  coach  and  four,  or  six, 
through  any  Act  of  Parliament.  In  Smcdey,  Burr  (1872), 
L.  E.  8  C.  P.  64,  it  appeared  that  a  bill  of  sale  had  been 
given  by  one  Price  to  the  plaintiff,  but,  instead  of  registering 
it  before  the  expiration  of  the  twenty-one  days  allowed  for 
that  purpose  by  Bills  of  Sale  Act  1854  (17  &  18  Vict.  c.  36), 
another  bill  of  sale  was  given  by  Price  to  the  plaintiff  in  ex- 
change for  the  first.  This  was  done  fifteen  or  sixteen  times, 
and  ultimately  the  bill  of  sale  last  given  was  registered 
before  the  expiration  of  twenty-one  days  from  the  day  on 

(6)  See  also  per  Jesuel,  M.R.,  at  p.  140. 

(e)  Per  Bramwell,  B., in Banuden  v. Lupton  (1873),  L.  B.  9  Q.  B.  at  p.  28,  and 
in  the  same  case,  at  p.  30,  Keating,  J.,  said,  "If  that  were  the  enactment, 
the  Act  would  hare  oeen  infringed— not  evaded,  hut  infringed,"  &c.  In 
RUehie  v.  Smith  (1848^,  6  C.  B.  at  p.  462,  Williams,  J.,  describes  an  agree- 
ment as  one  "  bj  whicn  the  plaintiff  co-operated  with  other  pereons  for  the 
pnrpoae  of  contravening  and  evading  the  provisions  of  the  Act,"  using  the 
wonl  "evade'*  as  Bjnonymons  with  "infnnge;"  and  in  i?6  Jfea(2  (1876), 
3  Ch.  D.  122,  Bacon,  C.J .,  makes  a  similar  use  of  the  word.  The  former 
seema  the  accepted  meaning  of  the  term. 

(d)  In  Barton  v.  Muir  (1874),  L.  B.  6  P.  C.  139,  an  arrangement  which 
was  sought  to  be  enforced  was  described  in  these  words  by  the  Chief  Justice 
of  the  Supi'eme  Court  of  New  South  Wales,  and  on  that  account  set  aside  hy 
that  Court ;  but  this  decision  was  reversed  by  the  Judicial  Committee.  In 
Z>avU  V.  St^henson  (1890),  24  Q.  B.  D.  629,  a  deliberate  and  scai-celj 
diaguised  attempt  to  evade  a  penal  Act  was  held  to  have  succeeded.  And 
see  In  re  Watson  (1890\  25  Q.  B.  D.  27 
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which  it  (the  last  bill)  had  been  given.  The  plaintiff  then 
sued  the  defendant,  who  had  taken  Price's  goods  in  execu- 
tion. The  defence  was  that  the  transaction  was  fraudulent, 
and  ought  not  to  be  upheld.  It  was  held,  however,  that, 
notwithstanding  that  the  transaction  was  clearly  of  a  most 
fraudulent  character,  the  requirements  of  the  17  &  18  Vict, 
c.  36,  had  been  complied  with,  and  that  consequently, 
although  the  spirit  of  the  Act  had  been  evaded,  the  bill 
i^of  sale  must  be  held  to  be  valid.  "I  should  have  been 
extremely  glad,"  said  Denman,  J.,  "  if  I  could  have  found 
an  authority  which  would  have  enabled  us  to  defeat  this 
bill  of  sale.  But  I  find  none."  The  Courts  will,  however, 
always  examine  into  the  real  nature  of  the  transaction 
by  which  it  is  sought  to  evade  an  Act:  Be  Watson  (1890), 
25  Q.  B.  D.  72.  The  Licensing  Acts  and  the  Bills  of  Sale 
Acts  are  daily  evaded  with  success.  But  this  can  only  be 
effected  by  acts  which  are  clearly  casus  omissi,  having 
regard  to  the  meaning  of  the  enactment  as  ascertained 
by  the  Courts,  and  not  of  course  by  individual  judgment : 
for  "Parliament  would  legislate  to  little  purpose,"  said 
Lord  Macnaghten,(e)  "if  the  objects  of  its  care  might 
supplement  or  undo  the  work  of  legislation  by  making  a 
definition  clause  of  their  own.  People  cannot  escape  from 
the  obligation  of  a  statute  by  putting  a  private  interpre- 
tation on  its  language." 
Fraud  upon  As  Abbott,  C.  J.,  Said  in  Fox  v.  Bishop  of  Gheste)'  (1824), 

2  B.  &  C.  635,  at  p.  655,  it  is  a  "  well-known  principle  of 
law  that  the  provisions  of  an  Act  of  Parliament  shall  not  be 
evaded  by  shift  or  contrivance";  consequently,  as  Lord 
Coleridge  said  in  Wright  y.Davies  (1876),  1  C.  P.  D.  638,  at 
p.  646,  if  a  contract  be  "  framed  so  as  entirely  to  defeat  the 
object  of  an  Act  of  Parliament,"  such  a  contract,  "  although 
not  within  its  express  prohibition,"  might  very  well  be  held 
"  to  be  impliedly  forbidden  by  it."  We  accordingly  find 
that  a  court  of  law  will  not  tolerate  such  an  evasion  of  an 
Act  of  Parliament  as  amounts  to  a  positive  "  fraud  upon 
the  Act,"  such  an  evasion  being,  as  Lord  Eldon  described  it 


an  Act. 


(c)  In  Kethereeal  Co.  v.  Bourne  (1889),  14  App.  Cas.  247. 


Where  the  Meaning  is  Plain.  91 

in  Fox  V.  Bishop  of  Chester  (1829),  1  D.  &  CL  (H.  L.)  416,  at 

p.  429,  "  a  fraud  on  the  law,  or  an  insult  to  an  Act  of 

Parliament."    The  expression  "  a  fraud  upon  an  Act "  is 

one  which  we  find  used  with  reference  to  a  transaction, 

"  which,"  as  Lord  Coleridge  said  in  Barasden  v.  Lupton 

(1873),  L.  R  9  Q.  B.  24,  "  no  Court  would  give  effect  to, 

because  it  had  no  legal  foundation  from  the  beginning. 

It  is  rather  difBcult,"  continued  he, "  to  put  into  any  other 

form  [of  words]  what  exactly  is  meant  by  an  arrangement 

that  is  a  fraud  upon  an  Act  of  Parliament  of  this  sort.     I 

perfectly  understand  the  expression,  and  it  may  be  a  very 

legitimate  one  to  use  with  regard  to  the  bankruptcy  laws, 

which  are  passed  for  different  purposes,  and  an  attempt  to 

evade  which,  while  complying  with   the  letter  of  the 

statute,  has  been  held  by  the  Courts,  and  has  repeatedly 

been  decided  to  be,  not  a  successful  evasion  of  the  statute, 

but  such  a  colorable  attempt  to  evade  the  statute  as 

the  Court  would  describe  as  a  fraud  upon  it."    But  theT 

phrase  ''  fraud  upon  an  Act "  is  somewhat  unfortunate,  and 

there  is,  as  Turner,  L.J.,  said  in  Alexander  v.  Brame  (1855), 

7  De  G.  M.  &  G.  525,  at  p.  539, "  perhaps  no  question  of 

law  more  difficult  to  determine  than  the  question,  what 

particular  Acts,  not  expressly  prohibited,  shall  be  deemed  to 

be  void  as  being  against  the  policy  of  a  statute.     It  is  no 

doubt  the  duty  of  the  Courts  so  to  construe  statutes  as  to 

suppress  the  mischief  against  which  they  are  directed,  and 

to  advance  the  remedy  which  they  are  intended  to  provide, 

but  it  is  one  thing  to  construe  the  words  of  a  statute,  and 

another  to  extend  its  operation  beyond  what  the  words  of 

it  express."    This  question  has  often  arisen  in  cases  which 

turned  upon  the   Statutes  of  Mortmain.     "Prohibitory 

statutes,"  said  Lord  Cranworth,  in  Fhilpot  v.  St.  George's 

MoepUal  (1857),  6  H.  L.  C.  338,  at  p.  848  (a  case  upon  the 

Statutes  of  Mortmain),  '^prevent  you  from  doing  something 

which  formerly  it  was  lawful  for  you  to  do ;  and,  whenever 

you  find  that  anything  done  is  substantially  that  which  is 

prohibited,  I  think  it  is  perfectly  open  to  the  Court  to  say 

that  it  is  void,  not  because  it  comes  within  the  spirit  of  the 

statute,  or  tends  to  effect  the  object  which  the  statute 
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meant  to  prohibit,  but  because  by  reason  of  the  true  con- 
struction of  the  statute  it  is  the  thing,  or  one  of  the  things, 
actually  prohibited."  And,  if  a  statute  has  been  passed 
for  some  one  particular  purpose,  a  court  of  law  will  not 
countenance  any  attempt  which  may  be  made  to  extend 
the  operation  of  the  Act  to  something  else  which  is  quite 
foreign  to  its  object  and  beyond  its  scope.  Thus  in  Macbeth 
V.  Ashley  (1874),  L.  E.  2  H.  L.  (Sc.)  352,  it  appeared 
that  25  &  26  Vict.  c.  35,  gave  magistrates  the  power  to 
close  public-houses  "  in  any  particular  locality  "  before  the 
statutory  hour ;  and  it  was  held  that,  if  the  magistrates, 
under  the  guise  of  exercising  this  power,  were  to  order  the 
public-houses  to  be  closed  earlier,  not  merely  in  one  par- 
ticular locality,  but  in  portion  after  portion  of  the  whole 
district,  until  eventually  all  the  public-houses  in  the  whole 
district  had  been  closed  at  the  earlier  hour,  this  would  be, 
as  Lord  Cairns  said,  "  adopting  a  course  for  the  purpose  of 
doing  what  I  must  describe  as  evading  an  Act  of  Parlia- 
ment, and  your  lordships  would  not  be  prepared  to 
sanction,  but  would  discountenance  and  prevent,  the 
exercise  of  a  power  so  used." 

An  illustration  of  the  way  in  which  the  intention  of  an 
Act  of  Parliament  may  be  successfully  evaded  without 
contravening  the  letter  of  the  enactment  was  afforded  by 
the  appointment,  in  November  1871  of  Sir  Bobert  Collier 
as  a  member  of  the  Judicial  Committee.  It  was  enacted 
by  34  &  35  Vict.  c.  91,  s.  1  (now  repealed),  that  her 
Majesty  might,  within  twelve  months  after  the  passing  of 
the  Act,  appoint  four  persons  to  act  as  members  of  the 
Judicial  Committee  of  the  Privy  Council,  but  that  any 
persons  so  appointed  must  be  specially  qualified  as  follows 
— that  is  to  say,  must,  at  the  date  of  their  appointment,  be 
or  have  been  judges  of  one  of  her  Majesty's  Superior 
Courts  at  Westminster.  Sir  Robert  Collier,  who,  at  the 
time  of  the  passing  of  the  Act,  was  Attorney-General,  was 
in  November  1871  made  a  judge  of  the  Court  of  Common 
Pleas,  and  one  week  after  his  appointment,  and  without 
ever  having  acted  as  judge,  he  was  appointed  under  the 
above-mentioned  Act  as  a  member  of  the  Judicial  Com- 
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mittee.  It  was  clear  that  this  was  a  valid  appointment, 
and  no  question  was  ever  raised  about  it  in  any  court  of 
law,  but  the  Legislature,  in  passing  the  Act,  cannot  be 
supposed  to  have  contemplated  the  use  to  which  it  would 
be  jgut  by  the  6overnment(/)  ^ 

[  2.  The  rule  that  the  language  used  by  the  Legislature  Terms  to  be 

•  ■i  j."j**a.         J-1JJ*  •         read  in  their 

must  be  construed  m  its  natural  and  ordinary  sense  requires  English  mean- 
some  explanation.  The  sense  must  be  that  which  thej^i  ^"^^^^^^  °^ 
ordinarily  bear  in  this  coiirUiy ;  and  the  words  must  be  Act. 
construed  according  to  the  meaning  which  they  bore  at 
the  time  when  the  statute  was  passed.  Said  Lord  Esher, 
M.B.,  in  Clerical^  c&c,  Assurance  Co.  v.  Carter  (1889), 
22  Q.  B.  D.  p.  448,  "  There  has  been  a  long  discussion  of 
various  puzzling  matters  in  relation  to  the  provisions  of 
the  Income  Tax  Acts,  but,  after  all,  we  must  construe  the 
words  of  schedule  D.  according  to  the  ordinary  canon  of^ 
construction  ;  that  is  to  say,  by  giving  theni  tlieir  ordinary 
meaning  in  the  English  langimge  as  applied  to  such  a 
subject-matter,  urdess  some  gross  and  manifest  absurdity 
irauld  be  thereby  produced"  Thus,  the  word  "  marriage,"  as 
used  in  an  English  statute,  means  the  contract  into  which 
a  man  and  woman  enter  in  this  country,  and  does  not, 
therefore,  include  polygamy.  "There  is  no  magic  in  a 
name,"  said  Lord  Penzance  (Sir  James  Wilde)  in  Hyde  v. 
Hyde  (1866),  L.  R  1  P.  &  M.  133  (a  case  in  which  the 
validity  of  a  Mormon  marriage  was  discussed), "  and  if  the 
relation  there  (in  Utah)  existing  between  a  man  and  a  woman 
is  not  the  relation  which  in  Christendom  we  recognise  and 
intend  by  the  words  *  husband  *  or  '  wife,'  but  another  and 
altogether  different  relation,  the  use  of  a  common  term  to 
express  these  two  different  relations,  will  not  make  them 
one  and  the  same,  though  it  may  tend  to  confuse  them 
to  a  superficial  observer,"  And  even  with  reference  to 
marriages  contracted  abroad  by  British  subjects,  the  term 
means  monogamous  marriages  whether  Christian  or  not.(^) 

(/*)  Id  the  House  of  Commons  a  motion  condemning  the  appointment  waH 
lost  by  241  to  268  (Hans.  3rd  ser.  209,  p.  758),  and  in  the  House  of  Lords  by 
87  to  88  (Hans.  3rd  ser.  209,  p.  461). 

(p)  See  BetheU's  case  (1887),  38  Cfh.  D.  220  (Stirling,  J.) ;  BrinJcley  v.  Att.- 
Gen.  (1890),  16  P.  D.  76  (Hannen,  P.). 
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Rule  modified       In  applying  this  rule  to  colonial  statutes  penned  in 
Acts.  ^  English  it  must  be  modified  so  as  to  give  effect  to  any 

difference  between  English  and  colonial  usage  as  to  the 
meaning  attached  to  a  word  or  phrase.  For  the  term 
'*  marriage  "  in  an  Indian  or  South  African  statute  might 
include  polygamous  unions,  having  regard  to  the  recognition 
of  such  unions  in  those  possessions. 

Many  terms  are  used  in  United  States  and  Colonial 
statutes  in  a  sense  different  .from  that  attached  to  them 
in  England.(A)    And  in  the  construction  of  the  British 
North  America  Act,  1867,  some  divergence  has  arisen 
between  the  Canadian  Courts  and  the  Privy  Council  as 
to  what  is  meant  by  **  indirect  taxation."(i)     Likewise 
where  the  colonial  statute  is  penned  in  French  or  Dutch 
as  the  sole  or  concurrent  language  of  legislation,  it  must 
be  read  by  reference   to  the  colonial   dialect  of   those 
languages,  and  not  to  the  mother  tongue,  in  the  case  of  any 
divergence  between  the  two. 
corueniporanea      Xhc  rulc  as  to  cofUemporanea  expositio  was  first  laid 
down  by  Sir  E.  Coke  (2  Inst.  ed.  Thomas,  p.  2,  note  (1)  ), 
in  speaking  of  Magna  Charta,  in  the  following  terms : — 
"  This  and  the  like  were  the  forms  of  ancient  Acts  and 
graunts,  and  the  ancient  Acts  and  graunts  must  be  con- 
strued and  taken  as  the  law  was  holden  at  that  time  when 
they  were  made."    The  earlier  statutes  were  in  the  form 
of  charters,  and  no  difference  was  at  first  made  between 
the  construction  of  a  statute  and  that  of  any  other  instru- 
ment.(y)    Coke's  rule  has  been  adopted  by  the  Courts,  and 
for  modem  use  is  best  expressed  by  Lord  Esher  in  Sharpe 
V.  TTakeJUld  (1888),  22  Q.  B.  D.  241:  "The  words  of  a 
statute  must  be  construed  as  they  would  have  been  the 
day  after  the  statute  was  passed,  unless  some  subsequent 
Act  has  declared  that  some  other  construction  is  to  be 
adopted  or  has  altered  the  previous  statute." 

"It  has  often  been  held,"  said  Lord   Cranworth    in 
Montrose  Peerage  (1853),  1  Macq.  H.  L.  (So.)  401,  at  p. 

(h)  See  Bell  v.  Magter  in  Equity  (1877),  2  Apn.  Cas.  at  p.  565. 
(t)  Bae  Pigeon  y.  Recorder's  Court  (1890),  17  Canada  495,  503. 
ij)  Pari.  Pap.  1875— C— 208,  p.  84.     Vide  supra,  pp.  6,  7. 
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406,  "and  not  unwisdy  or  improperly,  that  the  con- 
struction of  very  ancient  statutes  may  be  elucidated 
by  what  in  the  language  of  the  courts  is,  called  corUem^ 
poranea  expositio  ;{k)  that  is,  seeing  how  they  were  under- 
stood at  the  time  [they  were  passed]."  "  In  construingl 
ancient  statutes,"  said  Lawrence,  J.,  in  Wilson  v. 
KnvhUy  (1806),  7  East  136,  "  attention  is  always  to  be^ 
paid  to  the  language  of  the  times.  The  statute  of 
4  £dw.  3  speaks  of  a  trespass  as  of  a  wrong  generally,  and 
when  it  enacts  that  executors  shall  have  an  action  against 
the  trespassers,  it  means  thereby  against  wrongdoers 
generally/'  In  SrwUh  v.  Undo  (1858),  27  L.  J.  0.  P.  200, 
Byles,  J.,  said,  as  to  the  Act  of  6  Anne,  c.  16, "  That  statute 
was  passed  150  years  ago.  Therefore,  we  must  resort  to 
the  contemporaneous  exposition  of  the  words."  The  canon 
is  also  applied  to  modern  Acts.  In  Aerated  Bread  Company 
V.  Gregg  (1873),  L.  K.  8  Q.  B.  355,  it  appeared  that,  by 
6  &  7  Will.  4,  c.  37,  s.  4,  any  baker  who  sold  bread  other- 
wise than  by  weight  was  liable  to  a  penalty ;  but  there 
was  a  proviso  that  this  enactment  was  not  to  apply  to 
"  bread  usually  sold  under  the  denomination  of  French  or 
fancy  bread."  The  appellants  had  been  fined  for  selling 
otherwise  than  by  weight  a  kind  of  bread  which  was  called 
in  the  trade  French  or  fancy  bread,  but  which  did  not  as 
a  matter  of  fact  dififer  in  material  from  ordinary  bread.  In 
confirming  the  conviction,  Blackburn,  J.,  said, "  My  opinion 
is  that  by  the  proviso  the  Legislature  meant  to  except  such 
bread  as,  at  the  time  the  Legislature  passed  this  Act,  was  sold 
onder  the  denomination  of  *  French  or  fancy  bread.'  .... 
And  that,  as  the  justices  have  found  that  the  bread  in 
question  was  not  the  article  called  *  French  or  fancy  bread ' 
at  that  time,  they  rightly  convicted  the  appellants." 

A  slight  confusion,  however,  at  times  arises  in  the 
application  of  this  canon.  It  is  the  business  of  the 
judges  to  find  out  the  contemporary  meaning  of  the 
terms  used  in  the  statute.  For  this  purpose  they  may 
have  recourse  to  contemporary  exposition,  but  that  expo- 
sition is  not  of  necessity  conclusive  upon  them.  If  ancient 

(2;)   See  also  McWiUiam  v.  Adam$  (1851),  1  Macq.  H.  L.  (Sc.)  120. 
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error  is  clearly  proved,  it  acquires  no  prescription  to 
pass  as  right  in  the  construction  of  statutes.  With  refer- 
Different  rules  ence  to  Contracts,  it  appears  to  be  established  that  com- 
and  contractfl.  'mums  CTTOT  f(wU  JUS,  Lord  Herschell  has  so  held  in 
Taiicred  v.  SUd  Co.  of  Scotland  (1889),  15  App,  Oas.  at 
p.  141,  saying,  "  I  think  that  that  doctrine  having  been 
laid  down  so  long  ago,  whether  it  rests  upon  any  sound 
basis  or  not,  it  would  be  most  improper  to  depart  from 
it  now,  because  one  would  be  really  altering  the  law 
between  the  parties."  It  has  indeed  been  contended  that 
an  erroneous  but  well-established  construction  of  a  sta- 
tute, reached  when  or  soon  after  the  Act  came  into  force, 
is  conclusive  even  upon  the  highest  Courts.  But  this  is 
not  so.  In  Hamilton  v.  Baker  (1889),  14  App.  Cas.  at 
p.  221,  Lord  Macnaghten  said,  "The  respondent  contends 
that  the  decision  was  right,  but,  whether  it  was  right  or 
not,  he  contends  that  it  is  too  late  even  for  this  House  to 
interfere.  I  am  sensible  of  the  inconvenience  of  disturb- 
ing a  course  of  practice  which  has  continued  unchallenged 
for  such  a  length  of  time  [since  1865],  and  which  has  been 
sanctioned  by  such  high  authority.  But  if  it  is  really 
founded  upon  an  erroneous  construction  of  an  Act  of  Par- 
liament, there  is  no  principle  which  precludes  your  lord- 
ships from  correcting  the  error.  To  hold  that  the  matter 
is  not  open  to  review  would  be  to  give  the  effect  of  legis- 
lation to  a  decision  contrary  to  the  intention  of  the  Legis- 
lature, merely  because  it  has  happened,  for  some  reason  or 
another,  to  remain  unchallenged  for  a  certain  length  of 
time."  This  constitutes  a  judicial  approval  of  the  opinion 
of  Mr.  Elphinstone,  that  "  if  the  words  of  a  statute  are 
clear,  an  interpretation  which  contradicts  them  cannot  be 
supported  on  the  ground  of  usage."(Z) 
Old  decisions.  But  if  a  decision  is  old  enough  it  stands  a  good  chance 
of  acceptance  even  by  the  highest  Courts.  Speaking 
of  BUI  V.  Ba^nerU  (1841),  9  M.  &  W.  36,  a  decision 
upon  s.  4  of  the  Statute  of  Fmuds,  Lord  Esher  said  (??i) : 

(Q  Elphinstone,  p.  68,  citing  Sheppard  v.  Gosnold  (1672),  Yanghan  159, 
.      at  p.  169  ;  Dunbar  {Magistrates  of)  v.  Boxburghe  {Duchess  of),  (1835), 
3  CI.  &  F.  335 ;  Att.-Gen.  v.  JRochester  (1854),  5  De  G.  M.  &  G.  797. 
(to)  Lucas  y.  Dixon  (1889),  22  Q.  B.  D,  357, 359. 
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"That  case  has  never  been  overruled,  but  has  been 
mentioned  in  subsequent  cases  as  having  been  accepted, 
and  it  would  be  wrong  that  we  should  now  diflFer 
from  it."  And  Bowen,  L.J.,  added,(w)  "There  is  thus 
distinct  authority,  forty-seven  years  old,  and,  so  far  as  I 
know,  not  questioned,  but  acted  on  and  treated  as  bind- 
ing ;  and  though  it  may  appear  a  technical  point,  I  should 
hesitate  to  do  anything  to  disturb  a  rule  laid  down  about 
the  Statute  of  Frauds,  and  acted  upon  for  so  long." 

Courts  of  justice  have  always  in  the  past  paid  great  Practice  or 
regard  to  the  uniform  opinion  and  practice  of  eminent  con-  conveyancers. 
veyancers,  and  in  Basset  v.  Basset  (1744),  3  Atk.  208,  Lord 
Hardwicke  gave  as  one  of  his  reasons  for  a  particular 
construction  of  10  Will.  3,  c.  22  (10  &  11  Will.  3,  c.  16, 
Suffhead),  that  before  the  passing  of  the  Act  the  constant 
method  of  all  skilful  conveyancers  was  to  insert  a  limita- 
tion to  preserve  contingent  remainders  to  posthumous 
children,  and  that  ever  since  the  Act  they  had  omitted 
the  clause,  which  the  Chancellor  regarded  as  a  strong 
circumstance  to  show  the  uniform  opinion  of  eminent 
conveyancers  that  the  statute  gave  to  the  posthumous 
heir,  not  only  the  estate  of  his  ancestor,  but  the  inter- 
mediate profits  between  the  death  of  the  ancestor  and  the 
birth  of  the  heir. 

In  the  United  States  the  rule  is  thus  stated :  "  In  all  U.S.  doctrine. 
cases  of  ambiguity  in  an  enactment  the  contemporaneous 
construction,  not  only  of  the  Courts,  but  of  the  Depart- 
ments, and  even  of  the  officials  whose  duty  it  is  to  carry 
the  law  into  eflFect,  is  controlling."  (o)  This  accords  with 
the  view  expressed  by  Lord  Macnaghten  in  Income  Tax 
Commissioners  v.  Pemsel  (1891),  A.  C.  531,  at  p.  590.  But 
a  construction  of  a  doubtful  or  ambiguous  statute  by  the 
executive  department  charged  with  its  execution,  in  order 
to  be  binding  on  the  Courts,  must  be  long  continued 
and  unbroken.(p)  And  where  a  statute  is  free  from  all 
ambiguity,  its  letter  is  not  to  be  disregarded  in  favour  of 


(a)  Lucas  Y.  Dixon  (18S9>  22  Q.  B.  D.  at  p.  362. 
\o)  Per  Brown,  J.,  in  iScheU?8  Exors,  ▼.  Fauchi  (1890),  138  U.  S.  562,  at 
p.  672. 

{p)  Merrit  ▼.  Cameron  (1890)|  137  U.  S.  542,  per  Lamar,  J.,  at  p.  552. 
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a  presumption  as  to  the  policy  of  the  Government,  even 
on  proof  of  the  settled  practice  of  the  department  of 
State  charged  with  its  administration.(^) 
FrimaTy  mdan-      3.  We  find  it  sometimos  assumed  that  the  real  meaning 
pariSmenta^*  ■  of  »  Statute  may  be  arrived  at  by  construing  it  according 
sense.  f^  its  "  grammatical "  construction.     Thus,  in  AtL-Gen.  v. 

''jA>chvood  (18i2),  9  M.  &  W.  378,  at  p.  398,  Alderson,  B. 
said,  **  The  rule  of  law  upon  the  construction  of  all  statutes 
is  to  construe  them  according  to  the  plain,  literal,  and 
grammatical  meaning  of  the  words."  But,  besides  the 
fact  that  'Hhe  language  of  statutes  is  not  always  that 
which  a  rigid  grammarian  would  use,"(r)  it  must  be 
borne  in  mind  that  a  statute  consists  of  two  parts,  the 
letter  and  the  sense.  "  It  is  not  the  words  of  the  law," 
said  Plowden,  p.  465,  "  but  the  internal  sense  of  it  that 
makes  the  law,  and  our  law  (like  all  other)  consists  of 
two  parts — viz.,  of  body  and  soul ;  the  letter  of  the  law 
is  the  body  of  the  law,  and  the  sense  and  reason  of  the 
law  is  the  soul  of  the  law — quia  ratio  legis  est  aninia  l^gis,'' 
Therefore,  as  Pollock,  C.B.,  points  out  in  Waiigh  v.  Middh- 
ton  (1853),  8  Ex.  352,  at  p.  356,  it  is  by  no  means  clear  that, 
"  if  it  were  laid  down  as  a  general  rule  that  the  grammatical 
construction  of  a  clause  shall  prevail  over  its  legal  con- 
struction, a  more  certain  rule  would  be  arrived  at  than  if 
it  were  laid  down  that  its  legal  meaning  shall  prevail 
over  its  grammatical  construction."  "In  my  opinion," 
continued  Pollock,  C.B.,  "grammatical  and  philological 
disputes  (in  fact,  all  that  belongs  to  the  history  of  lan- 
guage) are  as  obscure  and  lead  to  as  many  doubts  and 
contentions  as  any  question  of  law ;  and  I  do  not,  there- 
fore, feel  sure  that  the  rule,  much  as  it  has  been  com- 
mended, is  on  all  occasions  a  sure  and  certain  guide.  It 
must,  however,  be  conceded  that  where  the  grammatical 
construction  is  clear,  and  manifest,  and  without  doubt, 
that  construction  ought  to  prevail,  unless  there  be  some 
strong  and  obvious  reason  to  the  contrary.     But  the  rule 

{q)  St.  Paul,  Minneapolis,  ^-c,  Co.  t.  Phelps  (1S90),  138   U.   S.  628,  at 
p.  533  (Lamar,  J.) 
(r)  Per  Grove,  J.,  in  Lyons  t.  Tucker  (1880),  6  Q.  B.  D.  664. 
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adverted  to  is  subject  to  this  condition,  that  however  plain 
the  apparent  grammatical  construction  of  a  sentence  may 
be,  if  it  be  properly  clear  from  the  contents  of  the  same 
document  that  the  apparent  grammatical  construction  can- 
not be  the  true  one,  then  that  which,  upon  the  whole,  is 
the  true  meaning  shall  prevail,  in  spite  of  the  grammatical 
construction  of  a  particular  part  of  it."  This  rule  was 
perhaps  better  stated  by  an  Irish  judge.  Burton,  J.,  in 
JFarhurton  v.  Zoveland  (1828),  1  Hud.  &  Bro.  632,  at  p. 
648,  in  terms  quoted  and  approved  by  Lord  Fitzgerald  in 
Bradlaugh  v.  Clarke  (1883),  8  App.  Cas.  at  p.  884 — viz., 
'^  I  apprehend  it  is  a  rule  in  the  construction  of  statutes 
that  in  the  first  instance  the  grammatical  sense  of  the 
words  is  to  be  adhered  to.  If  that  is  contrary  to,  or  incon- 
sistent with,  any  expressed  intention  or  declared  purpose 
of  the  statutes,  or  if  it  would  involve  any  absurdity,  re- 
pugnance, or  inconsistency,  the  grammatical  sense  must 
then  be  modified,  extended,  or  abridged,  so  far  as  to  avoid 
such  an  inconvenience,  but  no  further."  And  substan- 
tially the  same  opinion  is  thus  expressed  by  Lord  Sel- 
bome :  '*  The  mere  literal  construction  of  a  statute  ought") 
not  to  prevail  if  it  is  opposed  to  the  intentions  of  the  ^^ 
Legislature  as  apparent  by  the  statute,  and  if  the  words 
are  sufficiently  flexible  to  admit  of  some  other  construe- , 
tion  by  which  that  intention  can  be  better  eflfectuated.'Xs)-' 
Thus,  in  JRuther  v.  Harris  (1875),  1  Ex.  D.  97,  the  ques- 
tion arose,  whether  a  person  who  fished  for,  but  did  not 
catch  any  salmon  was  liable  to  forfeit  the  net  used  by  him 
on  the  occasion.  The  Act  of  24  &  25  Vict.  c.  109,  s.  21, 
enacts  that,  "any  person  acting  in  contravention  of  this 
section  shall  forfeit  all  fish  taken  by  him,  and  any  net  used 
hy  him  in  taking  the  earner  Inasmuch  as  no  fish  had 
actually  been  caught,  the  justices  had  refused  to  hold  that 
the  net  was  forfeited ;  but  the  Court  overruled  this  decision, 
"  I  think,"  said  Grove,  J.,  "  that  the  words  *  used  by  him  in 
taking  the  same'  must  mean  'used  for  the  purpose  of 

taking  the  same.'    It  is  no  doubt  a  rule  of  interpretation 

_____ —  -        • 

(«)  In  Caledonian  By,  Co.  ▼.  North  BrUM  By.  Co,  (1S81),  6  App.  Cai>. 
114,  at  p.  122. 
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that  the  grammatical  construction  of  a  sentence  must  be 
followed,  but  this  is  not  to  be  adopted  when  it  leads  to 
difficulty.'  I  think  it  plain  that  the  language  of  the  sec- 
tion is  not  strictly  accurate  and  grammatical." 

The  canon  as  to  departure  from  the  grammatical  meaning 
is  thus  stated  by  Lord  Blackburn  in  Caledonian  BaUway 
Company  v.  North  British  BaUway  Company  (1881),  6 
App.  Cas.  at  p.  131  :  "There  is  not  much  doubt  about  the 
general  principle  of  construction.  Lord  Wensleydale  used 
to  enunciate  (I  have  heard  him  many  and  many  a  time) 
that  which  he  called  the  golden  rule  for  construing  all 
written  engagements.  I  find  that  he  stated  it  very  clearly 
and  accurately  in  Grey  v.  Pearson  (t)  in  the  following 
terms :  *  I  have  been  long  and  deeply  impressed  with  the 
wisdom  of  the  rule,  now,  I  believe,  universally  adopted — 
at  least  in  the  courts  of  law  in  Westminster  Hall — ^that  in 
■*  construing  wills,  and  indeed  statutes  and  all  written  in- 
struments, the  grammatical  and  ordinary  sense  of  the 
words  is  to  be  adhered  to,  unless  that  would  lead  to  some 
absurdity,  or  some  repugnance  or  inconsistency  with  the 
rest  of  the  instrument,  in  which  case  the  grammatical 
and  ordinary  sense  of  the  words  may  be  modified  so  as 
to  avoid  the  absurdity  and  inconsistency,  but  no  further.* 
I  agree  in  that  completely,  but  in  the  cases  in  which 
there  is  a  real  difficulty  this  [rule  of  construction]  does 
not  help  us  much,  because  the  cases  in  which  there  is 
a  real  difficulty  are  those  in  which  there  is  a  con- 
troversy as  to  what  the  grammatical  and  ordinary  sense 
of  the  words,  used  with  reference  to  the  subject-matter, 
is.  To  one  mind  it  may  appear  that  the  most  that  can 
be  said  is  that  the  sense  may  be  what  is  contended  by 
the  other  side,  and  that  the  inconsistency  and  repugnancy 
is  very  great,  that  you  should  make  a  great  stretch  to 
avoid  such  absurdity,  and  that  what  is  required  to  avoid  it 
is  a  very  little  stretch  or  none  at  all.  To  another  mind  it 
may  appear  that  the  words  are  perfectly  dear — ^that  they 
can  bear  no  other  meaning  at  all,  and  that  to  substitute 

—~ ■  i_M  I  -    ■  I  -  —  ■  ■  ~i 

(0  (1857)  6  H.  L.  G.  61,  at  p.  106.    See  also  £,  v,  Banbury  (1834),  1  A. 
k,  £.  (1886),  142. 
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any  other  meaning  would  be  not  to  interpret  the  words 
used,  but  to  make  an  instrument  for  the  parties — and  that 
the  supposed  inconsistency  or  repugnancy  is  perhaps  a 
hardship — ^a  thing  which  perhaps  it  would  have  been 
better  to  have  avoided,  but  which  we  have  no  power  to 
deal  with." 

And  Grove,  J.,  in  Richards  v.  McBride  (1881),  8  Q.  B.  D. 
119,  at  p.  123,  said:  "I even  doubt  whether  if  there  were 
words  in  the  Act  tending  strongly  the  other  way  I  could 
pass  from  the  plain  grammatical  construction  of  the  phrase 
in  question.  The  onus  of  showing  that  the  words  do  not 
mean  what  they  say  lies  heavily  on  the  party  who  alleges 
it.  He  must,  as  Parke,  B.,  said  in  Becke  v.  Smith,(u) 
advance  something  which  clearly  shows  that  the  gram- 
matical construction  would  be  repugnant  to  the  intention 
of  the  Act  or  lead  to  some  manifest  absurdity."  And  in 
The  I>uke  of  Bucdmch  (1889),  15  P.  D.  86,  Lord  Justice 
Lindley  put  the  rule  thus :  "  You  are  not  so  to  construe 
the  Act  of  Parliament  as  to  reduce  it  to  rank  absurdity. 
You  are  not  to  attribute  to  general  language  used  by  the 
Legislature  in  this  case,  any  more  than  in  any  other  case,  a 
meaning  which  would  not  carry  out  its  object,  but  pro- 
duce consequences  which,  to  the  ordinary  intelligence,  are 
absurd.  You  must  give  it  such  a  meaning  as  will  caiTy 
out  its  objects." 

The  same  canon  of  construction  also  applies  to  rules  made 
by  authority  of  the  Legislature.  In  a  recent  case,  with 
reference  to  the  rules  for  preventing  collision  at  sea,  it  was 
laid  down  in  the  Privy  Council  that "  we  must  construe  the 
rule  (one  made  under  statutory  authority)  as  nearly  as 
possible  literally ;  we  must  construe  it  as  strictly  as  it  will 
bear  so  as  not  to  lead  to  the  absurdities  which  have  been 
pointed  out ;  short  of  that  it  must  be  construed  to  its  full 
context."(2?)  ^ 

(i)  It  is  clear  that,  "  if,"  as  Jervis,  C.J.,  said  in  Ablej/  v.  Buie  aa  to       ^ 
Dale  (1851),  20  L.  J.  C.  P.  235,  "the  precise  words  used  meiuai^^not  °i 

(»)  (1836)  2  M.  &  W.  191,  195. 

(eri   The  Fanny  3i.  CarviU  (1888),  13  App.  Ca8._455,  n,  (P.  C),  approved 
by  tiie  HooBO  pf  Lords. 
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allowed  to  pro-  are  plain  and  unambiguous,  we  are  bound  to  construe 
absunBty  or  them  in  their  ordinary  sense,  even  though  it  does  lead  to 
pabuf  mjuBtice  *^  absurdity  or  manifest  injustice.  Words  may  be  modified 
or  absurd  '  or  Varied  where  their  import  is  doubtful  or  obscure,  but  we 
or  anomaly,  assume  the  functious  of  legislators  when  we  depart  from 
the  ordinary  meaning  of  the  precise  words  used,  merely 
because  we  see,  or  fancy  we  see,  an  absurdity  or  manifest 
injustice  from  an  adherence  to  their  literal  meaning." 
"There  is,"  said  Brett,  L.J.,  in  Fx  parte  CorheU  (1880), 
14  Ch.  D.  129,  "a  general  rule  of  construction  of  statutes, 
that,  unless  you  are  obliged  to  do  so,  you  must  not  suppose 
that  the  Legislature  intended  to  do  a  palpable  injustice,"(.r) 
and  the  same  judge  said,  in  B,  v.  Tonbridge  (1884),  13 
Q.  B.  D.  342,  "If  the  inconvenience  is  not  only  great, 
but  what  I  may  call  an  absurd  inconvenience,  by  reading 
an  enactment  in  its  ordinary  sense,  whereas .  if  you  read  it 
in  a  manner  in  which  it  is  capable,  though  not  its  ordinary 
sense,  there  would  not  be  any  inconvenience  at  all :  there 
would  be  reason  why  you  should  not  read  it  according  to 
y^  its  ordinary  grammatical  meaning."  Therefore,  if  a  too 
literal  adherence  to  the  words  of  the  enactment  appears  to 
produce  an  absurdity  or  an  injustice,  it  will  be  the  duty  of 
a  court  of  construction  to  consider  the  state  of  the  law  at 
the  time  the  Act  was  passed,(y)  with  a  view  to  ascertaining 
whether  the  language  of  the  enactment  is  capable  of  any 
other  fair  interpretation,(«)  or  whether  it  may  not  be 
desirable  to  put  upon  the  language  used  a  secondary  (a)  or 
restricted  (b)  meaning,  or  perhaps  to  adopt  a  construction 
not  quite  strictly  grammatical. (c)   "  The  general  rule,"  said 

(j)  But  in  CapeU  v.  Great  Western  By.  (1888),  11  Q.  B.  D.  348,  Brett, 
M.B.,  said,  "I  protest  against  the  Ruggestion  that  where  the  words  of  an 
Act  of  Parliament  are  plain,  the  Court  is  to  make  any  alteration  in  them 
because  injustice  may  be  otherwise  done." 

(y)  Per  Brett,  J.,  in  Oaver*8ca8e  (1876),  1  Ch.  D.  198. 

(z)  Per  Je8sel,M.K.,  in  Wear  Eiver  CammiBsioners  v.  Adamaon  (1876), 
1  Q.  B.  D.  649. 

(a)  Per  Lord  Westbuiy  in  Ex  parte  St.  SepuUUire's  (1864),  33  L.  J.  Ch. 
873. 

(ft)  luExparUWdUon  (1881),  17  Ch.  D.  757,  Lush,  L.J.,  said,  "In  order 
to  prevent  absurdity  we  must  read  the  word   '  surrendered '  in  a  qualified 


sense.'' 


(f)  Per  Field,  J.,  in  WiUiams  v.  Evans  (1876),  1  Ex.  D.  284, 
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Willes,  J.,  in  Christopherson  v.  Lotinga  (1864),  33  L.  J.  C.  P. 
123,"  is  stated  by  Lord  Wensleydale  in  these  terms — viz.,i 
'  to  adhere  to  the  ordinary  meaning  of  the  words  used,  and 
to  the  grammatical  construction,  unless  that  is  at  variance, 
with  the  intention  of  the  Legislature,  to  be  collected  from 
the  statute  itself,  or^  leads  to  any  manifest  absurdity  o^^j 
repugnance,  in  which  case  the  language  may  be  varied  or/ 
modified  so  as  to  avoid  such  inconvenience,  but  no  further.' 
I  certainly,"  continued  Willes,  J., "  subscribe  to  every  word 
of  that  rule,  except  the  word  *  absurdity,'  unless  that  be 
considered  as  used  there  in  the  same  sense  as '  repugnance'; 
that  is  to  say,  something  which  would  be  so  absurd  with 
reference  to  the  other  words  of  the  statute  as  to  amount  to 
a  repugnance."   This  rule  was  thus  expressed  by  Jessel7 
M-R.(rf):  "Any  one  who  contends  that  a  section  of  an  Act 
of  Parliament  is  not  to  be  read  literally  must  be  able  to 
show  one  of  two  things — either  that  there  is  some  other 
section  which  cuts  down  its  meaning,  or  else  that  the 
section  itself  (if  read  literally)  is  repugnant  to  the  generalj 
purview   of  the  Act."     Thus,  in  B,  v.  Hverdon  (1807), 
9  East  101,  it  appeared  that  35  Geo.  3,  c.  101,  s.  2,  enacted 
that  in  case  any  person  should  from  thenceforth  be  brought 
before  a  justice  for  the  purpose  of  being  removed,  the  justice 
might,  if  such  poor  person  was  sick,  suspend  the  execution 
of  the  order  of  removal  until  the  poor  person  might  safely 
be  removed.     It  was  contended  that,  according  to  the 
literal  construction  of  the  words  of  the  Act,  this  enactment 
was  confined  to  cases  where  the  pauper  was  personally 
brought  up  before  the  justice.     But  the  Court  held  other- 
wise, and  Lord  EUenborough,  in  giving  judgment,  said :  "  I 
hope  the   apparent  justice  of  the  one  construction,  and 
the  great  and  manifest  inconvenience  of  the  other,  does  not 
too  much  warp  my  mind,  for  it  would  indeed  be  a  grievous 
construction  if  we  were  bound  to  adopt  the  literal  sense  of 
the  words  of  the  statute.     But  I  hope  we  shall  do  no 
violence  to  the  words,  and  I  am  sure  we  shall  not  violate 
the  spirit  of  the  Act  by  construing  the  words  '  in  case  any 

{d)  North  V.  Tamplin  (1881),  8  Q.  B.  D.  268. 
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poor  person  shall  from  henceforth  be  brought  before  any 
justice  for  the  purpose  of  being  removed '  to  mean,  in  case 
a  question  concerning  the  removal  of  any  poor  person,  or, 
if  the  case  of  any  poor  person  shall  be  brought  befpre  a 
justice  for  the  purpose  of  his  removal."  Again,  6  Geo.  3, 
c.  53,  s.  l,gave  a  form  of  oath  which  it  was  required  should 
be  taken  by  certain  persons.  The  form  of  oath  contained 
the  name  of  King  George  III.  and  made  no  provision  for 
the  necessary  alteration  in  the  name  of  the  Sovereign  at 
his  death.  It  was  argued  in  consequence,  in  JUiiler  v. 
Salomons  (1852),  7  Ex.  475,  that,  as  the  form  of  the  oath 
mentioned  the  name  of  King  George  only,  the  obligation 
to  administer  it  ceased  with  the  reign  of  that  Sovereign, 
because  it  was  applicable  to  no  other  than  to  him.  ''I 
think,"  said  Parke,  B.,  in  his  judgment,  at  p.  553,  "  this 
argument  cannot  prevail.  It  is  clear  that  the  Legislature 
meant  the  oath  to  be  taken  always  thereafter,  and  as  it 
could  not  be  taken  in  those  words  during  the  reign  of  a 
Sovereign  not  of  the  name  of  George,  it  follows  that  the 
name  George  is  merely  used  by  way  of  designating  the 
existing  Sovereign,  and  the  oath  must  be  altered  from 
time  to  time  in  the  name  of  the  Sovereign.  This  is  an 
instance  in  which  the  language  of  the  Legislature  must  be 
modified,  in  order  to  avoid  absurdity  and  inconsistency 
with  its  manifest  intentions." 

The  argument  ab  inconvenienti  is  only  admissible  in 
/^  construction  where  the  meaning  of  the  statute  is  obscure. 
Where  the  language  is  explicit,  its  consequences  are  for 
Parliament,  and  not  for  the  Courts  to  consider.  Quidquid 
ddiraTU  reges^plectuntur  achivi.  In  such  a  case  the  suffering 
citizen  must  appeal  to  the  lawgiver,  and  not  to  the  lawyer, 
for  relief.  The  readiness  to  infer  an  inconvenience  de- 
pends, to  some  extent,  on  the  personal  equation  of  the 
judge.  But  the  safe  rule  is  that  laid  down  by  Cotton, 
L.  J.,  in  Seid  v.  Reid  (1886),  31  Ch.  D.  407 :  "  In  considering 
the  true  construction  of  an  Act,  I  am  not  so  much  affected 
as  some  judges  are  by  the  consequences  which  may  arise 
from  different  constructions.  Of  course,  if  the  words  are 
ambiguotts,  and  one  construction    leads  to  enonnous  in- 
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convenience,  and  another  construction  does  not,  the  one 
which  leads  to  least  inconvenience  is  to  be  preferred." 
And  the  Courts  will  not  lightly  impugn  the  wisdom  of 
the  Legislature,  and  if  any  alternative  construction, 
although  not  the  most  obvious,  will  give  a  reasonable 
meaning  to  the  Act  and  obviate  the  absurdities  or  incon- 
veniences of  absolutely  literal  construction,  the  Courts  deem 
themselves  free  to  adopt  it. 

This  view  is  thus  stated  by  Lord  Esher,  in  B,  v.  Com- 
missioners  under  the  Boiler  Explosions  Act,  1882  (1891), 
1  Q.  B.  at  p.  716 :  "  It  is  said  that  it  is  very  inconvenient 
that  the  Board  of  Trade  should  have  jurisdiction  (under 
the  Boiler  Explosions  Act,  1882),  because  it  is  not  denied 
that  the  Home  Secretary  has  jurisdiction  under  the  Mines 
Eegulation  Act  (1887).  The  inconvenience  is  manifest,  in 
my  opinion,  and,  if  I  could  have  done  so  properly,  I  should 
have  been  very  willing  to  hold  that  the  sole  jurisdiction 
was  in  the  Home  Secretary ;  but  if  any  mistake  has  been 
made,  it  is  not  the  province  of  the  Court  to  legislate  so  as 
to  cure  defects." 

And  in  Re  Law  (1891),  1  Q.  B.  47,  the  same  judge 
said:  "The  only  difficulty  suggested  in  following  the 
words  of  the  section  [125  (10)  of  the  Bankruptcy  Act,  46  &  47  Vict. 
1883]  is,  that  if  they  are  taien  literally  in  a  case  where  ^  ^^ 
there  are  two  [bankruptcy]  notices,  one  in  respect  of  each 
judgment  debt,  the  debtor  might  pay  on  one,  and  so  no 
bankruptcy  petition  could  be  presented.  I  do  not  think 
that  is  a  sufficient  reason  for  reading  the  words  of  the 
section  otherwise  than  as  they  are  written."  But  in  R,  v. 
Cumberland  Justices  (1881),  8  Q.  B.  D.  809,  the  Court  held 
it  necessary  to  limit  the  meaning  of  ''premises"  in 
s.  45  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  to 
premises  for  which  an  "  on  "  licence  is  sought,  in  order  to 
put  a  reasonable  construction  on  the  Act,  and  to  obviate 
the  necessity  of  holding  that  an  Act  passed  to  regulate 
*'  on  "  licences  repealed  3  &  4  Vict.  c.  61,  which  relates 
wholly  to "  oft'"  licences.  ^  r 

5-  It  must,  however,  be  borne  in   mind  that  it  is  not(  Judge  not  to  ^ 
competent  to  a  judge  to  modify  the  language  of  an  Act  of  g,^©  of** 
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sutute  80  as  Parliament  in  order  to  bring  it  into  accordance  with  Ats 
accoiduice  <^^^  views  as  to  what  is  right  or  reasonable.  Boni 
^ew8*of^J2kt  J^'^^  est  jus  dicere,  twnjvs  dare.  This  was  well  pointed 
u  expedient  out  by  WiUes,  J.,  in  Abel  v.  Lee  (1871),  L.  R  6  C.  P.  371. 
riglJ^orto  In  that  case  the  question  was,  what  was  the  proper 
BhhJs.^"^'  construction  to  be  put  upon  the  Reform  Act,  1867, 
s.  3  (4),  which  enacts  that  any  man  is  entitled  to  be 
registered  as  a  voter  who,  on  or  before  July  20,  has  paid 
"  all  poor  rates  that  have  become  payable  by  him  up  to 
the  preceding  fifth  day  of  January."  It  appeared  that  the 
person  in  question  had  paid  all  the  rates  of  the  current 
year,  but  had  been  excused,  on  account  of  poverty,  from 
paying  a  rate  that  had  been  payable  in  the  preceding 
year.  The  question  therefore  was,  did  the  expression, 
"all  poor  rates  that  have  become  payable,"  include  the 
rate  he  had  been  excused,  or  not  ?  It  was  argued,  that  if 
these  words  were  construed  in  their  ordinary  and  strictly 
grammatical  meaning,  so  as  to  include  all  past  rates,  this 
absurdity  might  follow,  that  the  claimant  would  lose  his 
franchise  for  ever,  unless  he  paid  up  this  old  rate,  which 
he  had  been  excused,  and  that  therefore  the  language  of 
the  Act  ought  to  be  modified,  and  the  words  construed  in 
a  restricted  sense.  This  argument,  however,  did  not  pre- 
vail. "  No  doubt,"  said  Willes,  J.,  "  the  general  rule  is 
that  the  language  of  an  Act  is  to  be  read  according  to  its 
ordinary  grammatical  construction,  unless  so  reading  it 
would  entail  some  absurdity,  repugnancy,  or  injustice. 
•  .  .  •  But  I  utterly  repudiate  the  notion  that  it  is  com- 
petent to  a  judge  to  modify  the  language  of  an  Act  in  order 
to  bring  it  in  accordance  with  his  views  of  what  is  right  or 
reasonable." 

An  extreme  instance  of  the  application  of  this  rule  is 
given  in  Young  v.  Zeamington  (1882),  8  Q.  B.  D.  579,  8 
App.  Cas.  517.  S.  174  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  requires  contracts  entered  into  by  a 
sanitary  authority  for  a  sum  over  £50  to  be  under  seal. 
The  plaintiff  executed  works  approved  by  the  defendants 
under  the  supervision  of  their  engineer,  and  under  a  con- 
tract in  writing  with  the  engineer  which  was  not  sealed 


i 
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by  the  corporation.  The  Court  of  Appeal  decided 
that  the  defendants  were  not  bound  by  the  contract, 
although  they  had  had  the  benefit  of  it,  on  the  ground 
that  to  hold  otherwise  would  be  to  repeal  the  enactment. 
*  It  may  be,"  said  Lindley,  L. J.  (at  p.  585),  "  that  this 
is  a  hard  and  narrow  view  of  the  law ;  but  my  answer  is, 
that  Parliament  has  thought  it  expedient  to  require  this 
view  to  be  taken,  and  it  is  not  for  this  or  any  other  Court 
to  decline  to  give  effect  to  a  clearly  expressed  statute 
because  it  may  lead  to  apparent  hardship." 

The  same  view  has  been  stated  by  Lord  Coleridge  in  R. 
V.  Mansel  Jones  (1889),  23  Q.  B.  D.  29,  at  p.  32,  that  it  is 
the  business  of  the  Courts  to  see  what  Parliament  has  said, 
instead  of  reading  into  an  Act  what  ought  to  have  been  said. 
This  involves  the  assumption  that  the  Act  in  question  is 
intelligible.(e)  But  the  consequences  of  any  other  mode  of 
construction  would  be  to  defeat  the  purposes  of  the  Legis- 
lature. And  Martin,  B.,  in  Latham  v.  La/one  (1867),  L.  E. 
2  Ex.  at  p.  121,  said :  '*  I  think  the  proper  rule  for  con- 
struing this  statute  is  to  adhere  to  its  words  strictly ;  and 
it  is  my  strong  belief  that,  by  reasoning  on  long  drawn 
inferences  and  remote  consequences,  the  Courts  have  pro- 
nounced many  judgments  affecting  debts  and  actions  in  a 
manner  that  the  persons  who  originated  and  prepared  the 
Act  never  dreamed  of."  A  similar  opinion  is  thus  stated 
by  Coleridge,  L.C.J.,  in  Coxhead  v.  Mullis  (1878),  3 
C.  P.  D.  442 :  "  It  is  better  to  suppose  that  Parliament 
meant  what  Parliament  has  clearly  said,  and  not  to  limit 
plain  words  in  an  Act  of  Parliament  by  considerations  of 
policy,  if  it  be  policy,  as  to  which  minds  may  differ  and  as 
to  which  decisions  may  vary."  But  the  same  judge,  upon 
the  same  Act,  in  a  subsequent  case,(/)  allowed  himself  to 
be  affected  by  considerations  of  natural  justice,  which  is, 
perhaps,  even  more  difficult  to  ascertain  judicially  than 
the  policy  of  a  statute. 

6.  In  conclusion,  with  regard  to  what  is  meant  by  the  Legislature  is 
expression,  "  the  plain  meaning  of  the  words  of  a  statute,"  assumed  to 

(e)  See  6  Law  Quarterly  Review,  118. 

(/)  Vatentini  v.  Canali  (1889),  24  Q.  B.  D.  166. 
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have  employed  it  is  necessary,  on  all  occasions,  to  give  the  Legislature 

two^wi^'of     credit  for  employing  those  words  which  will  express  its 

wmoidM^     r  ^^^^g  ^^^^^0  clearly  than  any  other  words ;  so  that  if  in 

any  particular  instance  it  can  be  shown  that  there  are  two 

expressions  which  might  have  been  used  to  convey  a 

certain  intention,  but  one  of  those  expressions  will  convey 

that  intention  more  clearly  than  the  other,  we  are  bound 

to  conclude  that,  if  the  Legislature  uses  that  one  of  the 

two  expressions  which  woidd  convey  the  intention  less 

clearly,  it  does  not  intend  to  convey  that  intention  at  all, 

and  we  must  then  look  about  to  discover  what  intention 

,   it  did  intend  to  convey.    "  In  endeavouring,"  said  Pollock, 

^  C.B.,  in  Att.'Gen.  v.  SUlem  (1863),  2  H.  &  C.  515, "  to 

discover  the  true  construction  of  any  particular  clause  of 

a  statute,  the  first  thing  to  be  attended  to,  no  doubt,  is  the 

actual  language  of  the  clause  itself,  as  introduced  by  the 

preamble ;  2nd,  the  words  or  expressions  which  obviously 

are  by  design  omitted ;  3rd,  the  connection  of  the  clause 

with  other  clauses  in  the  same  statute,  and  the  conclusions 

which,  on  comparison  with  other  clauses,  may  reasonably 

and  obviously  be  drawn If  this  comparison  of  one 

clause  with  the  rest  of  the  statute  makes  a  certain  propo- 
sition clear  and  undoubted,  the  Act  must  be  construed 
accordingly,  and  ought  to  be  so  construed  as  to  make  it 
a  consistent  and  htumonious  whole.  If,  after  all,  it  turns 
out  that  that  cannot  be  done,  the  construction  that  produces 
the  greatest  harmony  and  the  least  inconsistency  is  that 
which  ought  to  prevail."  Thus,  in  Waugh  v.  Middleton 
(1853),  8  Ex.  352, the  Court  said  :  "We  are  not  compelled 
to  read  '  now '  exactly  as  if  the  Legislature  had  used  the 
word  '  heretofore.*  A  very  strong  reason  for  holding  that 
the  Legislature  have  not  used  the  word '  now '  in  that  sense 
is  that,  if  the  Legislature  intended  so  to  use  it,  expressions 
would  have  been  adopted  which  would  have  left  no  possible 
doubt  as  to  what  was  intended.  But  there  are  no  expres- 
sions which  clearly  and  distinctly  indicate  the  intention  of 
giving  effect  to  deeds  which  had  theretofore  been  entered 
into,  and  completed  so  as  to  bind  other  persons  not  parties 
to  them.     And  in  the  absence  of  those  expressions,  which 
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might  have  been  so  easily  used,  grave  doubts  may  be 
entertained  as  to  whether  this  could  have  been  the  mean- 
ing.*' Similarly,  in  Dover  Gadight  Co,  v.  Mayor  of  Dover 
(1855),  1  Jut.  N.  S.  813,  Turner,  L.J.,  held  that  a  certain 
construction,  which  it  had  been  suggested  might  be  put 
upon  an  Act,  was  not  the  right  construction  ;  "  for,"  said 
he,  "  if  such  had  been  the  intention  of  the  Legislature, 
I  think  more  appropriate  language  might  have  been  used/' 
Again,  in  Att.-Gen.  v.  SUlem  (1863),  2  H.  &  C.  526,  it  was 
contended,  on  the  part  of  the  prosecution,  that  59  Geo.  3, 
c  69,  s.  7,  was  meant  to  put  ships  constructed  for  war 
upon  a  footing  different  from  any  other  munitions  of  war : 
to  leave  cannon,  arms,  and  gunpowder  to  be  freely  supplied 
to  belligerent  Powers,  but  to  prevent  ships  of  a  war-like 
character  from  being  furnished  to  them.  ''If  this  had 
been  the  object  of  our  Legislature,"  said  Pollock,  C.B., 
"  it  might  have  been  accomplished  by  the  simplest  possible 
piece  of  legislation;  it  might  have  been  expressed  in 
language  so  clear  that  no  human  being  could  entertain 
a  doubt  about  it,  instead  of  the  awkward,  difficult,  and 
doubtful  clause  which  it  is  admitted,  on  the  part  of  the 
prosecution,  we  have  to  deal  with." 
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^  whatever  may  be  the  consequences.  Of  many  an  Act, 
however,  it  can  be  fairly  said,  as  was  said  by  Lord 
Herschell(6)  of  the  Building  Societies  Act,  1884  (47  &  48 
Vict.  c.  41)  that  no  construction  of  it "  is  free  from  difficulty, 
and  no  construction  carries  out  a  clear  and  well-defined 
policy  of  the  Legislature."(c)    If  (^^  is  often  the  case)  the 

(a)  Ante^  p.  77. 

OA   Western  Building  Society  v.  Martin  (1885),  17  Q.  B.  D.  609. 

(c)  For  otiier  examples  of  obscure  statutes,  see  Winter  v.  Att.-Gen,  of 
Victoria  (1875),  L.  B.  6  P.  C.  378,  where  the  Judicial  Committee  described 
the  Land  Act,  1869,  s.  98,  as  "  not  merely  ambiguous,  but,  accordini^  to  the 
literal  meaning  of  its  language,  insensible.'*  In  Cocker  v.  CardweU  (1869), 
L.  R.  5  Q.  B.  15,  Cockbum.  C.  J.,  stigmatises  the  drafting  of  the  Nuisance 
Removal  Acts,  therein  cited,  as  "one  of  the  most  remarkable  specimens  of 
legislative  incuria  of  the  many  which  are  daily  brought  before  us.**  Sir 
James  Stephen,  in  his  Digest  of  Criminal  Law,  points  out  several  obscurely 
worded  statutes ;  at  p.  ziz,  note  2,  he  says,  "  Let  any  one  read  and  try  to 
construe  24  &  25  Vict.  c.  98,  ss.  13-16,  and  ss.  27,  28,  are  still  worse."  Aa 
to  39  &  40  Vict.  c.  36,  ss.  188,  189,  he  says,  at  p.  44,  note  2,  "  There  must 
be  some  mistake  in  the  drafting,  as  there  is  no  nominative  case  to  the 
verb  .  .  .  ."  And  at  p.  173,  note  4,  he  points  out  that,  in  38  &  39  Vict, 
c.  94,  s.  3,  "  the  words  [with  or  without  ner  consent]  ought  either  to  be 
omitted  altogether,  or  else  changed  ibto  '  even  with  her  consent.' "  It  was 
the  opinion  of  Daines  Barrington  that  the  statutes  of  the  last  century  were 
much  better  drawn  than  in  former  times.  He  says,  in  his  Observations  on 
the  Statutes  (^3rd  ed.),  p.  174,  "  It  may  with  justice  be  asserted  that  modem 
statutes  are  mSnitely  more  perspicuous  and  intelligible  than  the  ancient 
ones,  of  which  there  can  be  no  stronger  proof  than  that  there  is  not  perhaps 
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meaning  of  an  enactment,  whether  from  the  phraseology 
used  (d)  or  otherwise,  is  obscure,  or  if  the  enactment  is, 
as  Brett,  L.J.,  said  in  The  R.  i.  Alston  (1883),  8  P.  D.  9, 
*^  unfortunately  expressed  in  such  language  that  it  leaves 
it  quite  as  much  open,  with  regard  to  its  form  of  expression, 
to  the  one  interpretation  as  to  the  other,"  the  question 
arises, — "  What  is  to  be  done  ?  We  must  try  and  get  at 
the  meaning  of  what  was  intended  by  considering  the 
consequences  of  either  construction."  And  if  it  appears  that 
one  of  these  constructions  will  do  injustice,  and  the  other 
will  avoid  that  injustice,  ^'  it  is  the  bounden  duty  of  the 
Court,"  as  Lord  Cairns  said  in  Hill  v.  East  and  West  India 
Dock  Co,  (1884),  9  App.  Cas.  456,  "to  adopt  the  second  J 
and  not  to  adopt  the  first,  of  those  constructions."  How- 
ever "  difficult,  not  to  say  impossible,"  it  may  be  to  put 
a  perfectly  logical  construction  upon  a  statute,  a  court  of 
justice  "  is  bound  "  (as  Sir  James  Wilde  pointed  out  in 
^ Phillips  V.  PhUlips  (1866),  L.  E.  1  P.  &  M.  173)  "to 
construe  it,  and,  as  far  as  it  can,  to  make  it  available  for 
carrying  out  the  objects  of  the  Legislature,  and  for  doing 
justice  between  partie8."(c) 

The  first  business  of  the  Courts  is  to  make  sense  of  the  Sense  to  be 
ambiguous  language,  and  not  to  treat  it  as  unmeaning,  it  possiUe. 
being  a  cardinal  rule  of  construction  that  a  statute  is  not 
to  be  treated  as  void,  however  oracular.     This  was  thus 
laid  down  by  Bo  wen,  L.J.,  in  Curtis  v.  Stovin  (1889),  22 
Q.  B.  D.  512,  at  p.  517  :  "  The  rules  for  the  construction  of  ' 
statutes  are  very  like  those  which  apply  to  the  construction 
of  other  documents,  especially  as  regards  one  crucial  rule — 
viz.,  that,  if  possible,  the  words  of  an  Act  of  Parliament 
must  be  construed  so  as  to  give  a  sensible  meaning  to 

a  single  sUtate,  since  the  Statute  of  Frauds  and  the  Statute  of  Distri- 
bations  in  the  reign  of  Charles  II.,  which  hath  required  much  explanation." 

(r/)  As  to  the  phraseology  employed  heing  the  cause  of  many  questions 
■whicti  arise  as  to  the  meaning  of  statutes,  it  was  said  by  Lord  Coke  in  the 
preCuce  to  part  ii.  of  his  Reports,  as  follows  : — Neque  enim  {ut  qitod  rea  est 
dicam)  dijficUes  propemodum  ac  spinosce  questiones  ex  principiis  juris 
ariurUur  $ed  ....  nonnun^iuam  ex  ipeis  comitiorum  instUutls  catUumum 
atqiu  addUionwn  mole  ontutta,  et  vd  m  jnUvere  ac  festincUioiie  oonscriptU, 
rtl  a  seiclo  quapiam  in  hoc  genere  correetis  et  emendatis. 

{e)  In  Freme  y.  dement  (18S1),  L.  R.  18  CL  D.  499,  at  p.  508,  Jessel, 
M.R.,  expressed  the  same  idea  in  the  following  words:  "  We  ought  to  adofit 
that  interpretation  which  will  make  the  law  uniform,  and  will  remedy  the  evil 
which  preyailed  in  all  the  cases  to  which  the  law  can  be  fairly  applied.'* 
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'  them.  The  words  ought  to  be  construed  v;t  res  magis  vakai 
quam  pereat.  And  Fry,  L.J.,  added  {loc,  cit.  p.  519): 
"  The  only  alternative  construction  ofifered  to  us  would  lead 
to  this  result — ^that  the  plain  intention  of  the  Legislature 
has  entirely  failed  by  reason  of  a  slight  inexactitude  in  the 
language  of  the  section.  If  we  were  to  adopt  this  con- 
struction, we  should  be  construing  the  Act  in  order  to 
defeat  its  object  rather  than  with  a  view  to  carry  its  object 
into  effect."  In  the  particular  case  the  Court  had  to  deal 
61  &  62  Vict,  with  s.  65  of  the  County  Courts  Act,  1888,  empowering 
^'  ^^'  the  High  Court  to  send  certain  actions  which  could  not 

be  commenced  in  a  county  court,  for  trial  "  in  any 
county  court  in  which  the  action  might  have  been  com- 
menced."(/)  If  these  words  had  been  taken  literally,  the 
section  would  have  been  ineffectual,  for,  ex  hypothe^ij  the 
actions  in  question  could  not  be  commenced  in  the  county 
court.  The  Court  of  Appeal  therefore  read  into  the 
section  the  words  "  if  it  had  been  a  county  court  action," 
in  order  to  give  effect  to  the  rule  above  enunciated. 
Buies  in  ^i  The  most  firmly  established  rules  for  construing  an 

Hey  on  8  case,  q^qquyq  enactment  are  those  laid  down  by  the  Barons  of 
the  Exchequer  in  HeycUnCs  ca$e,(g)  which  have  been 
continually  cited  with  approval  (A)  and  acted  upon,  and 
I  are  as  follows : — "  That  for  the  sure  and  true  interpreta- 
tion of  all  statutes  in  general  (be  they  penal  or  beneficial, 
restrictive  or  enlarging  of  the  common  law),  four  things 
are  to  be  discerned  and  considered.  (1)  What  was  the 
common  law  before  the  making  of  the  Act.  (2)  What 
was  the  mischief  and  defect  for  which  the  common  law 
did  not  provide.  (3)  What  remedy  the  Parliament  hath 
resolved  and  appointed  to  cure  the  disease  of  the  common- 
,.  wealth.  (4)  The  true  reason  of  the  remedy.  And  then 
the  office  of    all  the  judges   is  always  to  make  such 


(f)  In  the  same  section  is  used  the  Htbemicism,  "  oooTenient  thereto," 
wlucn  has  further  embarrassed  the  judges  in  BurkiU  v.  Thomas  (1892), 
1  Q.  B.  99. 

(a)  (1684)  3  Co.  Rep.  8.     See  1  Bl.  CJomm.  ed.  Hargrave,  d.  87,  n.  38. 

{h)  E,g.,  in  JfiZfer  v.  Sahmons  (1862),  7  Ex.  476;  Att.-Oen.  v.  SilUm 
(1863),  2  H.  &C.  431 ;  B.  v.  Castro  (1874),  L.  R.  9  Q.  B.  360;  Davits  ▼. 
Kennedy  (1869),  Ir.  R.  3  Eq.  668,  693. 
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constraction  as  shall  suppress  the  mischief  and  advance  ^ 
tbe  remedy,  and  to  suppress  subtle  inventions  and  evasions 
for  the   continuance   of    the   mischief  and  pro  privato 
commodoy  and  to  add  force  and  life   to  the  cure  and 
remedy  according  to  the  true  intent  of  the  makers  of  the  J 
Act  pro  bono  publico,^'    These  rules  are  still  in  full  force  ■ 
and  effect,  with  the  addition  that  regard  must  now  be  had, 
not  only  to  the  common  law,  but  also  to  prior  legislation  j 
and  to  the  judicial  interpretation  thereof.    A  good  illustra- 
tion of  the  way  in  which  these  rules  are  put  in  practice 
is  to  be  found  in  the  case  of  Salkdd  v.  Johnson  (1848), 
2  Ex.  256,  272.    In  that  case  the  question  was  whether, 
under  the  statute  of  2  &  3  Will.  4,  c.  100,  a  valid  and  in- 
defeasible claim  of  exemption  from  payment  of  tithes  can  be 
sustained  for  lands  which  have  never  paid  tithes  for  sixty 
years.    "  This  question  depends,"  said  the  Court, "  upon  the 
construction  of  this  Act,  which  unfortunately  has  been  so 
penned  as  to  give  rise  to  a  remarkable  difference  of  opinion 

among  the  judges We  propose  to  construe  the 

Act,  according  to  the  legal  rules  for  the  interpretation  of 
statutes,  principally  by  the  words  of  the  statute  itself  9 
which  we  are  to  read  in  their  ordinary  sense,  and  only  to 
modify  or  alter  so  far  as  it  may  be  necessary  to  avoid  some 
manifest  absurdity  or  incongruity,  but  no  further.  It  is 
proper  also  to  consider  (1)  the  state  of  the  law  which  it 
proposes  or  purports  to  alter ;  (2)  the  mischief  which 
existed,  and  which  it  was  intended  to  remedy ;  and  (3) 
the  nature  of  the  remedy  provided,  and  then  to  look  at  the 
statutes  in  pari  materid  as  a  means  of  explaining  this 
statute.  These  are  the  proper  modes  of  ascertaining  the 
intention  of  the  Legislature." 

Lord  Blackburn,  in  Young  v.  Leamington  (1883),  8 
App.  Cas.  at  p.  526,  said  the  Courts  "  ought  in  general, 
iB  construing  an  Act  of  Parliament,  to  tissume  that 
the  Legislature  knows  the  existing  state  of  the  law." 
The  assumption  may  be  taken  as  correct  with  refer- 
ence to  the  knowledge  of  the  draftsman  of  Government 
Bills,  and  perhaps  his  knowledge  may  be  imputed  to 
Parliament.    From  this  assumption  springs  the  practice 

H 
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of  the  Courts  to  examine  the  pre-existing  law  in  order  to 
clear  up  any  doubt  as  to  the  meaning  of  an  Act.  Such  an 
examination  was  instituted  by  Lord  Blackburn,  in  the  case 
last  cited,  to  assist  him  to  the  conclusion  that  s.  174  of 
the  Public  Health  Act,  1875,  was  intended  to  get  rid  of 
the  doubts  raised  by  judicial  decisions  whether  certain 
corporations  could  contract  otherwise  than  under  their 
common  seal.  This  was  the  regular  practice  of  that  very 
learned  judge  in  all  cases  in  which  any  doubt  arose  in  his 
mind,  whether  they  arose  upon  the  construction  of  an 
English  (t)  or  a  colonial  (^*)  statute,  and  is  generally 
recognised  as  a  proper  method  of  ascertaining  the  true 
meaning  of  an  enactment.  Thus,  in  Yorkshire  Insurance 
Co.  V.  Clayton  (1881),  8  Q.  B.  D.  421,  deciding  the  mean- 
ing of  41  Vict.  c.  15,  s.  13  (inhabited  house  duty),  Brett, 
L.  J.,  laid  the  rule  down  thus  (p.  426) : "  It  might  have  been 
difficult  to  have  come  to  this  conclusion  if  one  had  not 
known  the  state  of  the  law  as  to  taxation  of  houses  at  the 
time  this  statute  was  enacted,  but  it  is  a  well-known  rule 
or  canon  of  construction  that,  in  construing  an  Act  of  Par- 
liament, one  ought  to  take  into  account  the  state  of  the  law 
and  of  judicial  decisions  at  the  time  the  Act  is  passed." 

Said  not  to  Pollock,  C.B.,  in  Att.-Om.  v.  SUlern  (1863),  2  H.  &  C. 

Statutes.  ""  509,  observed,  that  although  the  rules  laid  down  in  Hey^ 
don's  case  are  said  to  apply  to  all  statutes  alike,  including 
penal  statutes,  the  penal  statutes  there  alluded  to  are 
statutes  which  create  some  disability  or  forfeiture.  "I 
think,"  he  added,  "  it  is  altogether  a  mistake  to  apply  the 
resolutions  in  HeydovUs  case  to  a  criminal  statute  which 
creates  a  new  offence."  Statutes  creating  crimes,  as  we 
shall  see  presently,(Z)  are  to  be  construed  by  somewhat 
different  rules  from  those  which  regulate  the  mode  of 
construing  statutes  in  general. 

ExposiUon  3.  But  besidcs  the  rules  which  were  laid  down  in  Seydons 

actiu.  case  for  the  exposition  of  obscurely  penned  statutes,  there 

is  a  general  rule  of  construction  which  is  applicable  to  all 

(»)  Bradlaugh  v.  Clarke  (1883),  6  App.  Cas.  pp.  373-75. 
(*)  Carter  v.  Molaon  (1883),  6  App.  Cas.  pp.  636-41. 
(0  Infia,  Part  HI.  ch.  i. 
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staCates  alike,  and  which  is  usually  spoken  of  as  a  con- 
struction ex  visceriims  actiXs  (m) — within  the  four, corners  of  y 
the  Act.  "  The  office  of  a  good  expositor  of  an  Act  of 
Parliament,"  said  Lord  Coke  in  Lincoln  College  case  (1595), 
3  Bep.  59  b, ''  is  to  make  construction  on  all  the  parts 
together,  and  not  of  one  part  only  by  itself — Nemo  enim 
cdiquam  partem  rede  intelligere  potest  anteqttavi  totum 
iterwm  atque  iterum  perlegerit"  And  again,  in  1  Inst. 
381  b,  he  says :  "  It  is  the  most  natural  and  genuine  ex-^ 
position  of  a  statute  to  construe  one  part  of  a  statute  by 
another  part  of  the  same  statute,  for  that  best  expresseth j 
the  meaning  of  the  makers  ....  and  this  exposition  is  ex 
visceribus  actHs"  But  this  rule  of  construction  is  never 
allowed  to  alter  the  meaning  of  what  is  of  itself  clear  and 
explicit ;  (n)  it  is  only  when,  as  the  Court  said  in  Palmer's 
ease  (1784),  1  Leach  C.  C.  355  (4th  ed.),  "any  part  of  an 
Act  of  Parliament  is  penned  obscurely  and  when  other 
passages  can  elucidate  that  obscurity,  that  recourse  ought  to 
be  had  to  such  context  for  that  purpose ; "  for,  as  the  judges 
said  in  the  House  of  Lords,  in  Warburton  v.  Lovdand  (1831), 
2  D.  &  CL  500,  "  no  rule  of  construction  can  require  that 
when  the  words  of  one  part  of  a  statute  convey  a  clear 
meaning,  it  shall  be  necessary  to  introduce  another  part 
of  a  statute  for  the  purpose  of  controlling  or  diminishing 
the  efficacy  of  the  first  part."  "  It  is  not  the  duty  of  a 
court  of  law,"  said  Selwyn,  L.J.,  in  Smith's  case  (1869), 

(m)  Sir  R.  Palmer,  in  a  speech  on  the  Collier  appointment  (Feb.  1872), 
well  ezponnded  the  meaning  of  "construction  ex  viaceribus  actUa.^*  He 
then  said  as  follows :  *'  Nothing  is  better  settled  than  that  a  statute  is  to  be 
ftxpounded,  not  according  to  the  letter,  but  according  to  the  meaning  and 
spirit  of  it.  What  is  within  the  true  meaning  and  spirit  of  the  statute  is  as 
niQch  law  as  what  is  within  the  very  letter  of  it,  and  that  which  is  not 
within  the  meaning  and  spirit,  though  it  seems  to  be  within  the  letter,  is 
not  the  law,  and  is  not  the  statute.  That  effect  should  be  given  to  the 
object,  spirit,  and  moaning  of  a  statute,  is  a  rule  of  legal  construction,  but 
tlie  object,  spirit,  and  meaning  must  be  collected  from  the  words  used  in  the 
statate.  It  mast  be  such  an  intention  as  the  Legislature  has  used  fit  words 
to  cxprees."    See  209  Hansard  (3rd  series),  p.  685. 

(n)  In  Benttey  v.  Bother?uun\lS76\  4  Ch.  D.  692,  Jessel,  M.R.,  put  it 
in  thi«  way:  "There  is  no  doubt  a  rule,  applicable  to  Acts  of  Parliament  as 
well  as  to  other  legal  instruments,  that  you  may  control  the  plainest  words 
by  reference  to  the  context.  But  then,  as  has  been  said  very  often,  yon 
miwt  haTe  a  context  even  more  plain,  or  at  least  as  plain  as  the  words  to  be 
controlled." 
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4  Ch.  App.  614,  "  to  be  astute  to  find  out  ways  in  which  the 
object  of  an  Act  of  the  Legislature  may  be  defeated." 

This  rule  of  construction  has  frequently  been  recognised 
and  acted  upon  by  courts  of  law  from  Lord  Coke's  time 
down  to  the  present  day.  In  Brett  v.  Brett  (1826), 
3  Addams  210,  Sir  John  NichoU  says  as  follows :  "  The 
key  to  the  opening  of  every  law  is  the  reason  and  spirit  of 
the  law ;  it  is  the  animvs  imponenvtis,  the  intention  of  the 
law  maker  expressed  in  the  law  itself,  taken  as  a  whole. 

^  Hence,  to  arrive  at  the  true  meaning  of  any  particular 
phrase  in  a  statute,  the  particular  phrase  is  not  to  be 
viewed  detached  from  its  context  in. the  statute ;  it  is  to 
be  viewed  in  connection  with  its  whole  context,  meaning 
by  this  as  well  the  title  and  preamble  as  the  purview 

w  or  enacting  part  of  the  statute."  In  ByvxxJter  v.  Brandling 
(1828),  7  B.  &  C.  643,  at  p.  660,  Lord  Tenterden  said :  "  In 
construing  Acts  of  Parliament  we  are  to  look  not  only  at 
the  language  of  the  preamble  or  of  any  particular  clause, 
but  at  the  language  of  the  whole  Act.  And  if  we  find  in 
the  preamble  or  in  any  particular  clause  an  expression  not 
so  large  and  extensive  in  its  import  as  those  used  in  other 
parts  of  the  Act,  and  upon  a  view  of  the  whole  Act  we 
can  collect  from  the  more  large  and  extensive  expressions 
used  in  other  parts  the  real  intention  of  the  Legislature, 
it  is  our  duty  to  give  effect  to  the  larger  expressions,  not- 
withstanding the  phrases  of  less  extensive  import  in  the 
preamble  or  in  any  particular  clause."  In  R.  v.  Malloi'^ 
(1859),  12  In  C.  L.  R  33,  the  question  was  whether  the 
Common  Lodging  House  Acts  of  1851  and  1853  applied 
to  Ireland.  "  Primd  fade  "  said  Lefroy,  C. J.,  "  since  the 
Union  every  Act  appUes  to  Ireland,  but  according  to  Lord 
Coke  the  construction  of  a  statute  is  best  made  ex  visceribas 
actils,  and,  on  looking  carefully  through  the  details  of 
these  Acts,  I  think  abundant  proof  will  be  found  of  their 
inapplicability  to  Ireland."  In  Fx  parte  St.  Sepulchirs 
(1864),  33  L.  J.  Ch.  375,  Lord  Westbury  said:  "The  ^ 
Vice-Chancellor  has  taken  these  words  apart  from  the 
context.  •  •  .  ,  He  is  of  opinion  that  what  he  denominates 
the  abstract  justice  of  the  case  requires  this  interpretation. 
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1  cannot  concur  in  that  reasoning.  I  cannot  admit  the 
principle  that  in  a  matter  of  positive  law  abstract  justice 
requires  or  justifies  any  departure  from  the  established 
rules  of  interpretation.     In  Bein  v.  Lane  (1867),  L.  R. 

2  Q.  B.  151,  Blackburn,  J.,  said :  "  It  is,  I  apprehend,  in 
accordance  with  the  general  rule  of  construction  that  you 
are  not  only  to  look  at  the  words,  but  you  are  to  look  at 
the  context,  the  collocation,(o)  and  the  object  of  such 
words  relating  to  such  matter,  and  interpret  the  meaning 
according  to  what  would  appear  to  be  the  meaning  in- 
tended to  be  conveyed  by  the  use  of  the  words  under  the 
circumstances."(^) 

"It  is  beyond  dispute,  too,  that  we  are  entitled,  and 
indeed  bound,  when  construing  the  terms  of  any  provision 
found  in  a  statute,  to  consider  any  other  parts  of  the  Act 
which  throw  light  on  the  intention  of  the  Legislature,  and 
which  may  serve  to  show  that  the  particular  provision 
ought  not  to  be  construed  as  it  would  be  alone  and  apart 
from  the  rest  of  the  Act "  (Lord  Herschell  in  ColqiChoun 
V.  Brooks  (1889),  14  App.  Cas.  at  p.  506). 

"  It  certainly  is  not  a  satisfactory  method  of  arriving  at 
the  meaning  of  a  compound  phrase  to  sever  it  into  several 
parts,  and  to  construe  it  by  the  separate  meaning  of  each 
of  such  parts  when  severed.  Many  examples  will  occur 
to  the  mind  where  such  a  process  would  lead  to  absurdity." 
(Halsbury,  C,  in  Mersey  Docks  Board  v.  Henderson  (1888), 
13  App.  Cas.  595,  at  p.  599.) 

It  follows  from  the  rule  thus  variously  stated  that  all  j 
statutory  definitions  or  abreviations  must  be  read  subject 
to  the  qualificaticHi,  variously  expressed  in  the  definition 
clauses  which  create  them — 

(1)  "  unless  the  context  otherwise  requires ; " 

(2)  "  unless  a  contrary  intention  appears ; " 


(o)  In  S.  ▼.  Eam$gaU  (1827),  6  B.  &  C.  712,  at  p.  717,  Holroyd,  J.,  said 
tbut  certain  words  "  must  be  construed,  according  to  their  nature  and  im- 
port, in  the  order  in  which  they  stand  in  the  Act  of  Parliament." 

[p)  Hence  the  rule  laid  down  by  Lord  Coke  (2  Inst.  386),  "  that  a  case, 
out  of  the  mischief  intended  to  be  remedied  by  a  statute  shall  be  construed 
to  be  out  of  the  purview,  though  it  be  within  the  words."  Quoted  and  acted 
upon  by  Abbott,  C.  J.,  in  Doe  ▼.  BcarUe  (1822),  6  B.  &  Aid.  492,  at  p.  601. 
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(3)  if  not  inconsistent  with  the  context  or  subject- 
matter  ; 
or,  in  other  words,  unless  the  judges  think  the  statutory 
definition  inapplicable  to  the  particular  part  of  the  statute 
under  their  consideration. 
OoMtruction  4.  There  is  also  another  mode  of  construction  called  pro- 
of a  buSS.  ceeding  upon  "  the  equity  of  the  statute,"  which  mode,  as 
Lord  Westbury  said  in  Hay  v.  Lord  Provost  of  Perth  (1 863), 
4  Macq.  H.  L.  (Sc.)  544,  was  "  very  common  with  r^;ard  to 
our  earlier  statutes,  and  very  consistent  with  the  principle 
and  manner  according  to  which  Acts  of  Parliament  were  at 
that  time  framed."  This  mode  of  construction  was  ex- 
plained (q)  by  Lord  Coke  in  1  Inst.  24  b.  "  *  Equity,' "  said 
he,  "  is  a  construction  made  by  the  judges,  that  cases  out 
of  the  letter  of  a  statute,  yet  being  within  the  same 
mischief,  or  cause  of  the  making  of  the  same,  shall  be 
within  the  same  remedy  that  the  statute  provideth :  and 
the  reason  hereof  is,  for  that  the  law-makers  could  not 
possibly  set  down  all  cases  in  express  terms."(r) 

But  this  mode  of  interpretation  has  at  the  present  day 
altogether  fallen  out  of  use  in  courts  of  law  in  £ngland,(s) 
and  at  the  present  time  "  much  more  weight,"  as  Lord 
Blackburn  said  in  Bradlaugh  v.  Clarke  (1883),  8  App.  Cas. 
373,  "  is  given  to  the  natural  meaning  of  the  words  than 
was  done  in  the  time  of  ElizabetL"  "  I  cannot  forbear 
observing,"  said  Lord  Tenterden  in  BrancUing  v.  Barrington 
(1827),  6  B.  &  C.  467,  at  p.  475, "  that  I  think  there  is  always 
danger  in  giving  effect  to  what  is  called  the  equity  of  the 
statute,  and  that  it  is  much  safer  and  better  to  rely  on  and 


(^)  See  also  3  Bep.  31,  5  i&.  99.  Perhaps  the  fullest  dissertation  on  the 
Bttbject  is  to  be  found  in  a  note  at  the  end  oi  Eyston  v.  Studd{\b1i), 
Plowden,  465.  See  also  Viner's  Abr.  Statutes,  E.  6  ;  Com.  Dig.  tit  Parlia- 
ment, R.  10 ;  ante^  p.  86. 

(r)  In  Oreavea  v.  TofiM  (1880),  14  Ch.  D.  678,  Bramwell,  L.J.,  said 
that  a  good  manj  of  the  doctnnes  of  courts  of  equitj  seemed  to  him  to  be 
''  the  result  of  h  disregard  of  general  principles  and  general  rules  in  the 
endeavour  to  do  justice  more  or  less  fanciful  in  certain  particular  cases." 
See  SaU  v.  Marquis  of  Nartliam^ton  (1891),  8  Times  L.  K.  104  (H.  L.). 

(«)  Mr.  Sedgwick,  in  his  treatise  on  Statutory  Law  (2nd  ed.),  chap.  vii. 
p.  3il,  endeavours  to  prove  that  statutes  are  still  construed  in  England  "  by 
the  equity  "  :  at  p.  258,  note.  He  sajs  that  Edwards  v.  Dick  (1821),  4  B. 
&  Aid.  212,  ''  seems  to  be  decided  on  the  equity  of  the  particular  case.*' 


When  the  Meaning  is  Not  Plain.  119 

abide  by  the  plain  words,  although  the  Legislature  might 
possibly  have  provided  for  other  cases  had  their  attention 
been  directed  to  them."  "Nor  can  I  conceive,"  said 
Buller,  J.,  in  Jones  v.  Smart  (1785),  1  T.  E.  at  p.  52,  « that 
it  is  our  province  to  consider  whether  such  a  law  that  has 
been  passed  is  tyrannical  or  not."  And  in  Att^Oen.  v. 
SUlem  (1863),  2  H.  &  C.  532,  Bramwell,  B.,  said :  "I  must 
here  record  the  well-founded  remark  of  the  Attorney- 
General  to  the  effect,  that  whereas  formerly  statutes,  being 
extended  equitably,  as  it  was  called,  beyond  their  natural 
meaning,  penal  statutes  were  exempt  from  such  extension ; 
now  that  such  liberties  are  not  taken  with  statutes,  there 
is  no  reason  for  construing  penal  statutes  on  such  different 
principles  as  were  formerly  applied."  Where  a  statute 
provided  that  any  person  who  shall  do  a  certain  act, "  and 
shall  be  thereof  convicted,"  was  to  be  liable  to  indictment, 
and  upon  conviction  to  a  certain  punishment,  the  words  "and 
shall  be  thereof  convicted"  were  rejected  as  surplusage^ 
because  they  implied  that  an  offender  must  be  convicted 
before  he  could  be  indicted  (U.S,  v.  Stem (1867), 
5  Blatchford  C.  C.  (U.S.  Circ.  Ct.)  512). 

But  although  the  expression  "  equity  of  the  statute  "  is 
not  now  favoured  by  the  Courts,  we  find  that  a  somewhat 
similar  principle  of  construction  is  sometimes  acted  upon,(^) 
and  that  if  it  is  manifest  that  the  principles  of  justice 
require  something  to  be  done  which  is  not  expressly  pro- 
vided for  in  an  Act  of  Parliament,  a  court  of  justice  will 
take  into  consideration  the  spirit  and  meaning  of  the  Act 
apart  from  the  words ;  in  other  words,  there  is  still,  as 
Jessel,  M.E.,  said,  in  Be  Bethlem  Hospital  (1875),  19  Eq. 
459,  "  such  a  thing  as  construing  an  Act  according  to  its 
intent,  though  not  according  to  its  words." 

Discussion  has  often  arisen  in  the  courts  whether  the 
statutes  prescribing  notice  of  action  as  a  condition  prece- 

{f)  Mr.  Sedgwick,  in  his  work  on  Statutory  Law,  discusses  this  question 
in  A  chapter  entitled  *'  Strict  and  Liberal  Construction/'  chap.  vii.  p.  250. 
But  (as  18  pointed  out  ante,  p.  12,  and  in  Part  III.  ch.  i.  on  "Penal  Statutes  **} 
all  ttatotes,  whatever  may  be  the  subject  of  them,  aro  now  construed  according 
to  the  same  rules,  so  that  the  question  of  "strict  or  liberal  construction 
does  not  now  arise  in  the  same  way  as  formerly. 
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dent  to  a  right  to  recover  apply  in  the  case  where  an  injono 
tion  is  sought  to  restrain  the  commission  of  some  imminent 
deadly  breach  of  the  law  to  the  person  entitled  to  notice. 

The  courts  have  come  thereon  to  the  following  con- 
clusions : — 

(1)  That  application  for  an  injunction  (when  thai 
is  the  substantial  part  of  the  claim)  is  not  presented 
by  a  notice  of  action  clause :  Att,-&en.  v.  Hojckneg 
(1875),  20  Eq.  626  (Bacon,V.C.) ;  Floiver  v.  Ijav  Leyt(m 
L.  B.  (1877),  5  Ch.  D.  347  (Jessel,  M.R)  ;  Chapman  v. 
Auckland  (1889),  23  Q.  B.  D.  302  (Bowen,  L.J.).  For 
an  injunction  has  no  reference  to  the  past  save 
so  far  as  it  gives  reason  to  apprehend  future  repetition 
of  the  wrong  at  which  it  is  aimed. 

"  It  is  obvious  that  if  such  a  section  (to  a  notice  of 
action)  were  allowed  to  paralyse  the  operation  of  the 
remedy  by  injunction,  a  man  would  have  to  sit  still 
while  his  property  was  threatened  with  manifest, 
immediate,  and  in  many  cases  it  might  be  irre- 
parable, injury." 

(2)  **  Where  an  action  is  resJly  brought  to  obtain 
by  injunction  protection  for  the  future,  and  not  merely 
damages  for  the  past,  the  Court,  if  convinced  that  the 
plaintiff  can  be  sufficiently  protected  without  an 
injunction,  or  will  sufficiently  be  compensated  by 
damages  in  lieu  of  injunction,  is  not  precluded  from 
giving  damages  by  a  notice  of  action  clause  "  (Bowen, 
L.J.,  Chapman  v.  Auckland  Gnardians  (1889),  23 
Q.  B.  D.  304.) 

(3)  "So  far  as  the  action  relates  to  claims  for 
damage  in  respect  of  the  past,  to  edlow  such  damage 
to  be  given  in  the  absence  of  notice  of  action  seems 
to  me  a  breach  of  the  provisions  of  an  Act  of 
Parliament  which  is  intended  to  throw  a  shield  over 
public  bodies,  such  as  the  Local  Board,  in  respect  of 
claims  of  damages  for  what  is  past "  (Bowen,  L. J.,  23 
Q.  B.  D.  303.) 

The  effect  of  these  rules  is  in  one  sense  to  supply  the 
equity  of  the  statutes ;  but  in  truth  no  more  is  done  than 
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to  oonstrue  the  statute  according  to  its  plain  language, 
though  the  effect  of  the  construction  incidentally  and  equit- 
ably denies  to  local  authorities  an  overriding  privilege, 
such  as  to  exempt  them  from  all  forms  of  injunction. 

5.  "  It  is  a  good  general  rule  in  jurisprudence,"  said  the  Constmctioii 
Judicial  Committee  in  Ditcher  y.Denison  (1857),  11  Moore  ^^iS^uow 
P.  C.  325,  at  p.  337,  "  that  one  who  reads  a  legal  docu-^'*"'- 
ment,  whether  public  or  private,  should  not  be  prompt 
to  ascribe — should  not,  without  necessity  or  some  sound 
reason,  impute — to  its  language  tautology  or  superfluity, 
and  should  be  rather  at  the  outset  inclined  to  suppose 
every  word  intended  to  have  some  effect  or  be  of  some 
u8e-"(^)  And  this  is  as  justly  and  even  more  tersely 
put  by  Lord  Bramwell,  who  says,  in  Cowper^Essex  v. 
Acton  L.  B,  (1889),  14  App.  Cas.  153,  at  p.  169:  "The 
words  of  a  statute  never  should  in  interpretation  be  added 
to  or  subtracted  from,  without  almost  a  necessity,"  "It 
may  not  always  be  possible,"  said  Jessel,  M.R.,  in  Yorkshire 
Insurance  Co.  v.  Clayton  (1881),  L.  R.  8  Q.  B.  D.  424,  "to 
give  a  meaning  to  every  word  used  in  an  Act  of  Parlia- 
ment," and  many  instances  may  be  found  of  provisions  put 
into  statutes  merely  by  way  of  precaution.  "  Nor  is  sur- 
plusage, or  even  tautology,  wholly  unknown  in  the  language 
of  the  Legislature."(^)  "  A  statute,"  said  Lord  Brougham, 
in  Auchterarder  v.  Lord  KinnoiUl  (1839),  6  CI.  &  F.  646,  at 
p.  686,  "  is  always  allowed  the  privilege  of  using  words  not 
absolutely  necessary."  And  in  Commissioners  of  Income 
Tax  V.  Pemsd  (1891),  A.  C.  589,  Lord  Macnaghten  pointed 
out  that  "it  is  not  so  very  uncommon  in  an  Act  of  Parlia- 
ment to  find  special  exemptions  which  are  already  covered 
by  a  general  exemption."  And  Lord  Herschell  pointed 
out,  at  p.  574,  that  "  such  specific  exemptions  are  often 
introduced  ex  majori  catUeld  to  quiet  the  fears  of  those 


(u)  Dwarris  on  Statutes  (2n(l  ed.),  p.  568,  puts  the  rule  thus :  "  The  rule 
18  to  adopt  such  an  iDterpretation,  ut  res  magis  valtat  quam  pereat,"  **  It 
la,"  said  James,  L.  J.,  iu  He  Florence  Land  Co,  (1878),  10  Ch.  D.  544, ''  a 
cardinal  rule  of  construction  that  all  documents  are  to  be  construed  tU  res 
vaUai  magis  quam  pereat"     Vide  ante^  p.  82. 

{x)  Per  Lord  Macnaghten  in  Commissioners  of  Income  Tax  r.  Bemsd 
(1891),  A.  C.  569. 
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whose  interests  are  engaged  or  sympathies  aroused  in 
favour  of  some  particular  institution,  and  who  are  appre- 
hensive that  it  may  not  be  held  to  fall  within  a  general 
exemption."  In  Fryer  v.  Morland  (1876),  3  Cb.  D.  685, 
Jessel,  M.R.,  said,  with  regard  tos.  17ofl6&17  Vict, 
c,  51,  "Why  was  it  put  in?  Well,  I  don't  know; 
I  find  it  quite  impossible  to  answer  that  question. 
It  was  probably  put  in  to  quiet  the  fears  of  persons 
interested  in  insurance  companies  ex  cauteldJ*  And  in 
lie  Bank  of  London  (1871),  6  Ch.  App.  421,  at  p.  426,  Lord 
Hatherley  said : ''  I  do  not  attach  much  importance  to  the 
exception  of  insurance  companies  in  s.  27  of  20  and  21 
Vict.  c.  14.  I  think  it  is  mere  surplusage,  and  unfor- 
tunately such  surplusage  is  not  uncommon  in  Acts  of  Parlia- 
ment." And  in  Hov^h  v.  Windus  (1883),  12  Q.  B.  D.  232, 
Brett,  M.K.,  said :  ''  I  have  come  to  the  conclusion  that  in 
this  Act  of  Parliament  the  Legislature  intended  to  be 
verbose  and  tautologous."  Nevertheless,  as  Lord  Brougham 
remarks  in  the  same  passage, "  a  statute  is  never  supposed  to 
use  words  without  a  meaning."  Therefore,  if  the  language 
used  in  a  statute  is  ambiguous  and  capable  of  two  construc- 
tions, the  rule,  as  enunciated  by  the  Judicial  Committee 
in  Cargo  ex  Argos  (1872),  L  E.  5  P.  C.  134,  at  p.  153,  is 
"  to  adopt  that  construction  which  will  give  some  effect  to 
the  words  rather  than  that  which  will  give  none."  "  To  re- 
ject words  as  insensible  is,"  said  Erie,  C. J.,  in  JB.  v.  St.  John 
(1862),  2  B.  &  S.  706, "  the  tdtima  ratio  when  an  absurdity 
would  follow  from  giving  effect  to  the  words  of  an  enact- 
ment as  they  stand."  So  also  in  B.  v.  Berchet  (1688), 
1  Show.  108,  it  is  said  to  be  a  known  rule  in  the  inter- 
pretation of  statutes,  that  such  a  sense  is  to  be  made  upon 
the  whole  as  that  no  clause,  sentence,  or  word  shall  prove 
superfluous,  void,  or  insignificant,  if  by  any  other  construc- 
tion they  may  all  be  made  useful  and  pertinent.(y)  And 
in  Harcourt  v.  Fox  (1693),  1  Show.  532,  Lord  Holt  said : 
"  I  think  we  should  be  very  bold  men,  when  we  are 

(v)  This  dictum  of  Sir  B.  Shower  is  cited  by  the  Court  of  Queen's  Bench 
in  Ji,  V.  Buhap  of  Oxford  (1879),  4  Q.  B.  D.  261,  as  ''  a  settled  canon  of 
construction." 
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entrusted  with  the  interpretation  of  Acts  of  Parliament,  to 
reject  any  words  that  are  sensible  in  an  Act."  This  rule 
has  often  been  acted  upon.  Thus,  in  lie  Steele  (1868)»L.  B. 
1  P.  &  M.  678,  Sir  J.  P.  Wilde  said :  "  I  hesitate  to  come 
to  the  conclusion  that  the  express  words  of  the  section 
meant  to  leave  the  matter  in  the  same  state  in  which  it 
would  have  stood  if  they  had  never  been  introduced."  So 
in  Green  v.  J?.  (1876),  1  App.  Cas.  537,  Lord  Cairns  states, 
as  a  reason  for  differing  from  the  Court  below,  that  **  the 
learned  judges  absolutely  reduce  to  silence  the  second  part 
of  this  sentence,  and  make  it  altogether  inapplicable." 
So  in  Cooper  v.  Slade  (1858),  27  L.  J.  Q.  B.  449,  in  the 
court  below,  Bramwell,  B.,  was  inclined  to  treat  the  proviso 
at  the  end  of  s.  2  of  the  Corrupt  Practices  Prevention  Act, 
1854,  as  mere  surplusage ;  but  in  his  judgment  in  the 
House  of  Lords  (z)  he  stated  that  he  had  altered  his  opinion 
as  to  this,  because  it  appeared  that  a  reasonable  construction 
could  be  put  upon  that  proviso,  and  therefore  that  con- 
struction ought  to  prevail,  instead  of  treating  that  proviso 
as  if  it  did  not  exist  at  all.  So  in  JEast  London  BaUway  v. 
Whitchurch  (1874),  L.  R.  7  H,  L.  81,  Lord  Cairns  ex-i 
pressed  a  strong  opinion  against  treating  words  in  an  Act 
of  Parliament  as  surplusage,  if  any  meaning  can  be  putj 
upon  them.  In  that  case  the  question  at  issue  was  as  to  the 
meaning  of  s.  128  of  the  East  London  Bailway  Act,  1865, 
which  enacted  that, ''  while  the  company  are  possessed 
under  this  Act  of  any  lands  liable  to  be  assessed  to  any 
rate,  they  shall,  from  time  to  time,  until  the  railway  or 
works  thereof  are  completed  and  assessedy  or  liahle  to  be 
assessed,  be  liable  to"  pay  a  deficiency  rate.  It  was 
argued  by  the  parish  that  this  deficiency  rate  was  payable 
until  the  whole  railway  was  completed,  thus  treating  the 
words  ''  and  assessed,  or  liable  to  be  assessed,"  as  mere 
surplusage.  But  the  House  of  Lords  held  that  these  words 
were  not  to  be  so  treated.  "  If,"  said  Lord  Cairns,  "  your 
lordships  were  to  adopt  this  construction,  the  consequence 
would  be  that  all  those  words  which  follow  the  word 
.  ' '  '  ■  — 

(z)  6  fl.  L.  C.  at  p.  766. 
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*  completed  *  might  be  entirely  removed,  and  ought  to  he 
removed,  out  of  the  clause,  because,  if  the  deficiency  rate 
is  payable  before  the  railway  is  completed  from  end  to 
end,  the  words  that  ought  to  have  been  used  would  be 
simply  *  until  the  railway  or  the  works  thereof  shall  be 
completed,'  and  those  words  following, '  and  assessed,  or 
liable  to  be  assessed,'  ought  not  to  be  added ;  they  would 
be  entirely  superfluous." 
Rejectioii  of  '  6.  But  a  court  of  law  will  reject  words  as  surplusage  (a) 
Burp  oBage.  jj  .^  appears  that,  by  "  attempting  to  give  a  meaning  to 
every  word,  we  should,"  as  Coleridge,  J.,  said  in  R.  v.  E<isi 
Ardsley  (1850),  14  Q.  B.  801,  "  have  to  make  the  Act  of 
Parliament  insensible,"  or  if  it  is  clear  that  otherwise  the 
manifest  intention  of  the  Legislature  will  be  defeated. 
Thus,  in  Fisher  v.  Val  de  Travers  Aspludte  Co,  (1875),  1 
C.  P.  D.  259,  a  question  arose  whether  a  judge  belonging  to 
a  particular  Divisional  Court  was  entitled  to  hear  an  appeal 
from  that  Court  if  he  himself  had  not  taken  part  in  the  first 
hearing.  The  Judicature  Act,  1875  (38  &  39  Vict,  c  77), 
s.  4,  enacted  that  "  no  judge  shall  sit  as  a  judge  on  the 
hearing  of  an  appeal  from  any  judgment  or  order  made 
by  himself,  or  made  by  any  Divisional  Court  of  which  he 
was  and  is  a  meriiber."  It  was  held  that,  in  order  to  give 
effect  to  the  intention  of  the  Legislature,  the  words  "  and 
is  "  must  be  rejected,  "  for  there  could  be  no  reason  why 
a  judge  should  not  hear  an  appeal  from  a  judgment  or 
order  in  the  making  of  which  he  had  taken  no  part." 

The  question  at  times  arises  whether,  admitting  a 
statute  to  have  a  certain  intention,  it  must,  through 
defective  drafting  or  faulty  expression,  fail  of  its  intended 
effect. 

The  rule  on  this  subject  laid  down  in  the  Privy  Council 
in  Salmon  v.  Buncombe  (1886),  11  App.  Cas.  at  p.  634,  is 
as  follows : — "  It  is,  however,  a  very  serious  matter  to  hold 
that  where  the  intention  of  a  statute  is  clear,  it  shall  be 
reduced  to  a  nullity  by  the  draftsman's  unskilf ulness  or 


{a)  "  Nothing  can  be  more  mischievous  than  to  attempt  to  wrest  wordf 
from  their  proper  and  legal  meaning  only  because  thej  are  superfluous'*: 
per  Lord  Selborne  in  Hough  v.  Windus  (1883),  12  Q.  B.  D.  229. 
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ignorance  of  law.  It  may  be  necessary  for  a  court  of 
jostice  to  come  to  such  a  conclusion,  but  their  lordships 
hold  that  nothing  can  justify  it  except  necessity,  or  the 
absolute  intractability  of  the  language  used."(&) 

7*  Sometimes,  if  the  meaning  of  an  enactment  is  not  Meaning  of 

i-T-i.  t^x"!  •i.'Li.  'xT-^  obflcure  enact- 

plain,  ught  may  be  thrown  upon  it  by  observmg  that  cer-  ment  some- 

tain  words  "  have  been,"  as  Brett,  L.  J.,  said  in  Union  Bank  ^t^^y^b^r^lig 
of  London  v.  Ingram  (1882),  20  Ch.  D.  465,  "  designedly  that  certain 
omitted."  Thus,  in  Att.-Gen,  v.  SUlem  (1863),  2  H.  &  C.  designedly 
515,  in  discussing  the  meaning  of  the  old  Foreign  Enlist^  omitted. 
ment  Act  (59  Geo.  8,  c.  69),  s.  7,  which  enacts  that,  "  if 
any  person  .  •  .  .  equip,  furnish,  fit,  or  arm  .  .  .  ,  any 
vessel  with  intent  that  such  vessel  shall  be  employed  in 
the  service  of  any  foreign  prince,"  for  warlike  purposes, 
such  person  shall  be  liable  to  certain  punishments. 
Pollock,  C.B.,  pointed  out  that  the  clause  did  not  contain 
the  word  "  build."  To  this  the  Attorney- General  replied, 
"  It  is  dangerous  to  try  to  explain  a  statute  by  words  that 
are  not  to  be  found  in  it."  Pollock,  C.B.,  however,  in  his 
judgment,  said,  as  to  this :  "  On  the  first  impression,  the 
objection  of  the  Attorney-General  seems  not  at  all  un- 
reasonable, but  the  answer,  on  a  little  consideration,  is 
quite  obvious.  In  order  to  know  what  a  statute  does 
mean,  it  is  one  important  step  to  know  what  it  does  not 
mean ;  and  if  it  be  quite  clear  that  there  is  something 
which  it  does  not  mean,  then  that  which  is  suggested  or 
supposed  to  be  what  it  does  mean  must  be  in  harmony  and 
consistent  with  what  it  is  clear  that  it  does  not  mean. 
What  it  forbids  must  be  consistent  with  what  it  permits.  (/ 
The  7th  section  contains  the  words  *  equip,  furnish,  fit 
out,  and  arm,'  but  it  does  not  contain  the  word  '  build,' 
and  I  think  no  one  can  doubt  that  that  word  was  pur- 
posely omitted  from  the  Act."  So  also  in  the  Licensing 
Act,  1872,  8.  16  consists  of  a  series  of  clauses  headed 
"Offences  against  Public  Order."  The  section  contains 
three  sub-sections,  the  first  of  which  definea  offences 
which  must  be  "  knowingly "  committed ;  the  other  two 


{h)  Ante,  p.  28. 
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sections  omit  the  word  "knowingly."  Consequently,  in 
Mvllins  V.  Collins  (1874),  L.  R  9  Q.  B.  294,  where  the 
defendant  was  prosecuted  because  his  servant  supplied  a 
constable  on  duty  with  drink,  it  was  held  to  be  no  de- 
fence on  his  part  that  his  servant  had  done  this 
without  his  knowledge.  "The  appellant,"  said  Archi- 
bald, J.,  "has  been  convicted  under  the  second  sub- 
section, where  the  word  '  knowingly '  is  omitted.  This 
seems  to  point  to  the  conclusion  that  the  licensed  vic^ 
tualler  will  be  liable  for  the  act  of  his  servant,  although 
he  himself  has  not  knowingly  committed  an  ofifence  against 
the  second  sub-section."(c) 

(e)  See  also  Bond  y.  Evans  (1888),  21  Q.  B.  D.  249 ;  Ihfhe  y.  Gciur 
(1892),  1  Q.  B.  220  ;  and  as  to  mens  rea^post,  Part  UL  ch.  ii. 
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1.  If  the  meaning  of  a  statute  is  not  plain,  we  are  at 
liberty  m  certain  cases  to  have  recourse  to  a  construction 
by  implication,  and  to  draw  inferences  or  supply  apparent 
omissions.  We  say,  in  certain  cases,  because  the  general 
rule  is,  as  Patteson,  J.,  said  in  King  v.  Burrell  (1840), 
12  A.  &  E.  460,  at  p.  468,  "not  to  import  into  statutes 
words  which  are  not  to  be  found  there,"  and  because  there^ 
are,  as  we  shall  see,  particular  purposes  for  which  express 
lan^^uage  is  absolutely  indispensable. 

(1)  Wehave  already  seen  (a)  that,  if  a  matter  is  altogether 
omitted  from  a  statute,  it  is  clearly  not  allowable  to  insert 
it  by  implication,  for  to  do  so  would,  as  James,  L.J., 
said  in  Be  Sneezum  (1876),  3  Ch.  D.  472,  "  not  be  to  con- 


/V 


Omission  may 
be  supplied  by 
implication. 


(a)  In  order  to 
prevent  exist- 
ing words  from 
being  deprived 
of  all  meaning. 


(a)  Ante,  p.  82. 
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^  strue  the  Act  of  Parliament,  but  to  alter  it"  But  where 
the  alternative  lies  between  either  supplying  by  implica- 
tion words  '*  which,"  as  the  Court  said  in  Jvih  v.  HuU 
Dock  Co.  (1846),  9  Q.  B.  455,  "appear  to  have  been  acciden- 
tally omitted,"  or  adopting  a  construction  which  deprives 

.  certain  existing  words  of  all  meaning,  it  is  usual  to  supply 
the  words.  Thus,  in  Re  WainewrigJU  (1843),  1  Phil. 
"*  261,  Lord  Lyndhurst,  C,  said,  as  to  s.  33  of  the  Fines 
and  Recoveries  Act  (3  &  4  Will.  4,  c.  74) :  "  There  is  an 
omission  here  which  it  is  proper  to  notice.  The  words  are, 
*If  ^ny^ersQEbL^otector_of_a_settlemfin^  shall  be  con- 
victed of  treason  orTelony,  or  if  cmy  person,  not  being  the 
owner  of  a  prior  estate  under  a  settlement,  shall  be  the 
protector  of  such  settlement  and  shall  be  an  infant,  or  if  it 
shall  be  uncertain  whether  such  last-named  person  be 
living  or  dead,  then  his  Majesty's  High  Court  of  Chancery 
shall  be  the  protector  of  such  settlement,  in  lieu  of  the 
person  who  shall  be  an  infant  or  whose  existence  cannot 
be  ascertained' — omitting  the  case  of  a  person  convicted  of 
treason  or  felony.  But  I  think  that  the  omission  must  be 
supplied  by  implication,  otherwise  no  effect  can  be  given 
to  the  previous  words,  *if  any  person,  protector  of  a 
settlement,  shall  be  convicted  of  treason  or  felony/  Now 
these  words  cannot  be  struck  out  of  the  Act,  and  it  is 
much  more  natural  to  supply  the  words,  *  in  lieu  of  the 
person  who  shall  be  convicted,'  than  to  adopt  a  con- 
struction which  would  deprive  the  preceding  words  of 
all  meaning."  So  also,  in  Qidn  v.  O'Keeffe  (1859),  10  Ir. 
C.  L.  R.  407,  it  appeared  that  the  Common  Law  Proce- 
dure Act,  1853,  s.  135,  enacted  that,  "if  a  debtor  have  an 
estate  or  interest  in  any  stock,  funds,  annuities,  or  shares 
or  money  •  ...  it  shall  be  lawful  for  the  Court  to  make 
such  order  as  to  such  stock,  funds,  annuities,  shares,  and 
the  dividend,  interest,  and  annual  produce  thereof  .  •  •  . 
but  no  such  order  shall  prevent  the  Bank  of  Ireland 
from    permitting   any   transfer    of    such  stocks,  funds, 

annuities,  and  shares  or  vumey "    The  question 

was,  whether,  as  this  section  omitted  the  word  "  money  " 
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in  the  second  clause,  it  was  competent  for  the  Court  to 
make  an  order  with  respect  to  money.  The  Court,  following 
the  last-mentioned  case  of  lie  Wainewright,  held  that  it 
was  competent  for  them  to  supply  this  word  by  implica- 
tion, and  Lefroy,  C. J.,  in  his  judgment,  said  as  follows : 
''I  admit  that  in  s.  135,  where  it  is  said  that  it  shall  be 
lawful  for  the  Court  to  make  such  order,  the  word  money 
is  dropped,  and  that  the  order  is  only  to  be  made  *  as  to 
such  stocks,  funds,  annuities,  shares,  and  the  dividends, 
ioterest,  and  annual  produce  thereof/  but  in  a  subsequent 
part  of  the  section  the  word  '  money '  is  introduced,  thus 
clearly  bringing  it  within  the  operation  of  the  proviso,  and 
if  the  proviso  is  to  have  any  effect  at  all  in  respect  of  it,  it 
must  be  upon  the  supposition  that  it  was  contemplated  as 
being  c»therwise  included  in  the  body  of  the  section  .... 
unless,  therefore,  we  insert  the  word  'money'  into  the 
enacting  part  of  the  section,  that  section  as  to  rnxmey  will 
be  completely  nugatoiy.'*  But  in  Underhill  v.  Longridge 
(1859),  29  L.  J.  M.  C.  65,  the  Court  declined  to  act  upon 
the  authority  of  Re  WaiTwioright  (1843),  1  Phil.  261,  or  to 
supply  certain  words  byimplication.  In  thatcaseit  appeared 
that  it  is  enacted  by  18  &  19  Vict.  c.  108,  s.  9,  that  "if 
loss  of  life  to  any  person  employed  in  a  coal  mine  occurs 
by  reason  of  any  accident  within  such  coal  mine,  or  if  any 
serious  personal  injury  arises  from  explosion  therein,  the 
owner  of  such  mine  shall,  within  twenty-four  hours  next 
after  such  loss  of  life,  send  notice  of  such  accident,"  &c., 
or  be  liable  to  a  penalty.  An  accident  having  occurred 
which  caused  "  serious  personal  injury,"  but  Tiot  loss  of  life, 
it  was  contended  that  the  owner  of  the  mine  ought  to  have 
sent  notice  of  the  accident,  for  it  was  argued  that  it  was 
quite  clear  that  ther^  was  an  accidental  omission  after 
the  words  "such  loss  of  life,"  and  that  the  Legislature 
must  have  intended  to  insert  the  words  "  or  such  serious 
personal  injury,"  otherwise  the  words  "  or  if  any  serious 
personal  injury  arises  from  explosion  therein"  are  wholly 
inoperative.  The  Court,  however,  declined  to  imply  that 
these  words  had  been  omitted  by  accident,  for  "  we  cannot/' 

I 
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said  the  Court, "  take  upon  ourselves  the  office  of  the  L^- 

Iatttra"(6) 
(b)  In  the  caoe      So,  also,  if  a  Statute  is  passed  for  the  purpose  of  enabling 

gLtaJSwtich  something  to  be  done,  and  omits  in  terms  to  mention  some 
u^'  ^  "^'  ^®**^  which  is  of  great  importance  (if  not  actually  essen- 
ui].  tial)  to  the  proper  and  effectual  performance  of  the  work 

which  the  statute  has  in  contemplation,  the  Courts  are  at 
liberty  to  infer  that  the  statute  by  implication  empowers 
tthat  detail  to  be  carried  out.  Thus,  in  Cookson  v.  Lu 
(1854),  23  L.  J.  Ch.  473,  an  Act  vested  certain  lands  in 
trustees  for  the  purpose  of  enabling  them  to  sell  the  lands 
for  building  purposes,  but  the  Act  contained  no  express 
power  to  expend  any  portion  of  the  purchase-moneys  in 
setting  out  the  lands  or  in  making  roads.  Under  these 
circumstances  the  Court  held  that,  having  regard  to  the 
object  of  the  Act — namely,  the  sale  of  the  property  as 
building  land — ^such  power  ought  to  be  implied.  "In 
point  of  fact,"  said  the  Court,  ''  the  Act  did  not  contain 
the  power,  though  Acts  of  Parliament  of  a  similar  nature 
generally  do  so ;  but  it  is  a  very  natural  question  whether, 
though  it  does  not  in  terms  do  it,  it  does  not  do  it  by  impli- 
cation— whether  we  must  not  infer  that,  from  the  powers 
given,  the  Legislature  considered  that  they  had  given  the 
power  which  is  contended  for,  and  whether,  in  directing 
something  to  be  done,  they  must  not  be  considered  by  neces- 
sary implication  to  have  empowered  that  to  be  done  which 
was  necessary  in  order  to  accomplish  the  ultimate  object." 
The  Courts  have  sometimes  felt  constrained  to  narrow 
the  effect  of  a  repealing  section  in  order  to  give  full  effect 
to  the  intention  of  the  Act  which  contained  it. 

A  local  Act  of  1877  (40  &  41  Vict.  c.  ccxxxv.),  by  its 
33rd  section,  provided  for  the  purchase  of  lands  for  the  ac- 
commodation of  the  working  classes  likely  to  be  displaced 
by  certain  metropolitan  improvements.    A  subsequent  Act 

(6)  Sir  BoMon  Maxwell,  in  his  treatise  on  the  Interpretation  of  Statutes, 
2nd 
ooe, 

been     ,.       ,  , „ 

This  may  be  so,  but  the  Court  did  not  give  this  as  their  reason  for  refusing 
to  supplj  the  omission  ;  and  see  QtUn  ▼.  CtKeeffe  (1859),  10  Ir.  C.  L.  Rep. 
407,  ated  arUe^  p.  128. 
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of  1882  (45  &  46  Vict.  c.  ccxxii.),  by  s.  3,  provided  that  the 
provisions  of  s.  33,  supra,  should  cease  to  be  in  force  with 
respect  to  certain  lands  mentioned,  and  that  in  relation 
thereto  the  earlier  Act  should  be  read  as  though  s.  33  were 
not  contained  therein. 
But  North,  J.,  held  {Wigram  v.  Fryer  (1887),  36  Ch.  D, 

87)— 

(1)  That  nothing  outside  the  two  Acts  enabled  the 
local  authority  to  erect  buildings  for  housing  the 
working  classes ; 

(2)  That  the  Legislature  plainly  intended  that  such 
buildings  should  be  erected ;  and 

(3)  That,  to  give  effect  to  this  intention,  the  Court 
must  imply  that  the  later  Act  conferred  upon  or  pre- 
served to  the  authority  the  powers  expressly  con- 
ferred by  the  repealed  section  of  the  Act  of  1877. 

The  learned  judge  was  amply  justified  in  saying  that 
"  it  is  a  very  lamentable  way  of  legislating  that  we  should 
be  driven  to  get  at  the  meaning  of  these  Acts  by  removing 
difficulties  (as  far  as  can  be  done)  by  construction  rather 
than  that  the  intention  of  the  Legislature  should  be  clearly 
expressed  upon  the  face  of  the  Act." 

2.  But  for  certain  purposes  express  language  in  statutesfc/Express 
is  absolutely  indispensable.  ^^^ 

These  purposes  are :  (1)  Imposing  a  tax  (c)  or  charge  ;^in  certain 
(2)    Conferring  or    taking    away  legal  rights,   whether-  ^  ^^ 
public  or  private;   (3)   Altering  or  excepting  from  the 
operation  of  clearly  established  principles  of   law;   (4)    p^ 
Altering  the  jurisdiction  of  courts  of  law;   (5)  Cutting, 
down  the  effect  of  a  written  instrument. 

(1)  If   a  statute  professes  to  impose  a  charge,    "  the  (i)  For  im- 
rule/'  said  the  Judicial  Committee  in  Oriental  Bank  v.  chaise.* 
Wright  (1880),  6  App.  Cas.  856,  is  "  that  the  intention  to 
impose  a  charge   upon  a  subject    must  be  shown    by 
clear  and  unambiguous  language."    ''  A  taxing  Act,"  said 

(e)  Alflo  exempting  from  a  tax.  ''  Duties  aiven  to  the  Crown,"  said  Lonl 
fieUwmein  Mersey  Voeke  v.  Lucas  (1883\  8  App.  Cas.  902, "  taxes  imposed 
\rj  the  aathoritjr  ox  the  L^skture,  by  puolic  Acts  for  poblic  purposes,  cannot 
be  taken  away  by  general  words  in  a  local  and  personal  Act " 
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Lord  Cairns  in  Cox  v.  Babbits  (1878),  3  App.  Caa.  478, 
"  must  be  construed  strictly ;  you  must  find  words  to  im- 
pose the  tax,  and  if  words  are  not  found  which  impose  the 
tax  it  is  not  to  be  imposed."  This  rule,  said  Lord 
Cairns  in  Pryce  v.  Monmovihshire  (1879),  4  App.  Cas.  202, 
"  probably  means  little  more  than  this,  that,  inasmuch  as 
there  was  not  any  A  priori  liability  in  a  subject  to  pay 
any  particular  tax,  nor  any  antecedent  relationship  be- 
tween the  taxpayer  and  the  taxing  authority,  no  reasoning 
founded  upon  any  supposed  relationship  of  the  taxpayer 
and  the  taxing  authority  could  be  brought  to  bear  upon 
the  construction  of  the  Act,  and  therefore  the  taxpayer 
has  a  right  to  stand  upon  the  literal  construction  of  the 
words  used,  whatever  might  be  the  consequence."  And  if 
a  statute  imposes  a  tax  upon  the  whole  United  Kingdom, 
it  must  be  construed  in  such  a  way  that  like  interests  in 
property  may  be  subjected  to  like  charges  wheresoever  in 
the  United  Kingdom  the  property  is  situate,  and  so  that 
all  the  subjects  of  each  kingdom  may  be  taxed  equally 
under  the  same  circumstances ;  therefore,  as  Lord  Camp- 
bell said  in  Brayh^ooke  v.  Att.-^Gen.  (1861),  9  H.  L.  C.  150, 
at  p.  165,  such  a  statute  must  be  "  construed,  not  according 
to  the  technicalities  of  the  law  of  real  property  in  England 
or  in  Scotland,  but  according  to  the  popular  use  of  the 
language  employed." 

The  Courts,  in  dealing  with  taxing  Acts,  will  not,  how- 
ever, presume  in  favour  of  any  special  privilege  of  exemp- 
tion from  taxation.  Said  Lord  Young,  in  ffogg  v.  Paro- 
chial Board  of  Auchtcrmtuchty  (1880),  7  Rettie  (Sc.)  986: 
"  I  think  it  proper  to  say  that,  in  dubio,  I  should  deem  it 
the  duty  of  the  Court  to  reject  any  construction  of  a 
modern  statute  which  implied  the  extension  of  a  class 
privilege  of  exemption  from  taxation,  provided  the  lan- 
guage reasonably  admitted  of  another  interpretation." 
Dock  duos.  We  find  this  principle  acted  upon  with  regard  to  all 

kinds  of  charges.  Thus,  with  regard  to  dock  dues,  in 
GUdart  v.  Gladstone  (1809),  11  East  679,  at  p.  684,  the 
Court  in  deciding  that  the  dock  due  in  question  was  right- 
fully claimed,  said :  "  If  the  words  of  the  statute  would 
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fairly  admit  of  a  different  meaning,  it  would  be  right  to 
adopt  that  which  would  be  most  favourable  tq  the  interest 
of  the  public  ....  because  the  public  ought  not  to  be 
charged  unless  it  is  clear  that  it  was  so  intended  ;  but  we 
think  that  the  words  here  used  are  plain."  Similarly,  stamps, 
with  regard  to  the  Stamp  Acts,  Lord  Tenterden  said,  in 
TawMns  v.  AshJyy  (1827),  6  B.  &  C.  542  :  "  A  stamp  was 
not  necessary  in  this  case.  Statutes  imposing  duties  are 
to  be  so  construed  as  not  to  make  any  instruments  liable 
to  them  unless  manifestly  within  the  intention  of  the 
Legislature."  So  with  regard  to  the  payment  of  rates.  Bates. 
Thus,  in  iJ.  v.  Sedgley  (1831),  2  B.  &  Ad.  65,  it  appeared 
that,  by  43  Eliz.  c.  2,  s.  1,  occupiers  of  coal  mines  are  to 
be  rated  for  the  relief  of  the  poor,  but  no  other  mines  are 
mentioned  in  the  statute.  It  was  argued,  however,  that 
the  coal  mines  may  be  considered  as  having  been  men- 
tioned in  the  statute  as  examples,  and  that  in  fact  it  was 
intended  that  the  occupiers  of  all  kinds  of  mines  should 
be  rated.  This  argument  was  not  acceded  to,  and  it  wa>s 
held  that,  according  to  the  maxim  expressio  univs,  the 
expression. "  coal  mines "  has  the  efiect  of  excluding  all 
other  mines.  Similarly,  with  regard  to  the  payment  of 
tolls.  Thus,  in  Leeds  and  Liverpool  Canal  v.  Hustler  (1823)  ToUs. 
1  B.  &  C.  424,  it  appeared  that,  by  10  Geo.  3,  c.  114,  it  is 
enacted  that  no  boat  of  less  burden  than  twenty  tons  shall 
pass  any  of  the  locks  without  paying  tonnage  equal  to  a 
boat  of  twenty  tons,  but  no  toll  was  imposed  upon  empty 
boats ;  and  that,  by  the  subsequent  Act  of  23  Geo.  3,  c.  47, 
boats  of  greater  burden  than  twenty  tons,  but  carrying 
less  than  that  quantity  of  cargo,  were  put  upon  the  same 
footing  as  boats  of  twenty  tons.  But  no  toll  was  expressly 
imposed  upon  empty  boats  by  this  subsequent  statute  any 
more  than  it  had  been  by  the  former  statute.  Neverthe- 
less, it  was  argued  that  by  the  subsequent  statute  a  toll 
upon  empty  boats  was  imposed  by  inference.  To  this 
argument  the  Court  declined  to  accede.  "Those  who 
seek,"  said  Bayley,  J.,  "  to  impose  a  burden  upon  the 
public,  should  take  care  that  their  claim  rests  upon  plain 
and  unambiguous  language." 
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The  same  rale  is  applied  by  the  Scotch  Courts,  and  is 
thus  stated  by  Inglis,  L.P.,  in  Laird  v.  Clyde  Trustees  (1 879), 
6  Eettie  (Sc),  at  p.  785 :  "  No  body  of  statutory  trustees 
or  other  persons  can  be  allowed  to  levy  a  toU  or  duty 
unless  they  have  unequivocal  statutoiy  authority  for  so 
doing;  and  in  interpreting  enactments  imposing  tolls, 
rates,  or  dues,  I  think  the  Court  is  bound  to  construe 
the  Act  according  to  its  ordinary  meaning  and  usa" 
(2)  For  con-  (2)  Eights  caunot  be  conferred  by  mere  implication  from 
ferring  righte.  ^^  language  uscd  in  a  statute,  but  there  must  be  a  clear  and 
unequivocal  enactment.((Q  Thus,  in  R.  v.  Harrcdd  (1872), 
L.  E.  7  Q.  B.  362,  it  appeared  that  by  32  &  33  Vict  c,  55,  s.  9, 
it  is  enacted  that  whenever  in  Acts  relating  to  municipal 
elections,  '^  words  occur  which  import  the  masculine  gender, 
the  same  shall  be  held  to  include  females  " ;  and  by  33  & 
34  Vict.  c.  93,  coverture  ceased  to  be  a  bar  to  holding 
property.  It  was  contended,  therefore,  that  the  former 
enactment  might  reasonably  be  held  to  apply,  not  only  to 
single,  but  also  to  married  women ;  but  it  was  held  other- 
wise.   "By  the  common  law,"  said  Cockburn,  C.J.,  "a 

married    woman    is  incapable    of    voting It   is 

quite  clear  that  the  Act  of  32  &  33  Vict  had  not  married 
women  in  its  contemplation,  nor  can  it  be  supposed  that 
the  subsequent  statute  of  33  &  34  Vict.,  by  which  the 
status  of  married  women  with  regard  to  the  power  to 
hold  property  has  been  recognised  and  established,  and 
which  was  passed  alio  intuitu,  has  by  a  side  wind  given 
them  political  and  municipal  rights."  (e)  And  the  same 
opinion  was  given  with  reference  to  the  eligibility  of  women 
to  municipal  office  under  the  Local  Government  Act,  1888, 
in  Beresford-Hope  \.  Sandhurst  (1889),  24  Q.  B.  D.  79,  and 
De  Sauza  v.  Cobdm  (1891),  1  Q.  B.  687. 
(8)  To  take  (3)  "  In  the  construction  of  statutes  you  must  not  con- 
pri^te^hte/  ®^^®  ^^^  words  so  as  to  take  away  rights  which  already 
existed  before  the  statute  was  passed,  unless  you  have 

{d)  Therefore,  "  a  saYiDg  clause,''  as  Wood,  V.C^  said  in  Arnold  v.  Mmfor 
of  Gravesend  (1856),  2  K.  &  J.  574,  at  p.  591 ;  20  Jar.  13,  703,  26  L.  T. 
O.  S.,  182  ;  27  »6.  97 ;  4  W.  R.  478, 763,  **  can  be  taken  to  give  anjr  right 
which  did  not  exist  already." 

(e)  See  also  Chorlton  v.  Lings  (1868),  L.  R.  4  C.  P.  874. 
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plain  words  which  indicate  that  such  was  the  intention 
of  the  Legislature,"  said  Bo  wen,  L.J.,  in  Be  Ouiio  (1889), 
43  Ch.  D.  17. 

Therefore  rights,  whether  public  or  private,  are  not  to 
be  taken  away,  or  even  hampered,(e)  by  mere  implica- 
tion from  the  language  used  in  a  statute,  unless,  as  Fry, 
J.,  said  in  Yarmouth  v.  Simmons  (1878),  10  Ch.  D.  527, 
'  the  Legislature  clearly  and  distinctly  authorize  the  doing 
of  something  which  is  physically  inconsistent  with  the 
continuance  of  an  existing  right."  "In  order  to  take 
away  a  right,"  said  the  Judicial  Committee  in  IVesteim 
Counties  BaUicay  Co,  v.  Windsor,  &c,,  Railway  Co,  (1882) 
7  App.  Cas.  189, "  it  is  not  sufficient  to  show  that  the 
thing  sanctioned  by  the  Act,  if  done,  will  of  sheer  physi- 
cal necessity  put  an  end  to  the  right ;  it  must  also  be 
shown  that  the  Legislature  have  authorized  the  thiug 
to  be  done  at  all  events,  and  irrespective  of  its  possible 
interference  with  existing  rights."  By  51  Geo.  3,  c.  115, 
8.  2,  it  is  enacted  that  certain  lords  of  manors  may  grant 
for  public  purposes  any  waste  land  of  the  manor,  "  freed 
and  absolutely  discharged  from  all  rights  of  common." 
In  Forhes  v.  Ecdes,  Comm.  (1872)  L.  K.  15  Eq.  53,  it  was 
contended  that  this  enactment  authorized  the  lord  to  dis- 
charge the  land,  not  only  of  manorial  right,  but  also  of 
public  or  customary  rights.  But  it  was  held  that  "  the 
language  of  the  statute  was  fully  satisfied  by  inter- 
preting it  to  meau,  what  indeed  is  the  plain  and  natural 
meaning  of  the  words  used,  a  power  to  discharge  the  land 
of  manorial  rights.  To  hold  otherwise  would  be  to  destroy 
by  a  side  wind  public  rights  which  were  not  in  the  con- 
templation of  the  Legislature."  So  also  it  being,  as  Cock- 
bum,  C.J.,  said  in  £.  v.  Payne  (1872),  1  C.  C.  E.  355,  "a 
distinguishing  characteristic  of  our  criminal  system  that  a 

(«)  In  £.  T.  JStrachan  (1872).  L.  R.  7  Q.  B.  463,  it  wm  argued  that,  by 
Tirtiie  of  33  &  S4  Vict.  c.  97,  Bch.  (Voting  paper),  which  enacted  that  "  any 
ioatniment  for  the  purpose  of  voting  by  any  person  entitled  to  vote  at  any 
meeting,"  should  be  liable  to  a  penny  stamp  duty,  it  became  necessary  for 
TOting-papeTB  used  at  municipal  elections  to  be  stamped.  ''But,"  said 
Cockfiam,  C.J.,  *'  it  can  never  have  been  the  intention  of  tbe  Legislature,  by 
such  an  enactment  as  this — viz.,  by  the  use  of  the  words '  at  any  meeting '  in 
tbe  schedule— to  have  altered  the  whole  system  of  voting  at  public  elections." 
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prisoner  on  his  trial  can  neither  be  examined  or  cross- 
examined,"  it  was  held  in  A  v.  Buttle  (1870),  1  C.  C.  R.  248, 
that  the  answers  given  by  a  person  in  his  evidence  before 
Bribery  Commissioners  were  not  admissible  as  evidence 
against  him  on  a  charge  of  perjury.  "  These  answers,"  said 
Martin,  B.  (at  p.  251),  "were  not  admissible  in  evidence, 
unless  the  witness  is  deprived  of  his  common  law  protection. 
We  cannot  assume  that  this  protection  is  taken  away 
unless  the  Legislature  clearly  says  so,  and  as  the  statute 
(26  Vict.  c.  29,  s.  7)  does  not  clearly  say  so,  I  think  the 
protection  is  not  taken  away."(/)  Again,  it  being  the  right 
of  every  prisoner  to  challenge  peremptorily  the  jurors  to 
the  number  of  twenty  in  all  cases  of  felony,  the  question 
arose  in  Gray  v.  R  (1844)  11  CL  &  F.  427,  whether,  when  a 
new  kind  of  felony  is  created  by  statute,  that  peremptory 
right  of  challenge  exists  with  regard  to  this  new  kind  of 
felony.  It  was  held  that  it  did.  "  A  prisoner,"  said  Tindal, 
O.J.  (at  p.  480),  "  is  not  to  be  deprived  by  implication  of  a 
right  of  so  much  importance  to  him,  given  by  the  common 
law  and  enjoyed  for  many  centuries,  unless  such  implica- 
tion is  absolutely  necessary  for  the  interpretation  of  the 
statute."(^)  Again,  it  being  a  recognised  right  that,  as 
Erie,  C.  J.,  said  in  Cooper  v.  Wandsivorth  (1863),  14  C.  B. 
N.  S.  180  (at  p.  187),  "no  man  is  to  be  deprived  of  his 
property  without  his  having  an  opportunity  of  being 
heard,"  it  was  laid  down  in  that  case  by  Byles,  J.  (at 
p.  194),  that  "although  there  may  be  no  positive  words  in 
a  statute  requiring  that  a  party  shall  be  heard,  yet  a  long 
course  of  decisions,  beginning  with  Br,  Bentley's  case 
(1722)  1  Str.  557,  Ld.  Raym.  1334,  8  Mod.  148  Fort. 
202,  established  that  the  justice  of  the  common  law  will 
supply  the  omission  of  the  Legislature."  So  also  with 
regard  to  the  right  of  trial  by  jury.  "  An  Act  of  Parlia- 
ment,'' said  Best,  C.J.,  in  Looker  v.  Halcomb  (1827),  4  Bing. 

(/)  By  46  &  47  Vict  c.  61,  s.  69  (1  b),  the  Legislature  passed  a  fresh 
enactment  in  accordance  with  this  deeibion. 

{y)  This  dictum  of  Tindal,  C.J.,  was  cited  with  approval  by  the  Judicial 
Committee  in  giving  judgment  in  Levinger  v.  R.  (1870),  L.  B.  3  P.  C.  282,  at 
p.  289,  a  case  in  which  a  Kimilar  point  was  raised.  See  this  case  cited 
below  Part  II.  Ch.  iii.  on  "  £ffect  of  Statutes  on  the  Common  Law.** 
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'^ 
183,  at  p.  188,  "which  takes  away  the  right  of  trial  by 

jury  .  •  .  .  ought  to  receive  the  strictest  construction ; 

nothing  should  be  holden  to  come  under  its  operation  that 

is  not  expressly  within  the  letter  and  spirit  of  the  Act." 

We  may  sometimes  find  that  Acts  of  Parliament,  ex  Reservation  of 
4ibunda7Ui  (jau^eZ^,  have  thought  it  necessary  specially  to  SSi«  coufcw. 
reserve  rights ;  as,  for  instance,  in  certain  (h)  of  the  Acts 
regulating  the  law  of  bankruptcy  we  find  that  the  privilege 
of  freedom  from  arrest  belonging  to-  peers  of  Parliament  is 
specially  reserved.  But  this  special  reservation  was  unneces- 
sary, for,  said  Lord  Hatherley  in  I>uke  of  Newcastle  v.  Morris, 
<1870),  L.  R.  4  H.  L.  661,  at  p.  671,  "  it  is  not  because,  ex 
majori  cauteldy  several  Acts  of  Parliament  have  thought  it 
necessary  specially  to  reserve  that  privilege,  that  it  is  to 
be  held  to  be  abolished  and  annihilated  in  every  other 
Act  of  Parliament  in  which  it  is  not  expressly  reserved/' 

As  a  general  rule,  "  the  Legislature,"  as  Bramwell,  L.J., 
said  in  Wells  v.  London,  Tilbury,  &c,,  Bail,  Co,  (1877),  5  Ch. 
D.  130,  never  takes  away  the  slightest  private  right  with- 
out providing  compensation  for  it,  and  a  general  recital  in 
an  Act  providing  for  the  execution  of  public  works,  that 
it  is  expedient  that  the  works  should  be  done,  is  never 
supposed  to  mean  that  in  order  to  carry  them  out  a 
man  is  to  be  deprived  of  his  private  rights  without  com- 
pensation." The  effect  of  an  Act  of  Parliament  upon  a 
private  right  was  much  discussed  in  Walsh  v.  Secretary 
of  State  for  India  (1863),  10  H.  L.  C.  367.  In  that  case  it 
appeared  that  Lord  Clive,  whose  representative  the  plaintiff 
^as,  had  transferred  to  the  East  India  Company  a  sum  of 
money,  and  they  had  covenanted  to  pay  out  of  that  sum 
pensions  to  disabled  officers  and  soldiers  so  long  as  the 
Company  employed  troops  in  India,  and  if  they  ceased 
to  employ  troops,  the  money  was  to  be  handed  back  to 
Lord  Clive  or  his  representatives.  By  21  &  22  Vict.  c. 
106,  the  government  of  India  was  transferred  from  the 

(A)  4  Qeo.  3,  c.  33,  f.  4,  and  12  &  13  Vict.  c.  106^  8.  66  ;  see  the  ail- 
ment of  Sir  R.  Palmer  in  Ihtke  of  Newcastle  y.  Morris  (1870),  L.  R.  4  H.  L. 
661.  In  the  Palmer  Act  (19  &  20  Vict.  c.  16)  and  the  Central  Criminal 
Conrt  Act,  1834,  a  itimilar  reservation  is  made  a»  to  the  trial  of  peers. 
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Company  to  tbe  Crown,  and  the  same  Act  vested  in  the 
Crown  all  the  funds  at  the  disposal  of  the  Company,  and 
it  was  contended  on  the  part  of  the  Crown  that,  altJiongh 
the  Company  had  ceased  to  employ  troops  in  India,  ttus 
Act  had  deprived  the  plaintiff  of  his  right  to  have  the 
money  handed  back  to  him.  The  House  of  Lords,  however^ 
did  not  adopt  this  view,  and  they  held  that  as  this  claim 
of  Lord  Clive's  representative  against  the  Company  was 
neither  expressly  released  nor  prohibited  by  the  Act  in 
question,  that  Act  could  not  in  any  manner  avail  to  take 
away  the  right  of  action  under  that  covenant     ''This 
result,"  said  Lord  Westbury, "  follows  of  necessity,  con- 
sistently with  every  rule  by  which  Acts  of  Parliament 
ought  to  be    interpreted,  especially  the  rule  that  they 
should  be  so  interpreted  as  in  no  respect  to  interfere  with  or 
prejudice  a  clear  private  right  or  title,  unless  the  private 
right  or  title  is  taken  away  per  directum.'*   So  in  JRandolplt 
V.  Milman  (1868),  L.  R.  4  C.  P.  107,  it  was  contended  that 
by  virtue  of  3  &  4  Vict.c.  113,  passed  for  the  purpose  of 
vesting  in  the  Ecclesiastical  Commissioners  the  estates  of 
certain  deaneries,  the   non-residentiary  prebendaries  of 
cathedrals  were  deprived  of  their  right  to    vote  at  the 
election  of  proctors.    They  had  enjoyed  this  right  from 
time  immemorial,  and  there  being  no  express  words  in  the 
statute  by  which  the  right  was  taken  away,  the   Court 
decided  that  they  still  retained  the  ri<»ht.    "  We  agree,"  said 
the  Court  (at  p.  1 1 3), "  with  the  principle  of  the  law  stated  by 
Sir  Boundell  Palmer  at  the  outset,  that  vested  rights  are 
not  to  be  taken  away  without  express  words  or  necessaiy 
intendment  or  implication,  and  upon  adverting  to   the 
statute  it  will  be  found  that  there  is  no  express  extinction 
of  the  right  here  claimed,  and  no  necessary  implication  or 
intendment  to  that  effect." 
(4)  To  alter  a       (4)  It  also  requires  a  distinct  and  positive  l^islative  en- 
ofiawr"^  ^  *  actment  to  alter  any  clearly  established  principle  of  law.(t)' 
'*  Statutes,"  said  tbe  Court  of  Common  Pleas  in  Arthur  v. 
Bokenham  (1708),  11  Mod.  150,  "are  not  presumed  ta 

(t)  See  this  point  further  discussed  in  chapter  on  *'  Effect  of  Statutes  oD' 
the  Common  Law,"  Part  II.  ch.  iii. 
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make  any  alteration  in  the  common  law  further  or  other- 
wise than  the  Act  does  expressly  declare."  Thus,  in 
liolfe  and  the  Bank  of  Australasia  v.  Fhwer  (1866),  L.  E. 
1  P.  C.  27,  it  was  contended  that  it  was  the  intention  of 
the  Colonial  Legislature  by  their  Act  of  5  Vict.  No.  17, 
s.  39,  to  alter  the  well-known  principle  of  bankruptcy  law, 
that  a  joint  creditor  having  a  security  upon  the  separate 
estate  is  entitled  to  prove  against  the  joint  estate  without 
giving  up  his  security.  In  deciding  against  this  contention 
the  Judicial  Committee  said,  at  p.  48 :  '*  If  this  were  the 
establishment  of  a  new  code  of  insolvent  law,  and  it  was 
the  object  of  the  Colonial  Legislature  to  prevent  the 
operation  of  a  rule  which  they  considered  unjust,  it  is 
hardly  to  be  imagined  that  they  would  have  committed 
their  intention  to  the  equivocal  meaning  of  a  few  words  in 
a  single  section  of  the  Act." 

(5)  A  distinct  and  unequivocal  enactment  is  also  re-  (6)  To  add  to 
quired  for  the  purpose  of  either  adding  to  or  taking  from  j^iliii^cti^of 
the  jurisdiction  of  a  superior  court  of  law.     "I  cannot ^^^ °^ ^^• 
think,"  said  Grove,  J.,  in  Coiisins  v.  Lonibard  Bank  (1876), 
1  Ex.  D.  406,  ''  that  by  38  &  39  Vict.  c.  60,  s.  6,  the 
Legislature  contemplated  an  extension  of  the  right  of 

appeal The  change  would    have  been  great    in 

principle,  and  if  the  Legislature  had  intended  to  introduce 
it,  clear  language  would  have  been  employed."  Thus, 
in  Smith  v.  BroTvn  (1871),  L.  E.  6  Q.  B.  72d,(k)  it  was 
argued  that  24  Vict  c.  10,  s.  7,  which  gives  jurisdiction 
to  the  Admiralty  Court  over  ''any  claim  for  damage 
done  by  a  ship,"  gave  the  Admiralty  Court  jurisdiction 
to  entertain  a  suit  on  account  of  personal  injuries  occa- 
sioned by  the  collision  of  two  vessels.  But,"  said  the 
Court,  "it  seems  to  us  impossible  to  suppose  that  the 
Legislature  can  have  intended  under  a  general  enactment 
like  the  present,  as  it  were  by  a  side  wind,  to  effect  so 
material  a  change  in  the  rights  and  relative  positions  of 
the  parties  concerned  in  such  an  action."  Similarly,  in 
Att.-Oen.  V.  Sillem  (1864),  10  H.  L.  C.  704,  the  question 

(k)  AppTOted  bjr  the  Uouse  of  Lords  in  Seward  v.  Vera  Oruz,  (1884)  10 
A|^Caa.69. 
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arose  whether  22  &  23  Vict  c.  21,  s.  26,  which  gave  the 
Court  of  Excheqaer  power  to  make   rules  as    to  the 
"  process,  practice,  and  mode  of  pleading  "  on  the  revenue 
side  of  the  Court,  enabled  them  to  grant  a  right  of  appeal 
in  such  cases  to  the  Exchequer  Chamber,  a  right  which  had 
not  previously  existed.    The  House  of  Lords  decided  that 
the  Court  of  Exchequer  had  no  such  power,  there  being  no 
express  mention  in  the  Act  as  to  giving  any  new  right  of 
appeal.    "  The  creation,"  said  Lord  Westbury,  "  of  a  new 
right  of  appeal  is  plainly  an  act  which  requires  [distinct] 
legislative  authority." 

Similarly  as  to  ousting  the  jurisdiction  of  a  superior 
Court.  "  No  rule  is  better  understood,"  said  Pollock,  B.,in 
Oram  v.  Brearey  (1877),  2  Ex.  D.  348,  "  than  that  the 
jurisdiction  of  a  superior  Court  is  not  to  be  ousted  unless 
by  express  language  in,  or  obvious  inference  from,  some  Act 

,  of  Parliament."(0  "  I  ^^  ^^^  mean  to  say,"  said  Jessel, 
M.E.,  in  Jacobs  v.  Brett  (1875),  L.  E.  20  Eq.  6,  "that  it 
may  not  be  done  by  necessary  implication  as  well  as  by 
express  words,  but  at  all  events  it  must  be  done  clearly." 
"  The  general  rule  undoubtedly  is,"  said  Tindal,  C.  J.,  in 
Albon  V.  Pyke  (1842),  4  M.  &  G.  424,  "  that  the  jurisdic- 
tion of  superior  Courts  is  not  taken  away  except  by 
express  words  or  necessary  implication."  In  Balfour  v. 
Malcolm  (1842),  8  CI.  &  F.  485,  at  p.  500,  Lord  Campbell 
said :  "  There  can  be  no  doubt  that  the  principle  is  that 
the  jurisdiction  of  the  supreme  courts  can  only  be  taken 
away  by  positive  and  clear  enactments  in  an  Act  of  Parlia- 
ment." Therefore,  inasmuch  as  "  the  power  of  the  Court 
of  Queen's  Bench  to  change  the  venue  is  a  common  law 
power,  words,"  said  Lord  Campbell  in  Southampton  Bridye 
Co.  V.  Southampton  L.  B.  (1858),  8  K  &  B.  604,  "should 
be  very  strong  which  are  relied  upon  to  take  away  such 
power."  This  general  rule,  when  relating  to  the  trial  of 
new  offences  created  by  statute,  was  well  explained  by  Lord 
Mansfield  in  Hartley  v.  Hook&r  (1777),  2  Cowp.  523.    Li 

(Z)  The  deciBion  in  this  case  was  overruled  in  Dale  v.  Chapman  (1885), 
14  Q.  B.  D.  855,  but  the  observation  quoted  was  adopted  by  Xiudley,  LJ., 
at  p.  858.  *      - 
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that  case  a  qui  tarn  information  was  brought  in  the  Sheriff's 
Court  of  the  city  of  York,  under  1 8  &  14  Car.  2,  c.  26,  which 
enacted  that  "  all  offences  shall  be  determined  ....  in 
the  Court  of  Eecord  of  the  city  wherein  such  offence  shall 
be  committed,"  and  it  was  sought  to  remove  the  information 
into  the  Court  of  King's  Bench.  It  was  objected,  however, 
that  the  jurisdiction  of  the  King's  Bench  was  taken  away 
by  the  words  of  the  statute.  But  Lord  Mansfield  said  as  fol- 
lows :  "  If  a  new  offence  is  created  by  statute,  and  a  special 
jurisdiction,  out  of  the  course  of  the  common  law,  is  prescribed 

it  was  to  be  followed But  where  a  new  offence  is 

created  and  directed  to  be  tried  in  an  inferior  court,  such 
inferior  court  tries  the  offence  as  a  common  law  court, 
subject  to  all  the  consequences  of  common  law  proceedings, 
one  of  which  consequences  is  that  it  is  liable  to  be  removed 
in  this  Court,  and  this  Court  cannot  be  ousted  of  this  juris- 
diction without  express  negative  words." 

(6)  Also,  as  Lord  Tenterden  said  in  Morris  v.  Mellin  re)  To  cut 
(1827),  6  B.  &  C.  446,  « It  is  a  general  rule,  in  the  inter-  o^I^tten 
pretation  of  Acts  of  Parliament,  that  an  enactment,  the  instrument, 
effect  of  which  is  to  cut  down,  abridge,  or  restrain  any 
written  instrument  shall  have  a  limited  construction ;"  or, 
in  other  words,  as  Bayley,  J.,  put  it,  "  in  order  to  avoid 
any  written  instrument  by  positive  enactment,  the  words 
of  that  enactment  ought  to  be  so  clear  and  express  as  to 
leave  no  doubt  of  the  intention  of  the  Legislature."    Thus, 
12  &  13  Vict.  G.  106,  s.  137,  enacts  that  "  every  judge's    • 
order  made  by  consent  given  by  a  trader  defendant  in  a 
personal  action  shall  be  filed,"  as  therein  required,  "other- 
wise such  order  shall  be  null  and  void  to  all  intents  and 
purposes  whatever."    But  it  was  held  in  Bryan  v.  C/dld 
(1850),  5  Ex.  368,  that  this  enactment  does  not  avoid 
such  a  judge's  order  as  against  the  trader  himself,  but 
only  as  against  his  assignees  if  he  afterwards  becomes 
banknipt 
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1.  Upon  the  failnre  of  what  Dr.  Lushington,  in  Ootcghy. 
Janes  (1863),  9  Jur.  N.   S.   82,  describes  as   "the  most^ 
satisfactory  mode  of  constnictioii " — ^viz.,  examining  the 
statute,  and  if  possible  ascertaining  the  meaning  from  the 
statute  alone — ^it  is  necessary  to  consider  whether  it  is  in  -> 
any  case  allowable  to  have  recourse  to  anything  beyond 
the  four  comers  of  the  statute  for  the  purpose  of  ascer- 
taining what  was  the  intention  of  the   Legislature   when 
they  passed  the  particular  Act  of  Parliament  which   is 
under  consideration.     The   rules  laid  down  in  Heydons^ 
case  (a)  allow,  to    a  certain   extent,    the    circumstances 
which  led  to  the  passing  of  the  Act  to  be  considered  ;  (h) 
and  it  is  not  unusual,  in  arguments  of  counsel  as  to  the 
construction  of  a  statute,  to  find  facts  referred  to  "  which 
are  stated  to  exist  outside  the  Act  of  Parliament "  which 
is  under  consideration. (o)     But  there  is  one  matter  which,  I 

until  very  recently,  (d)  it  was  never  allowable  to  refer  to  in 
discussing  the  meaning  of  an  obscure  enactment,  and  that 
is  what  is  sometimes  called  '^  the  parliamentary  history  "  Not  aUowabie 
of  a  statute,  that  is  to  say,  the  debates  which  took  place  ^Site/^i^  Pi^!' 

(fl)  Ante,  p.  112. 

(6)  In  Mounsey  v.  Ismay  (1865),  34  L.  J.  Ex.  55,  the  Court  of  Ex- 
chequer said,  '*  Tne  occasioD  of  the  enactment  of  the  Prescription  Act  is  well 
known "    Andin^.  V.  i?€a»(j/'-ffer«/or<i(1870),L.B.5Q.  B.196,at 

5.  201,  the  Court  said,  "  The  meaning  of  the  Act  appearing  to  us  open  to 
oubt,  it  occarred  to  us  ....  to  ascertain  the  state  of  things  existing  at 

the  time  of  the  passing  of  the  Act "    But  in  Lancashire  v.  Mayor 

of  Rochdale  (1883),  8  App.  Cas.  501,  Lord  Bramwell  said,  *<  I  do  not  know 
hiatoricallT  how  this  Act  came  into  existence,  and  I  doubt  very  much 
whether,  if  one  did  know,  one  would  have  the  right  to  apply  that  knowledge 
to  the  construction  of  the  Act" 

(c)  In  Qreen  y.  R.  (1876),  1  App.  Cas.  at  p.  531,  Lord  Cairns  said, 
"  The  doubt  which  has  arisen  [as  to  the  meaning  of  the  Act]  has  arisen 
from  the  facts  which  are  stated  to  exist  outside  the  Act  of  Parliament,  and 

which  I  will  now  refer  to " 

{d)  See  the  decision  of  Bramwell  and  Baggallay,L.  JJ.,  c^uittoTt^a  Thesiger, 
IaJ.,  in  R,  V.  Bishop  of  Oxford  (1879),  4  Q.  B.  D.  525,  allowing  a  speech 
of  the  Lord  Chancellor  m  the  House  of  Lords  to  be  cited  as  an  authonW  as 
to  the  construction  of  a  statute.  And  in  JS.  E.  Railway  v.  Railway  Com- 
mtssiimers  (1880),  5  Q.  B.  D.  236,  Cockbum,  C.J.,  said,  "  Where  the  mean- 
ing of  an  Act  is  doubtful,  we  are,  I  think,  at  liberty  to  recur  to  the  circum- 
stances under  which  it  passed  into  law  as  a  means  of  sol  vine  the  difficulty ; " 
and  he  aooordingly  proceeded  to  auote  a  speech  made  by  Mr.  Cardwell  on 
the  introduction  of  the  Bill  into  tne  House  of  Commons,  and  a  speech  made 
by  the  Lord  Chancellor  on  introducing  it  into  the  House  of  Lords.  These 
decisions  are  inconsistent  with  the  opinion  of  Lord  O'Hagan  (i*ifra,  p.  144^, 
and  the  first  was  strongly  disapproved  by  Earls  Cairns  and  Selbome  in 
Mius  Y.  Biihop  of  Oxfird  (1880),  49  L.  J.  Q.  B.  578. 
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lument  or       in  F^liament  wben  tbe  statDte  was  under  consideration  ; 

musiniers.      And  the  alterations  made  in  it  during  its  passage  through 
Committee,  are,  as  the  Court  said  in  B.  v.  Hertford  College 
(1878),  3  Q.  B.  D.  693,  at  p.  707,  *'  wisely  inadmissible  to 
explainjt."    This  was  well  pointed  out  by  Pollock,  C.B.,  in 
the  Alexandra  case  (1863),  2  H.  &  C.  521.      *'  No  Court/' 
said  he,  ''  can  construe  any  statute,  and  least  of  all  a 
criminal  statute,  by  what  counsel  are  pleased  to  suggest 
were  alterations  made  in  Committee   by   a  member  of 
Parliament,  who  was  ^  no  friend  to  the  Bill,'  even  though 
the  Journals  of  the  House  should  give  some  sanction  to 
the  proposition.     That  is  not  one  of  the  modes  of  dis- 
covering the  meaning  of  an  Act  of  Parliament  recom- 
mended by  Plowden,  or  sanctioned  by  Lord  Coke  or  Black* 
stone."     So  also  in  Holme  v.  Gui/  (1877),  5  Ch.  D.  905. 
-Jessel,  M.R.,  said,  '*The  Court  is  not  to  be  oblivious  of 
the  history  of  law  and  legislation,  although  it  is  not  at 
liberty  to  construe  an  Act  of  Parliament  by  the  motives 
which  influenced  the  Legislature."     The  reports  of  com- 
missioners  and    similar    documents    are    considered    as 
(said  Lord  O'Hagan  in  Bankin  v.  Lamont  (1880),  5  App. 
Cas.   52)    "scarcely  legitimate   guides  to  the   construc- 
tion of  the  statute  which  is  the  outcome   of"   a  report. 
"  We  shall  not  refer,"  said  the  Court  in  Salkeld  v.  Johnsoii 
(1848),  2  Ex.  273,  ''to  the  report  of  the  Real  Property 
Commissioners,  published  shortly  before   the  passing  of 
this  Act,  and  to  which  it  is  supposed  to  have  owed  its 
origin,  in  order  to  explain  its  meaning,  not  believing  that 
we    can    legitimately  do  so,  however  strongly    we   may 
believe  that  it  was  introduced  in  order  to  carry  into  effect 
its  recommendations."     So   also,   in  Farley  v.   Boriham 
(1861),   30   L.   J.   Ch.   239,  Wood,   V.C,  said,   "The 
question  is  not  what  alterations  the  commissioners  have 
recommended,  but  what  recommendation  the  Legislature 
has   adopted."     Nevertheless,  as   Tindal,    C.J.,    said    in 
Salkeld^.  Johnson  (1846),  2  C.  B.  749,  at  p.  757,  "if  we 
were  allowed  to  draw  any  inference  from  a  comparison 
between  the  language  of  the  [Commissioners']  Report  and 
that  of  the  Legislature,  the  more  legal  inference  would 
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be,  that  the  marked  distinctioQ  observable  between  the 
two  could  not  have  been  the  result  of  accident,  bnt  must 
have  been  advised  or  intentional."(e) 

The  memorandum  or  breviate  now  usually  prefixed  to  Memorandam 
Bills  of  considerable  importance,  and  especially  to  consoli-  Sme.!  ,.  .^ 
dation  Bills,  often  supplies  useful  hints  as  to  the  intention  /^'  '^'-^  '^       , 
of  the  draftsman,  but  has  never  been  adopted  as  an  aid  to  ^  i^"  '  ^'"^    ' 
the  judges  in  construing  the  Act  when  passed. 

There  are,  however,  several (/)  sources  of  information,  \ 
outside  the  statute  itself,  to  which  it  is  allowable  to  have 
recourse  in  order  to  throw  light  upon  the  meaning  of 
an  obscure  enactment.  These  sources  are— (1)  other 
statutes;  (2)  expositions  of  text- writers ;  (3)  usage,  in*  [  . 
duding  judicial  decisions  and  the  practice  of  convey- 
ancers. 

2.  In  considering  what  light  one  statute  may  throw  Light  thrown 
cpon  the  meaning  of  another  statute,  we  will  first  consider  ^stototTby^ 
the  assistance  to  be  derived  from  statutes  which  are  in  ^^^^  statutes. 
pari  materid  with  the  statute  under  consideration ;  and 
secondly,  from  earlier  statutes,  not  precisely  in  pari  materid^ 
but  in  some  way  relating  to  or  affecting  the  same  subject- 
matter,  bearing  in  mind  ''that,"  as  the  Judicial  Committee 
said  in  Sscott  v.  Mastin  (1842),  4  Moore  R  C.   104,  at 
p.  123,  ^'  the  same  enactment  of  a  statute  (or  the  same 
direction  in  a  rubric)  may  receive  one  construction  when 
it  deals  for  the  first  time  with  a  given  subject-matter,  and 


(e)  Except  FeMowa  v.  Clay  (1843),  4  Q.  B.  313,  at  p.  356,  in  which  Lord 
Denman  referred  to  the  Report  of  the  Real  Property  Commissioners,  none  of 
the  eaHier  cases  oonntenance  reference  to  sach  Reports.  In  Martin  v.  Hem- 
fittiMr  (1854),  18  Jur.  1002,  and  Ardinp  v.  Bonner  (1856),  2  Jar.  N.  S.  763, 
the  Report  of  the  Common  Law  Commissioners  was  rejected ;  and  in  Ewcart  v. 
WtBuans  (1854),  3  Drew.  21,  that  of  the  Chancery  Commissioners  was  also 
rejected.  In  B.  v.  Bishop  of  Oxford  (1879),  4  Q.  B.  D.  525,  the  Court  con- 
aiderad  that  the  Chnrch  Discipline  Act  (3  &  4  Vict.  c.  86)  might  he  "  looked 
at  by  the  light  of  the  report  of  the  Ecclesiastical  Courts  Commissioners 
which  preceded  it"  And  in  Ourran  v.  l^eUaven  (IS91\  2  Q.  B.  545,  557, 
the  Report  of  a  Royal  Commission  was  referred  to  as  elucidating  the  intentions 
of  the  Legislature  with  reference  to  the  law  of  conspiracy ;  and  see  B,  v. 
Bithcp  of  London  (1890),  24  Q.  B.  D.  213.     Vide  supra,  pp.  143,  144. 

(/)  "We  have  been  referred,"  said  Brett,  L.J.,  in  Bx  parte  Chick 
(1879),  11  Ch.  D.  738,  "to  a  passage  in  Cicero  which  is  to  give  the  rule  for 
oonstroing  an  English  statute.  To  my  mind,  to  quote  Cicero  for  such  a 
parpose  is  too  ambitioas.'*  It  would  be  idle  to  refer  to  classical  Latin  or 
Faruian  French  in  the  interpretation  of  the  earlier  English  statutes. 
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have  another  meaning  and  constmction  when  it  deals 
with  a  matter  which  has  already  been  made  the  subject 
of  enactment,  and  that  this  is  most  specially  the  case 
where  the  posterior  enactment  deals  with  the  matter  with- 
out making  any  reference  to  the  prior  enactment 
Thirdly,  we  will  consider  what  assistance  may  be  derived 
from  subsequent  statutes  as  being  what  is  called  "  parlia- 
mentary expositions  "  of  prior  statutes. 

In  the  interpretation  of  statutes  the  Courts  decline  to 
consider  any  other  statutes  proceeding  on  diSerent  lines 
and  including  different  provisions,  or  the  judicial  decisions 
thereon.  (^)  And  Lord  Macnaghten,  when  discussing  the 
phraseology  of  two  Revenue  Acts,  said,  in  Commisdonen 
of  InLatid  Revenue  v.  Forrest  (1890),  15  App.  Cas.  at 
p.  353  :  "  The  two  Acts  differ  widely  in  their  scope;  and 
even  when  they  happen  to  deal  with  the  same  subject 
their  wording  is  not  the  same.  It  was  argued,  indeed, 
that  the  language  was  'practically  identical;'  but  that 
expression,  to  my  mind,  involves  an  admission  that  the 
language  is  different." 

In  the  following  cases  it  may  be  profitable  to  refer  to 
one  Act  for  the  construction  of  another : — 

(1)  When  the  statutes  are  in  pari  materid — i^e,, 
deal  with  the  same  subject-matter,  or,  in  other  words, 
constitute  a  part  or  the  whole  of  the  code  of  legis- 
lation on  a  particular  subject ;  (h) 

(2)  When  the  later  Act  sp€cifically.4irfiCts  that  it 
is  to  be  read  and  construed  as  one  with  the  prior 
Act; 

(3)  When  the  later  Act  is  a  consolidation  Act  re- 
enacting  the  provisions  of  earlier  Acts  without  sub- 
stantial alteration ; 

(4)  When  the  clause  to  be  construed  is  a  ogmamon 
form  clause  re-enacted  from  time  to  time  in  different 
statutes  as  occasion  arises,  such   as  clauses  as  to 


(g)  Per  Lord  Halsbury  in  Knowles  v.  L.  &  Y.  Bail  Co.  (1889),  14  App. 
Cas.  248,  at  p.  253.  He  had  been  asked  to  consider  the  Bailwajs  Clauses 
Act,  1845,  as  an  aid  to  constraing  31  Geo.  3,  c.  Izviii. 

{h)  B.  V.  Tonbridge  Overseers  (1883),  11  Q.  B.  D.  134,  13  %b.  339. 
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notice  of  action,  perjury,  administration  of  oaths, 
and  the  like ;  and 

(5)  When  the  term  or  phrase  to  be  constrned 
occurs  in  another  Act  and  has  been  already  construed 
in  a  particular  way,  and  nothing  in  the  context  pre- 
vents the  use  of  the  dejSnition  already  attached  by  the 
legal  dictionary  to  the  term  or  phrase  in  question. 
Where  Acts  of  Parliament  are  in  pari  materidj  the  mid  statutes  in 
as  laid  down  by  the  twelve  judges  in  Palmer's  case  (1784) 
1    Leach  C.  0.  3rd  ed.    393,  is   that   such  Acts  '^an 


pari  materid. 


1 


Bule  that  sia- 

to  be  taken  together  as  forming  one  system,  and  as  interf  J^i^md  should 

preting  and   enforcing   each   other."       And,  as   Knight  ^^^  *°" 

Bruce,  L.J.,  said  in  JEx  parte  Oopdand  (1853),  22  L.  J. 

Bank.  21,  upon  a  question  of  construction  arising  "  tipon 

a  subsequent  statute  on  the  same  branch  of  the  law,  it  is 

perfectly  legitimate  to  use  the  former  Act,  though  re-    • 

pealed."    "  For  this,"  continued  he,  "  I  have  the  authority 

of  Lord  Mansfield,  who  in  £,  v.  Loxdale  (1758),  1  Burr. 

447,  thus  lays  down  the  rule, — *  Where  there  are  different 

statutes  in  pari  materid^  though  made  at  difierent  times 

or   even  expired   and   not  referring  to  each  other,  they 

shall  be  taken  and  construed  together  as  one  system  and 

as  explanatory  of  each  other.'     If  it  had  been  necessary, 

I  should  myself  have  acted  on  this  rule  in  the  present 

case.*' 

In  conformity  with  this  rule,  in  construing  a  con- 
solidation Act,  prior  statutes  repeal^,  but  reproduced  in 
substance,  are  regarded  as  in  pari  materidj  and  judicial 
decisions  on  the  repealed  statute  are  treated  as  applicable 
to  the  corresponding  provision  of  the  repealing  Act  in  the 
same  manner  as  references  to  a  repealed  Act  are,  by  the 
Interpretation  Act,  1889,  read  as  applicable  to  any  52  &  53  Vict. 
section  in  which  its  terms  are  reproduced.  This  view  ^'  '  ^' 
was  taken  in  Mitchell  v.  Simpson  (1890),  25  Q.  B.  D. 
183,  and  has  also  been  adopted  by  the  House  of  Lords 
in   Smith  v.   Baker  (1891),   App.    Cas.    325,(i)  where 

(0  See  also  Hodgson  v.  BeU  (1890),  24  Q.  B.  D.  525,  on  s.  65  of  the 
Act,  followiDg  Faster  v.  Usherwood  (1877),  3  Ex.  D.  1,  on  the  prior  County 
Conrtfl  Act  of  1867. 
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Lord  Watson,  at  p.  349,  referred  for  the  construction 
51  &  52  Vict,  of  s.  120  of  the  County  Courts  Act,  1888,  relating  to 
^'  appeals,  to  the   decision  in  Clarkson  v.  Musgrave  (1881), 

9  Q.  B.  D.  386,  upon  the  terms  of  the  repealed  County 
Courts  Act,  1875,  and  held  that  decision  to  be  equally 
applicable  to  the  Act  of  1888. 

The  rule  as  to  statutes  in  pari  vmterid  applies  even 
without  any  statutory  proTision.  In  Waterlow  v.  Dobson 
(1857),  27  L,  J.  Q.  B.  55,  Lord  Campbell  said,  with  regard 
to  a  similar  clause,  "  That  clause  is  frequently  inserted  in 
modem  Acts  of  Parliament,  but  if  the  two  Acts  be  in 
pari  rruUerid,  the  construction  would  be  the  same  withoBt 
it."  But  it  is  now  common  to  insert  clauses  which  make 
certain  Acts  one  for  purposes  of  construction,  e.g.,  tihe 
Land  Act  (Ireland),  1889,  s.  11,  which  runs  thus :  "  All 
other  words  and  expressions  in  this  Act  which  are  not 
thereby  defined  or  explained,  and  are  defined  or  explained 
in  any  of  the  Tramways  (Ireland)  Acts,  have,  unless  there  is 
something  inconsistent  in  the  context,  the  same  meaning 
as  in  the  last-mentioned  Acts;  and  the  said  Acts,  as  varied 
by  this  Act,  and  this  Act  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  read  together  and  construed  as  one 
Act." 

Statutory  rules  are,  so  far  as  valid,  regarded  as  in  pari 

materid  with  statutes.     Thus,  it  was  held  in  Be  Foster 

(1881),  8  Q.  B.  D.  515,  at  p.  522,  per  Brett,  L.J.,  that 

s.  28  of  the  Regulation  of  Railways  Act,  1873,  should  be 

construed  in  the  same  manner  as  Ord.  55  of  the  R.  S.  C. 

1875,  on  the  ground  that  it  was  substantially  identical  in 

terms,  and  was  in  pari  rruUerid  as  giving  jurisdiction  to  a 

judicial  tribunal  with  reference  to  costs. 

If  two  statutes      Another  rule  with  regard  to  the  construction  of  statutes 

mo<«^what-  ^^  i^^  materid  is  that  any  judicial  decision  as  to  the 

ever  is  decided  meaning  of  one  is,  as  Buller,  J.,  said  in  R,  v.  Mason  (1788), 

as  to  one  holds  i  <•  •  \  •# 

good  as  to  the  2  T.  R.  586,  ''  a  sound  rule  of  construction  for  the  other." 

^*  ®^*  In   that  case   the  question  was  whether  an  indictment 

under  30  Oeo.  2,  c.   24,  for  obtaining  money  by  false 

pretences  was  good  if  it  did   not  show  what  the  false 

pretences  were.     It  appeared  that  it  had  been  held  in  B. 
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V.  Munoz  (1739),  2  Str.  1127,  that  an  indictment  for 
procuring  a  promissory  note  by  false  tokens,  under  33 
Hen.  8,  c.  1,  was  bad  because  it  did  not  specify  what  the 
false  tokens  were.  "  30  Geo,  2,  c.  24,"  said  Buller,  J., 
''  only  enlarges  the  description  of  the  offence  in  the  statate 
of  Henry  VIII.  fioth  statutes  are  made  in  pari  materid, 
and  whatever  has  been  determined  in  the  construction  of 
one  of  them,  is  a  sound  rule  of  construction  for  the  other. 
The  judgment  was  arrested  in  the  case  in  Strange  because 
the  indictment  did  not  specify  the  false  tokens  ;  therefore, 
by  the  same  reason,  an  indictment  on  30  Geo.  2,  c.  24, 
which  speaks  of  false  pretences,  must  state  what  the  false 
pretences  are,  otherwise  the  indictment  is  bad." 

ThiJ3  rule  also  holds  good  with  regard  to  a  colonial  Act  This  rule  ap- 
in  pari  inaterid  with  an  English  Act.     In  Catterall  v.  SiS^Acte: 
Sweetman  (1845),  9  Jur.  954,  Dr.  Lushington  said:  "I  ' 
must  construe  the  Act  of  New  South  Wales  ....  as 

an  Act  in  pari  materid And  I  conceive  (though  I  (  ^ 

know  of  no  direct  authority  for  the  position)  that  an  Act  . 
of  a  colonial  Legislature  where  the  English  law  prevails 
must  be  governed  by  the  same  rules  of  construction  as 
prevail  in  England,  and  that  English  authorities  upon  an 
Act  in  pari  inaterid  are  authorities  for  the  interpretation 
of  the  colonial  Act.  I  think  this  is  true  as  a  general 
principle."(A)  ^ 

But  as  regards  private  and  local  Acts  (at  any  rate  in  But  not,  appa- 
Scotland),  this  rule  of  construction  does  not  hold  good.  In  Actsf '  ^ 
StrachanY.  Thomson  (1850),  13  Dunlop  (Sc.)  279,  the 
Court  declined  to  give  to  the  word  "  dung,"  when  used  in 
a  local  Act,  a  construction  similar  to  that  which  is  given 
to  it  in  another  local  Act  which  was  in  pari  materid, 
on  the  ground  that  the  general  rule  above  stated  did  not 
apply  in  construing  private  and  local  Acts. 

Some  difficulty  arises  in  deciding  what  statutes  are  in ; 
pari  maierid.    Roughly  speaking,  all  those  indexed  under 
the  same   head   in  the  General  Index   to  the  Statutes 
may  be  regarded  as  in  pari  materid,  but  the  Index  in 

.{k)  See  post.  Acts  relating  to  colonies,  Part  IL  ch.  vii. 
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qnestioii  has  no  aatikority  except  sach  as  is  derived  from 
the  care  and  method  bestowed  on  its  preparation.  In- 
corporation by  reference  or  directions  that  Acts  are  to 
be  read  as  one  is  primd  fcuAt  evidence  that  Parliament 
r^arded  them  as  in  pari  materidJlJ) 

The  question  has  fireqnentiy  been  raised  as  to  when 
statutes  are  to  be  considered  as  being  in  pari  materid 
and  when  not.  There  are  several  dicta  in  the  books  on 
the  point,  bat  (in  England)  the  question  has  never  been 
very  clearly  answered.  Thus,  in  CrosUy  v.  Arkwright 
(1788),  2  T.  B.  609,  Boiler,  J.,  said  that  all  Acts  relat- 
ing to  such  a  subject  as  stamps  must  be  construed  in 
pari  materid.  In  -R.  v.  Loxdale  (1758),  1  Burr.  447, 
Lord  Mansfield  said  that  the  laws  concerning  Church 
leases,  and  those  concerning  bankrupts,  also  all  the 
statutes  providing  for  the  poor,  are  to  be  considered  as 
one  system.  See  also  Doe  d.  Tennyson  v.  Lord  Yarborough 
(1822),  1  Bing,  24;  Bayly  v.  Murin  (1675),  1  Vent. 
246.  In  Ihuk  v.  Addington  (1791),  4  T.  R.  447,  it 
was  admitted,  without  argument  on  the  point,  that  all 
statutes  regulating  hackney  coaches  and  their  drivers 
were  in  pari  materid.       In  Davis  v.  Edmonson  (1803), 

3  6.  &  P.  382,  it  was  held  that  all  statutes  making  pro- 
visions as  to  the  certificate  to  be  taken  out  by  solicitors 
were  in  pari  materid.    In  Bedpath  v.  Allan  (1872),  L.  R. 

4  P.  C.  518,  it  was  held  that  certain  Canadian  statutes 
rolating  to  pilotage  were  in  pari  materid.  But  in  Bazing 
V.  Skelton  (1792),  5  T.  B.  16,  it  was  held  that  certain 
statutes  which  only  incidentally  affected  toll-gate  keepers 
were  not  to  be  considered  in  pari  materidy  and  in  Moore's 
ccLse  (1704),  2  Ld.  Raym.  1028,  it  was  held  that  a  statute 
which  prohibited  a  warrant  from  being  executed  on  a 
Sunday  was  not  in  pari  materid  with  a  sabsequent 
statute  which  regulated  the  arrest  of  escaped  prisoners. 
Inffowdenv.Bocheid  (1869),  L.  R.  1  H.  L.  (Sc.)  562,  it 
was  observed  by  Lord  Colonsay  that  the  mere  &ct  that 
ancient  statutes  are   contemporaneous    will   not    entitie 

(/}  Vide  infrti,  Cunsolidatioa  and  Rev'sion,  Pait  II.  ch.  iv. 
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them  to  be  used  as  explanatory  of  one  another.     Thel 
question  was  raised  in  America  in  United  Society  v.  JEagle  ' 
BanJc    (1829),   7  Conn.  457,  and  at  p.  470    Hosmer, 
J.,   said :  "  Statutes  are   in  pari  materid  which    relate 
to  the    same    person   or  thing,   or  to    the   same   class 
of  persons  or  things.     The  word  par  must  not  be  con- 
fonnded  with  the  word  similis.     It  is  used  in  opposition 
to  it,  as  in  the  expression  viagis  pares  sunt  quam  similes, 
intimating  not  likeness  merely^  but  idgjottil^.    It  is  a  phrase 
applicable  to  the  public  statutes  or  general  laws  made  j 
at  different  times  and  in  reference  to  the  same  subject.^ 
(See  also  Sedgwick  on  Statutory  Law,  ed.  2,  p.  210.) 

And  if  there  is  a  large  number  of  statates  which  are  Application  of 
in  pari  rruiteridy  considerable  diflSculty  has  been  felt  in '  ^ 
deciding  what  effect  these  rules  with  regard  to  the  con* 
straction  of  statutes  which  are  in  pari  7naterid  will  have. 
Thus,  iQ  a,  V.  Surrey  (1788),  2  T.  R.  504,  the  question 
was  whether  an   appeal  lay  from  the  decision  of  two 
justices  for  an  offence  against  the.  excise  laws.     The  con- 
viction had  been  on  25  Geo.  3,  c.  72,  which  statute  enacted 
in  8.    33    that   all  and  every  the   powers,   authorities, 
directions,  rules,  methods,  penalties,  &c.,  which  by  12 
Car.  2,  c.  24,  "  or  by  any  other  law  now  in  force  relating 
to  the  excise,"  are  provided  for  securing,  &c.,  the  duties 
or  penalties  thereby  granted,  should  be  exercised  as  fully 
and  effectually  as  if  all  and  every  the  said  powers  were 
particularly  repeated,  and  again  enacted  in  this  present 
Act,  and  in  s.   34,  that  all   fines,  &c.,  respecting  the 
inland  duties  imposed  by  this  Act,  shall  be  sued  for  by 
such  ways  as  any  fines  may  be  sued  for  by  any  law  of 
excise.     It  was   argued   that   these    general   clauses   of 
reference  adopted  all  former  laws  of  excise,  and,  there- 
fore,  inasmuch  as  some  of  the  former  laws  gave  the 
power  of   appeal,  they  were  virtually  included  in  this. 
This  argument,  however,  did  not  prevail,  and  Ashhurst,  J., 
in  delivering  judgment,  explained  as  follows  the  effect  of 
this  general  reference  to  all  former  statutes  contained  in 
BS.    33  and  34  of  25  Geo.  3,  c.  72:— "The  fair  con- 
struction  to  be  put  upon  this  Act  seems  to  be  this; 
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that  all  the  gcTieral  powers  and  provisions  given  and 
made  in  Acts  in  pari  materidy  shall  be  virtually  in- 
corporated into  this,  bat  that  snch  provisions  as  are 
always  considered  as  special  provisions  shall  not.(m)  The 
power  of  appealing  £rom  the  judgment  of  justices  seems 
to  be  of  this  kind,  and  does  not,  therefore,  attach  without 
being  expressly  given."  Again,  in  H.  v.  Johnson  (1845), 
'8  Q.  B.  102,  the  2  &  3  Vict.  c.  12,  s.  4,  forbade  any 
prosecution  for  an  offence  committed  under  that  Act, 
unless  it  was  commenced  by  the  Attomey-Oeneral,  and 
s.  6  enacted  that  that  Act  should  be  construed  as  one  Act 
with  39  Geo.  3,  c.  79.  The  question  then  was  whether, 
in  consequence  of  the  enactment  contained  in  s.  6,  a  con- 
viction under  39  Qeo.  3,  c.  79,  was  bad  if  the  prosecu- 
tion had  not  been  instituted  by  the  Attomey-GeneraL 
The  Court  held  that  it  was  not  bad,  and  with  regard  to 
the  enactment  of  s.  6,  Lord  Denman  said  as  follows : — "  I 
do  not  well  know  what  was  intended  by  the  enactment 
that  39  Geo.  3,  c.  79,  should  be  construed  as  one  Act 
with  2  &  3  Vict.  c.   12.     This,  however,  is  an  offence 

against  39   Geo.   3,  c.  79 If  the  2  &  3  Vict. 

c.  1 2,  had  not  created  any  fresh  offence,  there  might  have 
been  some  ground  for  the  argument  now  urged." 

In  Mather  v.  Brown  (1876),  1  C.  P.  D.  596,  the  ques- 
tions arose  how  far  the  provisions  of  the  old  Municipal 
Corporations  Act  (6  &  7  Will.  4,  c.  76)  were  incorporated 
in  the  Municipal  Elections  Act,  1875,  by  virtue  of  s.  13 
of  the  latter  Act,  which  says,  ^'  This  Act,  so  far  as  con- 
sistent with  the  tenor  thereof,  shall  be  contrued  as  one 
with  the  [former]  Act  and  the  Acts  amending  it."  S.  142 
of  the  earlier  Act  contained  provisions  for  amending 
inaccuracies,  and  it  was  vainly  contended  that  this  section 
applied  to  inaccuracies  in  nomination  papers  under  the 
later  Act.  Lord  Coleridge  said,  at  p.  601,  "  These  terms 
[those  of  a  142]  do  not  seem  to  me  to  extend  the  opera- 
tion of  the  amending  section  in  the  earlier  Act  to  a 


(m)  In  JR.  V.  JSxcUe  Commisaioners  (1788),  2  T.  B.  387,  Bailer,  J.,  said, 
'    '*  As  far  as  statutes  are  in  pari  mcUerid,  they  may  be  taken  into  considera- 
tion together  as  to  the  general  provisions  of  the  Act.*' 
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document  which  had  no  existence  then,  and  therefore 
could  not  have  been  in  the  contemplation  of  the  Legis- 
lature." And  Lindley,  L.J.,  added  (p.  602):  "I  have 
examined  the  authorities  to  see  if  they  would  supply  any 
reasoning  by  which  we  might  get  over  this  objection. 
But  I  have  found  nothing  to  support  the  petitioner's 
view.  On  the  contrary,  I  have  found  two  cases  which 
look  the  other  way,  showing  that  a  mere  incorporation  by 
reference  of  a  former  Act  does  not  extend  all  the  pro- 
visions of  the  earlier  to  the  later  Act.  These  are  LaTie  v. 
£€niiett(n)  and  Davison  v.  Farmer  (py 

It  is  important  to  bear  in  mind  that  statutes  which  are  Proyisions  in 
in  pari  materia  cannot  be  treated  preciaely  in  the  same^^L"^, 
way  as  if  they  were  merely  parts  of  one  Act,  and  it  is  ^l^^'^^®'^ 
clearly  not  competent  for  a  Court  to  borrow  from  onenotbebor- 
Act  any  provision(p)  that  may  be  wanting  in  another JSi^d tothaT' 
which  is  in  pari  materid  with  it.     Thus,  in  Casanova  v.  °**^®'  statute. 
jB.  (1866),  L.  R.  1  P.  C.  277,  it  appeared  that  a  foreign 
ship   having  been  seized  in   a  British  harbour  on  sus- 
picion of  being  engaged  in  the  slave   trade,  and   sub- 
sequently set  at  liberty  again,  and  the  suspicion  having 
tamed  out  to  be  groundless,  application  was  made  to  the 
Admiralty  Court  of  Sierra   Leone   to   decree  that  the 
damages  should  be  paid  to  the  foreign  ship  for  its  wrong- 
fnl  seizure,  by  virtue  of  5  Geo.  4,  c.  113,  s.  35,  which 
enacted  that  *'  the  prosecutors  in  such  a  case  should  pay 
such  sums  in   the  nature  of  costs  and  damages  as  the 
Court  might  decree  when  it  appeared  to  such  Court  that 
the  seizure  was  not  justified  by  the  circumstances  of  the 
C€Lser     The  question  therefore  arose  whether  the  seizure 
was  justified  or  not*     Now,  it  was  proved  that  the  sus- 
picion had  arisen  from  the  fact  that  the  ship  had  on 
board  a  very  large  number  of  empty  water-casks.     By 
the  subsequent  statute  of  5  &  6  Will.  4,  c.  60 — apply- 


(»)  (1836)  1  M.  &  W.  70. 

(o)  (1861)  6  Ex.  242. 

(p)  But  it  Beems  to  be  otherwise  with  re^rd  to  a  preamble,  for  in  Bldkt 
T.  AtiergcU  (1824),  2  B.  &  C.  882,  Littledale,  J.,  said,  "  Both  Acts  are  in  pari 
materid  •  •^^  •  therefore  ....  the  preamble  of  the  first  Act  may  be  con- 
sidered as  Tirtuallj  incorporated  in  the  second  Act." 
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ing  to  the   seizure  of  foreign  yessels,    not   in   British 
harbours  (as  this  was),  bat  on  the  high  seas — ^it  is  enacted 
that  the  mere  &ct  of  an  unreasonable  number  of  water- 
casks  being  found  upon  a  ship  shall  of  itself  be  sufficient 
evidence   to    justify    its     seizure ;    the   judge    of    the 
Admiralty  Court  at  Sierra  Leone  therefore  decided  that 
the  seizure  of  this  vessel  was  justified  by  this  fact  alone, 
and  referred  to  this  subsequent  statute  as  enabling  him 
to  come  to  this  conclusion,  and  he  did  not,  as  he  ought 
to  have  done  in  accordance  with  5  G^.  4,  take  into  con- 
sideration any  other  "  circumstances  of  the  case."     The 
Judicial  Committee  reversed  his  judgment.    "  The  learned 
judge/'  said  they,  '^  referred  to  the  subsequent  statute  of 
5  &  6  Will.  4,  c.  1 1 3,  as  enabling  him  to  arrive  at  the 
conclusion  that  the   existence  on  board  this  ship  of  an 
unusual  number  of  water-casks  is  a  circumstance  of  such 
grave  suspicion  as  to  justify  the  seizure.     The  learned 
judge  was  not  at  liberty  to  use  the  rule  of  evidence  in- 
troduced by  the  subsequent  statute  as  applicable  to  the 
case  before  him.     It  was  perfectly  competent  to  him  to 
refer  to  that  statute  as  an  Act  that  recognised  the  fact  of 
having  an  unusual  number  of  water-casks  on  board  as  a 
circumstance  of  suspicion,  but  he  was  not  at  liberty  to 
take  that  circumstance  per  ^,  as  a  judge  applying  the 
Act  of  5  &  6  Will.  4,  c.  60,  might  have  done.     He  was 
bound,  in  accordance  with  the  5  Greo.  4,  c.  113,  to  take 
it  in  conjunction  with  all  the  other  circumstances  of  the 
case." 
^-    Effect  o!  enact-      It  is  not  unfrequently  enacted  that  an  Act ''  shall,  as 
Act^sSlafbe     ^*r  *s  is  consistent  with  the  tenor  thereof^  be  construed 
construed  as     ^g  one  with  "  some  other  Act ;  the  question  therefore  arises 

one  witn  * 

another.  as  to  what  the  effect  of  such  an  enactment  is.     In  the 

latest(9)  ^5*^  ^^  *^^  point,  Mather  v.  Brovm  (1875),  1 
C.  P.  D.  596,  it  appeared  that  by  38  &  39  Vict,  a  41, 
s.  1,  ifc  was  necessary  that  ^'  the  surname  and  other  names 
of  the  persons  nominated"  as  candidates  at  municipal 

{a)  In  Norria  v.  Barnes  (1872),  L.  R.  7  Q.  B.  537  (rfw.  Lnsh,  J.),  and 
in  Blades  v.  Lawetu^  (1874),  L.  R.  9  Q.  B.  374  {dvb.  Blackburn,  J.),  it 
had  been  held  otherwise. 
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electionB  should  be  stated  in  fnll,  otherwise  the  nomina- 
tion would  be  void,  but  that  by  5  &  6  Will.  4,  c.  76,  s. 
142  (which  Act  is,  by  s.  13  of  38  &  39  Vict  c.  40, "  to  be 
construed  as  one  with  "  it),  it  was  enacted  that  ''  no  mis- 
nomer  or  inaccurate  description  of  any  person  shall  hinder 
the  full  operation  of  the  Act;"  consequently,  it  was  argued 
that  this  last  enactment  would  cure  an  inaccurate  descrip- 
tion of  a  person  nominated  under  38  &  39  Vict.  c.  40. 
"  But,"  said  Lord  Coleridge,  "the  38  &  39  Vict.  c.  40, 
does  not  say  that  the  provision  in  s.  142  of  the  former 
Act  shall  be  extended  to  the  later  Act,  but  merely  that  I 
it  shall  be  construed  as  one  with  it,"  and  Lindley,  J.,  | 
added,  '^  A  mere  incorporation  by  reference  to  a  former 
Act  does  not  extend  all  the  provisions  of  the  earlier  to 
the  later  Act."  The  nomination  paper,  therefore^  which 
did  not  contain  ^'  the  surname  and  other  names  of  the 
person  nominated,"  was  rejected  as  void. 

Assistance  in  ascertainim;  the  meaninsr  of  an  enactment  Earlier  sta- 
may  also  be  obtained  by  comparing  its  language  with 
that  used  in  earUer  statutes  relating  to  the  sam^ 
subject.(r)  "  An  earlier  statute,"  said  .  Day,  J.,  in 
Morgan  v.  London  Gen,  Omnibus  Co,  (1883),  12  Q.  B.  D. 
205,  "  may  be  referred  to  for  the  purpose  of  throwing 
light  upon  the  construction  of  a  provision  in  a  sub- 
sequent statute."  '^  It  has  been  a  general  rule,"  said 
Blackburn,  J.,  in  Hadley  v.  Perks  (1866),  L.  R. 
1  Q.  B.  449,  at  p.  457,  "  for  drawing  legal  documents 
from  the  earliest  times,  which  one  is  taught  when  one 
first  becooies  a  pupil  to  a  conveyancer,  never  to  change 
the  form  of  words  unless  you  are  going  to  change  the 
meaning,  and  it  would  be  as  well  if  those  who  are  engaged 
in  the  preparation  of  Acts  of  Parliament  would  bear  in 
mind  that  that  is  the  real  principle  of  construction." 

^^  —       --       —  --     —   —  —  -    — 

(r)  And  this  is  so,  according  to  some  judges,  even  though  the  earlier 
statute  has  been  repealed.  *'In  order,"  said  Brett, L. J.,  in  Titterton  t. 
Cooper  (1882),  9  Q.  B.  D.  487,  "  to  construe  the  Bankruptcy  Act,  1869,  we 
have  a  right  to  look  back  at  the  Bankrupt  Act,  1849,  although  that  Act  has 
been  repealed."  But  Lord  Watson  in  BracUaugh  v.  Clarke  (1883),  8  App. 
Cea.  380,  said  that  it  appeared  to  him  "  to  be  an  extremely  hazardous  pro- 
ceeding to  refer  to  provisions  which  have  been  absolutely  repealed  in  order 
to  asoertain  what  the  Legislature  intended  to  enact  in  their  room  and  stead." 
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But  in  Lawless  v.  Sullivan  (1881),  6  App.  Gas.  383,  the 
Judicial  Committee  said  that,  although  ''  the  employment 
of  different  language  in  the  same  Act  may  in  some  cases 
help  to  show  that  the  Legislature  had  in  view  different 
objects,  a  change  in  language  cannot  be  relied  on  as 
furnishing  a  general  nUe  of  construction^  and  the  weight 
to  be  given  to  such  changes  must  depend  on  a  view  of 
the  entire  enactments  in  which  they  occur."     Acting  on 
this  principle,  in  Alison  v.  Burns  (1889)j  15  App.  Gas.  51, 
they  examined,  not  only  the  sections  of  the  Colonial  Land 
Act,   but  also   the  previous  legislation  of  the  colony  on 
the  subject,  in  order  to  ascertain  the  policy  and  intention  of 
the  Legislature.    If  a  statute,  upon  which  a  particular  con- 
struction has  been  long  put,  is  re-enacted  ipsissimis  verbis, 
"  this  construction,"  as  the  Court  said  in  Mansell  v.  R. 
(1857),  8  E.  &  B.  "ZS,  "  must  be  considered  to  have  the 
sanction  of  the  Legislature."    Likewise,  if  Acts  are  framed 
using  the  forms  of  words  or  clauses  in  prior  Acts  which 
have  received  judicial    construction,   unless    a   contrary 
intention    appears,   the    Courts  will    presume  that   the 
Legislature  has  adopted  the  judicial  interpretation,  or  has  ^ 
used  the  words  in  the  sense  attributed  to  them  by  the 
Courts  (Mc  parte  Campbell  (1870),  5  Ch.  App.  703,  per 
James,  L.J.,  and  per  Lord  Coleridge,  O.J.,  in  Barlow  v. 
Presumption     Tea/ (1884),  15  Q.  B.  D.  403).  And,  conversely,  if  we  find 
lanyuago^em-   *^**  ^^^  particular  language  employed  by  the  Legislature  in 
ployed  in         j^^  earlier  statutes  on  a  particular  subject  has  been  departed 
statute.  from  in  a  subsequent  statute  relating  to  the  same  subject, 

it  is  generally,(5)  a  fair  presumption  that  the  alteration  in 
'  the  language  used  in  the  subsequent  statute  was  inten- 
.  tional.  '*  Where  two  statutes,"  said  Brett,  J.,  in  Dicktnr 
son  V.  Fletcher  (1873),  L.  R.  9  C.  P.  8,  "  dealing  with 
the  same  subject-matter  use  different  language,  it  is  an 
acknowledged  rule  of  construction  that  one  may  be  looked 
at  as  a  guide  to  the  construction  of  the  other."  When 
an  Act,  though  mainly  a  consolidation  Act,  is  not  wholly 
so,  but  introduces  fresh  words,  the  judicial  decisions  upon 

(«)  For  the  exceptions,  tee  post ,  p.  158. 
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the  constrnction  of  the  consolidating  Act  are  no  longer 
an  anthority,  and  cannot  affect  the  interpretation  of  the  new 
Act.  This  doctrine  was  laid  down  with  reference  to  one 
of  the  Criminal  Law  Consolidation  Acts  of  186 1,(^)  by 
Lord  Coleridge  and  Lord  Esher  in  Beed  v.  NiUt  (1890), 
24  Q.  B.  D.  669.  And  in  B,  v.  Jennings  (1838),  2  Lewin  1 
C.  C.  130,  it  being  an  indictable  offence  under  1  Vict, 
c.  85,  s.  4,  to  "  stab,  cut,  or  wound"  any  person,  it  was 
held  that  under  this  statute  a  person  could  not  be 
convicted  unless  the  wound  was  inflicted  by  some  instru- 
ment. But  the  subsequent  Act  of  24  &  25  Vict.  c.  100, 
8.  11,  used  different  language,  and  made  it  indictable 
''  by  any  means  whatsoever  to  wound  or  cause  any 
grievous  bodily  harm  to  any  person,"  and  accordingly  it 
was  held  in  B.  v.  Bidlock  (1868),  1  C.  C.  R.  117,  that 
this  alteration  in  the  language  of  the  statute  was  inten- 
tional, and  was  made  for  the  purpose  of  meeting  the  case 
of  a  wound  inflicted  otherwise  than  by  an  instrument,  as,J 
for  instance,  with  the  hstnd.  26  Vict.  c.  29,  s.  7,  enacts 
that  any  witness  who  answered  a  question  put  to  him  by 
commissioners  appointed  to  inquire  into  corrupt  practices 
at  an  election,  ^'  shall  be  entitled  t^o  receive  a  certificate 
stating  that  such  witness  was  required  by  the  commissioners 
to  answer  questions,  the  answers  to  which  tended  to 
criminate  him  and  that  he  had  answered  such  questions." 
In  B.  V.  Price  (1871),  L.  R.  6  Q.  B.  411,  it  was  con- 
tended that  under  this  section  the  commissioners  had  a 
discretion  as  to  granting  certificates  of  indemnity,  and 
that  they  might  refuse  to  grant  such  certificates  if  the 
questions  had  not  in  their  opinion  been  satisfactorily 
answered.  In  support  of  this  contention  it  was  argued 
that  this  enactment  was  in  substance  the  same  as  that  of 
15  &  16  Vict.  c.  57,  ss.  9,  10,  for  which  statute  the 
later  enactment  of  26  Vict.  c.  29,  a  7,  had  been  sub- 
stituted. It  appeared,  however,  that  the  earlier  statute 
merely  enacted  that ''  where  any  witness  is  examined  by 

(e)  How  far  tbeae  Acts  were  intended  to  consolidate  and  to  amend  re- 
spectiTelj  is  best  ascertained  bj  reference  to  the  editions  of  the  Acts  pnb- 
luhed  by  the  late  Mr.  Greaves,  Q.C.,  the  draftsman  of  the  Acts. 
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oommissioners,  sach  witness  shall  not  be  indemnified  nnlen 

he  receive  from  sach  commissioners  a  certificate " 

There  was,  therefore,  a  material  difference  between  the 

langaage  employed  in  the  two  statutes,  ^^  and  when^"  said 

Gockbnm,  0. J.,  '*  the  Legislature,  in  legislating  in  pari 

materid  and  sabstitating  certain  provisions  for  those  which 

existed  in  an  earlier  statute,  has   entirely  changed  the 

language  of  the  enactment,  it  must  be  taken  to  have  done 

so  with  some  intention  and  motive." 

Language  may      But  although,  as  we  have  said,  this  presumption  is 

without  intond-  generally  to  be  made,  and  "  it  is  certainly  to  be  wished,**  as 

ing  to  alter      the  Judicial  Committee  said  in  Casement  v.  FuUon  (1845), 

meauiug.  ^  ' 

0  Moore  P.  C.  130,  at  p,  141, ''  that,  in  framing  statutes, 
the  same  words  should  always  be  employed  in  the  same 
sense  ;  "  still,  there  are  many  instances  to  be  found  of  tlie 
Legislature  departing  from  language  previously  used  for 
the  purpose  of  conveying  a  certain  meaning  without 
intending  to  depart  from  that  meaning.  ^^  When  the 
Legislature,"  said  Blackburn,  J.,  in  R,  v.  Bvitle  (1870), 

1  C.   C.  B.  252,  ''change  the  words  of  an  enactment, 
no  doubt  it  must  be  taken  primd  fade  that  there  was  an   \ 
intention  to  change  the  meaning."  (tt)     This,  however,  is 
not  necessarily  so,  for  we   find,  as  a  matter  of  fact  that, 
as  Blackburn,  J.,  observed  in  Hadley  v.  PerJcs  (1866),  L.  R. 

1  Q.  B.  457,  "  in  drawing  Acts  of  Parliament,  the  Legi^ 
lature,  as  it  would  seem,  to  improve  the  graces  of  the 
style,  and  to  avoid  using  the  same  words  over  and  over 
again,  constantly  change  "  the  words  without  intending  to 
change  the  meaning.  Thus,  in  Be  Wright  (1876),  3  Ch. 
D.  78,  Mellish,  L.J.,  said,  with  regard  to  the  departure 
in  the  Bankruptcy  Act,  1869,  from  the  language  used  in 
the  Act,  1849:  '*  Every  one  who  is  familiar  with  the 
present  Act  knows  that  the  language  of  the  former  Acts 
has  been  very  much  altered  in  many  cases  where  it  could 
not  have  been  intended  to  make  any  change  in  the  law." 
Similarly,    as    Brett,  M.B.,   said  in  Attomey-General  v. 

(u)  In  46  &  47  Vict.  c.  61,  s.  69  (1,  b)  the  old  enactment  of  16  &  16  Vict, 
c.  67,  B.  8,  is  re-enacted,  thereby  showing  that  the  change  of  words  introduced 
into  26  Vict.  c.  29,  s.  7,  was  not  intended  to  change  the  meaning. 
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Bradlaugh  (1884),  14  Q.  B.  D.  684 :  "It  was cjontended 
that  the  word  '  made '  in  the  expression  in  the  Parlia- 
mentary Oaths  Act,  1866,  'the  oath  shall  be  made/  was 
to  be  construed  as  if  it  were  different  Jfrom  the  word 
'  taken.'  But,"  said  Brett,  M.B. ,  "  it  seems  to  me,  looking 
at  the  preamble,  and  at  the  manner  in  which  the  word 
is  nsed,  that  the  word  '  made '  has  precisely  the  same  effect 
as  if  it  were  *  taken.' " 

It  was  said  by  Lord  Cottenham,  in  Monteith  v.  McOavin  Exception  may 
(1838),  5  CI.  &  F.  479,  that  "  when  Parliament  provides  if  gStute  care- 
for  a  particular  mode  of  proceeding  in  one  particular  ^®^^y  drawn. 
case,  and  makes  no  such  provision  in  another  case,  it 
mnst  not  as  a  general  rule  be  assumed  that  this  arises 
from  mere  negligence  or  inattention  in  the  framers  of 
the  Act."  But,  as  Brett,  M.B.,  said  in  Nottage  v.  Jackson 
(1882),  11  Q.  B.  D.  630,  "persons  who  draw  Acts  of 
Parliament  will  sometimes  use  phrases  that  nobody  else 
uses ;"  consequently  we  do  sometimes  meet  with  expressions 
in  statutes  which  we  are  compelled  to  believe  were  intro- 
duced, not  for  any  specific  purpose,  but  in  consequence  of 
the  slovenliness  of  the  draftsman.  Thus,  in  B.  v.  Buttle 
(1870),  1  C.  C.  R.  250,  the  question  was  whether,  when 
26  Vict.  c.  69,  8.  7,  enacted  that  ''  no  statement  made 
by  any  person  in  answer  to  any  question  put  by  [certain] 
commissioners  shall,  except  in  cases  of  indictments  for 
perjury,  be  admissible  in  evidence  in  any  proceeding,"  the 
expression  ''  indictments  for  perjury  "  applied  to  perjury 
in  general,  or  only  to  perjury  committed  before  the  com- 
missioners. It  appeared  that  a  previous  statute  had  con- 
tained a  similar  provision,  but  that  the  expression  used 
in  that  statute  was  "  indictments  for  perjury  committed 
in  such  answers;"  consequently  it  was  argued  that  the 
Legislature  intended  a  change  of  meaning  by  this  change 
of  words.  It  was  held,  however,  that  to  put  upon  the 
expression  nsed  in  the  later  statute  the  meaning  con- 
tended for,  would  be  subversive  of  one  of  the  most 
im{X>rtant  principles  of  the  common  law,  and  that  it  must 
be  supposed,  therefore,  that  there  was  no  reason  at  all  for 
altering  the  language  used  by  the  earlier  statute,  and 
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that,  as  Kelly,  C.B.,  said,  '^  whoever  framed  the  statate, 
did    it   in  a  slovenly  way,  and   showed  great  wont  of 
care  in  drawing  it."     So  also,  if  it  appears  that  the  older 
statute  contains  words  of  surplusage,  these  words  may 
very  well  be  left  out  in  a  subsequent  Act  without  there 
being  any  intention  on  the  part  of  the  Legislature  to 
alter  the  law.     '^  It  appears  to  me,"  said  Mellish,  L.J., 
in  Be  Wood  (1872),  7  Ch.  App.  306,  "that  the  framers 
of  this  [later]  Act  thought  it  would  be  an  improvement 
to  omit  words  as  to  intent  in  the  cases  where  it  was  not 
necessary  to  prove  such  an  intent,  the  words  being  then 
surplusage  and  misleading ;  and  I  think  they  may  have 
been  very  properly  left  out  without  in  any  way  idtering 
the  law."      Therefore,  as  Jessel,  M.B.,  said  in  Hack  v. 
London  Provident  Building  Society  (1883),  23   Ch,  D. 
108,  ^'it  is  the  duty  of  the  Court,  first  of  all  to  find 
out  what   the   Act   of   Parliament  under  consideration 
means,  and  not  to  embarrass  itself  with  previous  decisions 
on  former  Acts  when  considering  the  construction  of  a 
plain  statute  framed  in  different  words  from  the  former 
Acts."     ''  Any  other  course,"  said  the  same  judge  in  Ex 
parte  Blaiberg  (1883),  23  Ch.  D.  258,  "  would  be  apt  to 
lead  us  astray.     If  the  later  Act  can  clearly  have  only  one 
meaning,  we  ought  to  give  effect  to  it  accordingly.    But  if, 
instead  of  doing  this,  we  compare  it  with  the  former 
Act,  and  say  that  it  differs  from  it  to  such  and  such  an 
extent  ....  and  then  consider  the  decisions  upon  the 
former  Act,  we  might  in  that  way  go  back  to  half'-a- 
dozen  older  Acts,  and  after  considering  the  decisions  on 
them,  we  might  at  last  arrive  at  a  conclusion  exactly  con- 
trary to  the  later  Act." 
If  section  of  ''  Where  a  single  section  of  an  Act,"  said  Lord  Black- 

Stoldnted^  l>^rn  in  Mayor  of  Portmumth  v.  SmUh  (1885),  L.  R.  10 
into  later  Act  ^pp,  Cas,  371,  is  introduced  into  another  [i.«.,  a  subse- 
quent] Act,  it  must  be  read  in  the  sense  which  it  bore  in 
the  original  Act  from  which  it  was  taken,  and  conse- 
quently it  is  perfectly  legitimate  to  refer  to  all  the  rest 
of  that  Act  in  order  to  ascertain  what  the  section  meant, 
though  those  other  sections  are  not  incorporated  into  the 
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new  Act.  I  do  not  mean  that  if  there  was  in  the 
original  Act  a  section  not  incorporated,  which  came  by 
way  of  proviso  or  exception  on  that  which  was  incor- 
porated, that  should  be  referred  to ;  bnt  all  others,  inclading 
the  interpretation  clanse,  if  there  be  one,  may  be  referred 
to." 

Light  may  also  be  thrown  upon  the  meaning  of  an  Actisuhsequifnt 
by  taking   into   consideration    enactments  contained  in/roievant  only 
subsequent  Act8.('M;)     Sometimes  an  Act   is  passed  forimentary^po- 
the  express  purpose  of  explaining  or  clearing  up  doubtasition"  of  prior 
as    to   the  meaning  of  a  previous  Act,  and   is   called; 


"  An  Act  of  explanation."  As  to  such  Acts  Lord 
Coke  has  said,  in  Butler  and  Baher^s  case  (1591), 
3  Bep.  31  a,  that  such  an  Act  '^should  not  be  construed 
by  any  strained  sense  against  the  letter  of  the  previous 
Act,  for  if  any  exposition  should  be  made  against  the 
direct  letter  of  the  exposition  made  by  Parliament  there 
would  be  no  end  of  expounding."  So  also  in  Cro.  Car. 
33,  pi.  6,  the  Court  said :  ^'  A  statute  of  explanation  shall 
be  construed  only  according  to  the  words,  and  not  with 
an  equity  or  intendment,  for  there  cannot  be  an  explana- 
tion upon  an  explanation."  But  Acts  of  Parliament, 
without  having  been  passed  for  the  express  purpose  of 
explaining  previous  Acts,  are  sometimes  spoken  of  as  being 
^'  legislative  declarations  "  or  "  parliamentary  expositions  ^' 
of  the  meaning  of  some  earlier  Act.  Thus,  in  Battersbij 
Y.  Kirk  (1836),  2  Bing.  N.  C.  584,  at  p.  609,  the  Court 
said:  ^^  We  cannot  but  consider  these  legislative  enactments 
as  forming  a  glossary  for  the  proper  interpretation  of  the 
expressions  in  the  Bristol  Dock  Act,  which  are  considered 
to  be  left  in  doubt."  In  Sandiman  v.  Breach  (1827), 
7  B.  &  C.  99,  the  Court  said  :  ^'  The  subsequent  statutes, 
which  contain  regulations  as  to  hackney  coaches,  are  too 
ambiguous  to  be  taken  as  legislative  expositions  of  the 
former  Acts."    So  again,  in  Swift  v.  Jewsbury  (1 8  74),  L,  R. 


(w)  In  Morgan  y,  London  General  Omnibus  Co,  (188S),  12  Q.  B.  D.  207, 
Day,  J.,  expresslj  withdrew  an  expression  of  opinion  to  which  he  had  pre- 
HoobIt  giren  utterance  at  p.  205,  as  to  not  *<  construing  the  langouge  of 
■n  ettiiier  hj  that  of  a  subsequent  one." 

L 


f 

I 
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9  Q.  B.  312,  Lord  Coleridge  said :  '*  Whether  one  looks  to 

the  antecedent  reason  of  the  thing,  or  whether  one  looks 

f  to  what  may  be  called  parliamentary  exposition  of  the 

statute,  upon  both  grounds  it  seems  to  me  that  the  true 
construction  is  the  one  which  has  been  contended  for  by 
the  defendant."  But,  as  we  have  already  pointed  out,(^) 
it  is  the  courts  of  law,  and  not  the  Legislature,  who  are 
the  authorized  expositors  of  the  statute  law  of  the  land, 
so  that  anything  in  the  nature  of  a  ''  parliamentary  ex- 
position "  of  an  Act  of  Parliament  is  only  an  argument 
that  may  be  prayed  in  aid  of  attaching  some  certain 
meaning  to  a  statute,  and  cannot  be  treated  as  per  se 
conclusive. 

But  except  as  a  parliamentary  exposition,  subse- 
quent Acts  are  not  available  on  the  construction  of  prior 
Acts. 

It  has  been  lately  laid  down  by  A.  L.  Smith,  J.^(y)  in 
Ward  V.  Folkestone  Waterworks  (1890),  62  L.  T.  N.  S. 
325,  that  a  statute  cannot  be  construed  by  the  light  of 
subsequent  statutes.  In  the  case  an  attempt  was  made 
to  construe  the  Waterworks  Clauses  Act,  1847,  by  refer-  \ 
ence  to  the  Folkestone  Water  Act,  1888. 

Though  a  private  or  local  Act  may  repeal  to  some  ex- 
tent a  public  general  Act,  the  parliamentary  history  of 
local  bills  forbids  the  inference  that  the  latter  were 
intended  to  explain  or  construe  the  former. 

On  the  other  hand,  prior  Acts  may  in  some  cases  be 
construed  by  the  light  of  subsequent  Acts,  if  the  latter  by 
their  terms  indicate  that  they  were  meant  as  a  parlia- 
mentary exposition  of  the  meaning  of  the  former. 
"f ,  Expositions  of       3.  Light  may  also  be  thrown  upon  the  meaning  of  an 

obscure  enactment  by  the  exposition  of  a  statute  by  a 
text-writer, (2:)  for  "although,"  as    Jessel,  M.B.,  said  in 

{x)  Ante,  p.  9. 

(w)  His  opinion  is  supported  by  that  of  Lord  Halsbury  in  Knowles  v.  L, 
i&  Y.  Bail,  Co.  (1889),  14  App.  Cas.  248,  at  p.  253. 

(2)  The  authority  of  text- writers  is  of  course  very  different.  *'  Bacon's 
readings,"  said  Erie,  C.J.,  in  Heelis  v.  Blain  {IS64.),  18  C.  B.  N.  S.  108,  "  is 
entitled  to  very  great  resp|ect.  So  Chief  Baron  Corny ns,  whose  great  work 
stands  high  in  the  estimation  of  every  one  in  the  profession." 
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HeiifAj  V.  Wrey  (1882),  21  Oh.  D.  348,  *'  the  text-books  ' 
do  not  make  law,  they  show  more  or  less  whether  a  prin- 
ciple has  been  generally  accepted."  Such  expositions  are  ' 
often  prayed  in  aid.  ''  I  shoald  have  no  difficulty,"  said 
Jessel,  M.R.,  in  Re  Warner  (1881).  17  Ch.  D.  713,  "  with- 
out  the  assistance  of  the  text-writers ;  but  it  is  very 
satisfactory  to  find  they  have  considered  it  independently 
in  the  same  way."  Thus,  in  Strother  v.  Hutchinson 
<1837),  4  Bing.  N.  C.  89,  it  was  doubted  whether,  by 
13  Edw.  1,  c.  31,  a  bill  of  exceptions  could  be  tendered 
to  the  judge  of  a  sheriflPs  court.  "  If  we  look  only  at 
the  express  words  of  the  statute,"  said  Tindal,  O.J.,  "  the 
question  could  not  be  argued,  for  the  statute  refers  only 
to  proceedings  before  the  superior  courts.  We  must 
look,  however,  not  only  to  the  statute,  but  to  the  com- 
mentary of  Lord  Coke,  which  has  been  uncontradicted  to 
the  present  day.  ....  When  we  see  the  authority  of  so 
great  a  writer  not  only  uncontradicted  but  adopted  in  all 
the  digests  and  text-books,  we  can  scarcely  err  if  we  adhere 
to  his  opinion."  So  in  Newca^le  v.  Att.-Oen.  (1845),  12 
CI.  &  F.  402,  it  was  a  question  what  was  the  meaning  of 
the  words  **  all  and  every  person  and  persons  "  as  used  in 
39  Eliz.  c.  3.  It  appeared  that  Lord  Coke,  in  2  Inst. 
722,  had  explained  these  words  as  extending  ''to  such 
bodies  politic  as  may  aliene,"  but  that  there  had  never 
been  any  judicial  decision  on  the  point.  It  was  sought 
by  the  appellants  to  overrule  Lord  Coke's  opinion  as  being 
*'  an  opinion  written  in  a  closet,  ofihand,  without  any 
discussion,  and  not  confirmed  by  any  decision  in  Court.'* 
Bat  the  House  of  Lords  unanimously  adopted  Lord  Coke's 
exposition  of  the  statute.  Or,  if  the  meaning  of  somel  . 
particular  word  in  a  statute  is  doubtful,  ^^  the  expressions  j 
of  text-writers,  as  evidencing  the  constant  practice  of  the  . 
profession  "  (as  Lord  Cairns  said  in  Alexander  v.  Kirk- 
jxUrick  (1874),  L.  R.  2  H.  L.  Sc.  400,  with  regard  to 
the  construction  of  deeds)  may  very  properly  be  taken 
into  consideration,  especially  if  there  is  no  interpretation 
clause  in  the  statute.  Thus,  in  R,  v.  Ritson  (1869), 
1  C.  C.  R.  201,  the  question  to  be  decided  was  the  meaning 
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of  the  word  "forge"  in  24  &  25  Vict.  c.  98,  b.  20, 
^~  **  There  is,"  said  Kelly,  C.B.,  •'  no  definition  of  the  word 
'  forgery '  in  the  statute  on  which  this  indictment  is 
framed,  but  the  offence  has  been  defined  by  very  learned 
authors,  and  we  find  that  there  is  among  them  no  conflict 
of  authority."  The  Court  then  adopted  the  definition  as 
laid  down  in  the  text-books  on  the  subject. 
HJ   Diagp.  4,  Thirdly,  light  may  be  thrown  upon  the  meaning  of  an 

obscure  enactment  by  taking  into  consideration  the  par- 
ticular construction  which  for  a  long  period  of  time  (a)  has, 
as  a  matter  of  fact,  been  put  upon  it.      '*  Optima  lc(pim 
interpres  consicetudo"  said  Lord  Coke,  (6)  in  2  Rep.  81,  and 
this  principle  still  holds  good.      '^  We  did  not  think,"  said 
the    Court  in  Cox  v.  Leigh  (1874),  L.  R.  9  Q.  B.  340, 
''  that  the  words  of  the  statute  are  sufficiently  wide  to 
justify  us  in  putting  a  construction  upon    the   statute 
different    from    that    which    has    been    entertained    for 
160   years."      Thus,    in    B.   v.   Cutbush   (1867),   L.  R. 
2  Q.  B.  379,  the  question  arose  whether  justices  have 
power,  under  11  &  12  Vict.  c.  43,  s.  25,  to  sentence  to 
imprisonment  which  is  to  commence  at  the  expiration  of 
an  existing  term  of  imprisonment.     The  enactment  being 
similar  to  that  of  7  &  8  Geo.  4,  c.  28,  s.  10,  the  Court, 
before   arriving  at  a  decision,  "  thought  it  important  to 
ascertain  what  had  been  the  practice  of  the  judges  under 
the  last-mentioned  Act."      Upon  ascertaining  what  had 
been  the  practice,  they  treated  it  as  affording   "  a  con- 
temporaneous exposition  of  the  effect  of  7  &  8  Geo.  4 
c.  28,  s.   10,"  and  accordingly  held  that  the  statute  of 
11  &  12  Vict,  c,  43,  must   be  construed  in  the  same 


(a)  That  is  to  say,  **one  or  two  centuries,"  as  Lord  Watson  said  in  Clyde 
Navigation  Trustees  v.  Laird  (1883),  8  App.  Cas.  658,  673  ;  but,  he  added, 
*'  Contemporanea  expositio  is  of  no  value  in  construing  a  statute  passed  in  the 
year  1868.'* 

(6)  In  2  Inst.  136,  lie  says :  "  Contemporanea  escpositio  est/ortissima  in 
lege;"  and  (1  Inst.  186  a)  that  eommunis  opinio  is  *'  of  good  authority  in 
law  :  a  communi  observantia  no7i  est  recedendum"  See  also  note  (69),  by 
Hargrave,  where  it  is  said  that  this  is  the  origin  of  the  maxino,  Communu 
error  facitjtts.  A  maxim  which  Lord  Kenyon  said  in  H,  v.  Essex  (1792), 
4T.  B.  594,  he  *' would  never  resort  to."  As  to  deeds,  see  Elphinstone, 
pp.  53,  70,  note  (a). 
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way.     The  settled  practice  of  conveyancers  appears  to  be  / 
accepted  as  contemporana  expositio.(c)  / 

And  this  rule  of  construction  will  hold  good   even  if  Oonstniction 
the  Court  be  of  opinion  that  the  particular  construction  q°ui?JJ^d  in 
which  has  been  so  long  acquiesced  in  is  not  the  right  one  ;  ^J.^ted°from^* 
for,  as  Jessel,  M.R.,  said  in  Bx  parte  WUley  (1883),  23  even  though 
Ch.  D.    127,  "where   a  series  of  decisions  have  put  a  tion  appears  to 
[particular]  construction  on  an  Act  of  Parliament,  and  ^  i°correct. 
have  thus   made  a  law  which  men  follow  in  their  daily 
dealings,  it  has  been  held,  even  by  the  House  of  Lords, 
that  it  is  better  to  adhere  to  the  course  of  the  decisions 
than  to  reverse  them,  because  of  the   mischief   which/ 
would  result  from  such  a  proceeding,"(d)  ' 

"  I  think,"  said  Lord  Cairns  in  Commissioners  of  Inland 
Revemw  v.  Harrison  (1874),  L.  R.  7  H.  L.  9,  "  that  with 
regard  to  statutes  of  that  kind  above  all  others  it  is  desirable 
not  so  much  that  the  principle  of  the  decision  should  be 
capable  at  all  times  of  justification,  as  that  the  law  should 
foe  settled,  and  should,  when  once  settled,  be  maintained 
without  any  dauger  of  vacillation  or  uncertainty."  Thus, 
in  Migneault  v.  Malo  (1872),  L.  R.  4  P.  C.  136,  the  ques- 
tion arose  as  to  what  was  the  effect  of  a  Canadian  statute, 
passed    in   1801,  which  enacted   that,  '*  whereas  doubts 

(c)  Ford  ▼.  HiU  (1879),  10  Ch.  D.  370,  per  James,  L.J. ;  and  see  Elphin- 
•tone  on  Deeds,  p.  63  y. 

(//)  This  rule  of  construction  is  also  acted  upon  in  America.  In  McKeen 
T.  Ddancy  (1809),  6  Cranch  (U.  S.j  22,  Marshall,  C.J.,  said  at  p.  32  r 
*'  Were  this  Act  of  1715  now  for  the  first  time  to  he  construed,  the  opinion 
of  thiB  Court  would  certainly  be  that  this  deed  was  not  regularly  proved. 
«...  But  in  construing  the  statutes  of  a  State  on  which  land  titles  depend, 
infinite  mischief  would  ensue  should  this  Court  observe  a  different  rule  from 
that  which  has  been  long  established  in  the  State."  Similarly,  we  find  that 
where  there  has  existed  for  a  long  series  of  years  a  practice  in  a  particular 
court  as  to  the  inadmissibility  of  evidence  of  a  certain  character,  the  ultimate 
Coart  of  Appeal  will  not  alter  such  practice,  although  it  appears  that  the 
nractioe  was  erroneous  in  its  origin.  Janvrin  v.  De  la  Mare  (1861),^  14 
Moore  P.  C.  334.  Similarly,  with  regard  to  the  construction  of  ancient 
docnments,  Lord  Chelmsford  said  in  Lord  Advocate  v.  Sinclair  (1867),  L.  R. 
1  H.  Lu  Sc.  178:  *' The  rule  is  that  ancient  documents  of  every  description 
may,  in  the  event  of  their  containing  ambiguous  language,  be  interpreted  by 
what  ifl  called  contemporaneous  and  conterminous  usage  under  them."  And 
in  ^icol  V.  Paul  (1867),  L.  R.  1  H.  L.  Sc.  131,  Lord  Westbury  said : 
'*  A  very  liberal  interpretation  should  be  given  to  the  language  of  these 
decrees,  so  as  to  support  long  usage,  and  the  conclusions  which  may  fairly 
be  derived  from  the  acquiescence  of  persons  who  had  an  interest  in  dis- 
tarbing  them  if  not  well  founded." 
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have  arisen  touching  the  method  now  followed  of  proving^ 
wills  before  a  jadge  of  the  courts  of  civil  jurisdiction  in 
the  province;  be  it  therefore  enacted,  that  such  proof 
shall  have  the  same  force  and  effect  as  if  made  and  taken 
before  a  Court  of  Probate."  **  At  first  sight,"  said  the 
Judicial  Committee,  ^'  it  certainly  appeared  to  their  lord- 
ships that  this  language  availed  to  introduce  the  law  of 
England  with  respect  to  the  conclusiveness  of  a  pro- 
bate duly  granted  into  the  law  of  Canada This, 

moreover,  appears  to  their  lordships  to  be  the  true  con- 
struction of  the  words  '  such  proof  shall  have  the  same 
force  and  effect  as  if  made  and  taken  before  a  Court  of 
Probate.'  Their  lordships,  however,  think  that  they  can- 
not consider  this  matter  now  as  res  integra.  They  cannot 
disregard  the  practice  of  the  Canadian  courts  with  respect 
to  it  for  the  last  seventy  years.  They  have  therefore  made 
as  careful  an  investigation  into  the  practice  as  circum- 
stances permit."  ....  (and  at  p.  139),  "Upon  the 
whole,  it  appears  to  their  lordships  that,  by  the  unin- 
terrupted practice  and  usage  of  the  Canadian  Courts 
fidnce  1801,  the  law  has  received  an  interpretation 
which  does  not  affix  to  the  grant  of  probate  that  binding^ 
and  conclusive  character  which  it  has  in  England  .... 
their  lordships  therefore  think  that  they  ought  not  to 
advise  Her  Majesty  that  a  different  construction  ought 
Tiow  to  be  put  upon  the  law."  Similarly,  in  Evantnrcl  v. 
Hvanturel  (1869),  L.  R  2  P.  C.  462,  which  turned  upon 
the  construction  of  article  289  of  the  Coutnme  de  Paris^ 
as  declared  by  the  Parliament  of  Paris  in  1580,  the  Court 
said  as  follows  :  "  It  appears  therefore  to  their  lordships 
that  even  if  the  French  authorities  were  admitted  to  be 
in  favour  of  the  stricter  construction  of  the  article  in  ques- 
tion, the  latter  interpretation  has,  both  by  decision  and 
long  usage,  acquired  the  force  of  law  in  Lower  Canada." 

Lord  Esher,  M.R.,  in  Pliilli2>s y.Iiees  (1889),  24  Q.  B.  D. 
21,  said,  as  to  a  decision  on  the  construction  of  a  con- 
tract :  ''  If  this  were  a  contract  in  daily  use,  and  if  the 
decision  which  we  are  overruling  had  been  acted  upon 
throughout  the   country  for  a  long  time,  it    might  be 
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that  we  should  feel  bound  to  follow  it,  on  the  ground  of 
the  number  of  persons  who  had  acted  upon  it,  even  though 
we  did  not  agree  with  it/' 

Lord  Fitzgerald,  in  Harding  v.  Howell  (1889),  14 
App.  Cas.  at  p.  315,  put  the  same  rule  as  follows: — 
"  lieir  lordships  do  not  intend  in  the  least  to  question 
the  principle  which  governs  the  construction  and  effect 
of  that  statute  as  now  long  established  by  decided  cases. 
It  has  been  said,  over  and  again,  that  *  so  many  titles 
stand  on  it  that  it  must  not  be  shaken,'  and  in  that 
their  lordships  concur."  And  in  Lane,  and  Torks.  By,  Co, 
V.  Bury  Corporation  (1889),  14  App.  Cas.  417,  a  case 
upon  s.  46  of  the  Railways  Clauses  Consolidation  Act, 
1845  (8  4  9  Vict.  c.  20),  Lord  Herschell  said:  "A 
construction  was  put  upon  the  clause  with  which  we 
are  now  dealing  as  long  ago  as  1858,  and  by  very 
learned  judges  of  the  Court  of  Queen's  Bench.(e)  The 
view  so  taken  was  shortly  afterwards  approved  and  fol- 
lowed by  the  Court  of  Exchequer.  (/)  And  there  are,  as 
it  seems  to  me,  special  reasons  why  a  judgment  so  given 
should  not  be  disturbed,  unless  it  be  clearly  shown  to 
have  proceeded  upon  an  erroneous  view  of  the  law,  inas- 
much as  the  clause  which  there  received  construction 
was  contained  in  an  enactment  which  did  not  of  itself 
produce  any  legal  results  ;  it  only  had  effect  if  incorpo- 
rated by  a  subsequent  Act  of  the  Legislature  in  statutes 
giving  powers  to  railway  companies.  And  one  cannot 
but  see  that  the  construction  put  upon  an  enactment 
of  that  description  may  well  have  affected  the  action  of 
the  Legislature  in  subsequent  cases  when  they  had  to 
consider  what  obligations  they  should  or  should  not  im- 
pose upon  the  railway  companies  to  whom  they  were 
giving  powers.  At  the  same  time,  if  it  could  be  estab- 
lished that  the  decision  was  manifestly  erroneous,  your 
lordships  would   be   bound  to  give   effect   to  that  view, 


(e)  North  JStagTordahire  By.  Co.  v.  Dale  (1867),  8  E.  &  B.  836. 

CjO  Newcastle  Turnpike  Trvsteea  v.  North  tStqffbrdahire  BaiU  Co,  (1860), 

H.  &  N.  160. 
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and  to  hold  that  the  statute  must  be  oonstmed  acoording 
to  its  natural  meaning,  notwithstanding  the  interpreta- 
tion which  had  so  long  ago  been  put  upon  it  by  eminent 
judges." 
\       Usage  is  not  admitted  as  interpreting  a  statute  or 
\  rule,  unless  established  uniformly  and  for  a  long  period. 
"^  Eight  years  was  held  by  Lord  Blackburn  (in  Danfori  v. 
M'AnuLty  (1882),  8  App.  Cas.  463)  insufficient  to  estab- 
lish a  particular  construction  of  B.  S.  C.  1875,  Ord.  19, 
r.  15,  as  to  pleading  possession  in  an  action  for  eject- 
'  ment. 

idmitationfl  on      Fry, L.J.,  in  lieidy.  Reid  (1886),  31  Ch.  D.  410,  said: 
the  rule,        |  «  ^ffQ  j^j.^  ^j^  i^j^j^^j  ^  series  of  decisions  on  this  sectioii 

!  has  gone  far  to  establish  the  rights  under  it ;  but,  looking 
at  the  conflict  which  has  taken  place  in  the  courts  of  first 
instance,  it  appears  to  me  impossible  to  say  that  there  is 
any  course  of  decisions  which  can  in  any  way  bind,  or 
ought  seriously  to  influence,  the  Court,  although  we  shall 
always  look  with  the  greatest  possible  respect  on  the 
reasons  for  which  the  judges  of  first  instance  have  come 
to  their  decisions." 

In  Clyde  Navigation  Tmstees  v.  Laird  (1883),  8  App. 
21  ft  22  Vict.  Cas.  658,  it  was  in  dispute  whether  the  Clyde  Navi- 
^^  gation  Consolidation   Act,  1858   (repealing  eight    prior 

Acts),  imposed  navigation  dues  on  timber  floated  up 
the  Clyde  in  logs  chained  together.  From  1858tol882 
dues  had  been  levied  on  this  class  of  timber  without  re- 
sistance from  the  merchants  who  owned  it.  And  some 
judges  in  the  Court  of  Session  suggested  that  this  non- 
resistance  might  be  considered  in  construing  the  statute. 
On  this  Lord  Blackburn,  at  p.  670,  said :  ^'  I  think  that 
[submission]  raises  a  strong  primd/acie  ground  for  think- 
ing that  there  must  exist  some  legal  ground  on  which 
they  [the  merchants]  could  not  resist.  And  I  think  a 
Court  should  be  cautious,  and  not  decide  unnecessarily 
that  there  is  no  such  ground.  If  the  Lord  President  [Inglis] 
means  no  more  than  this  when  he  calls  it  '  contemporanea 
expositio  of  the  statutes  which  is  almost  irresistible,'  I 
[   agree  with  him.      I  do  not  think  that  he  means  that  en- 
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joyment  at  least  for  any  period  short  of  that  which  gives 
rise  to  jprescription,  if  founded  on  a  mistaken  construction 
of  a  statute,  binds  the  Court  so  as  to  prevent  it  from 
giving  the  true  construction.  If  he  did,  I  should  not 
agree  with  him,  for  I  know  of  no  authority,  and  am  not 
«ware  of  any  principle,  for  so  saying."  And  Lord  Wat- 
son added,  at  p.  673  :  '^  Such  usage  as  has  in  this  case 
been  termed  coTUemporanea  expositio  is  of  no  value  in 
<x>n8truing  a  British  statute  of  the  ^yeur  1858.  When 
there  are  ambiguous  expressions  in  an  Act  passed  one  or 
two  centuries  ago,  it  may  be  legitimate  to  refer  to  the 
-construction  put  upon  these  expressions  throughout  a  long 
course  of  years,  by  the  unanimous  consent  of  all  persons 
interested,  as  evidencing  what  must  presumably  have  been 
the  intention  of  the  Legislature  at  that  remote  period. 
But  I  feel  bound  to  construe  a  recent  statute  according  to 
its  own  terms,  when  these  are  brought  into  controversy, 
4knd  not  according  to  the  views  which  interested  parties 
may  have  hitherto  taken." 

And  it  is  importaut  to  bear  in  mind,  as  Grose,  J.,  Usage  wm  not 
pointed  out  in  B.  v.  ffogg  (1787),  1  T.  R.  728,  that  S^^^^eti?^^^^^ 
although,  "  where  the  words  of  an  Act  are  doubtful,  usacre  «^^^^  *'. 

,  °    meamng  is 

may  be  called  in  to  explain  them,"  still  that  '' usage  plain. 
ought  not  to  be  attended  to  in  construing  an  Act  of 
Parliament  which  cannot  admit  of  different  interpreta- 
tions." **  Where,"  said  Lord  Brougham,  in  Magistrates 
vfDuribar  v.  Ihcchess  of  Badncrgh  (1835),  3  CI.  &  P.  354, 
'"  a  statute  speaking  on  some  points  is  silent  as  to  others, 
nsage  may  well  supply  the  defect ;  for,  where  the  statute 
uses  language  of  doubtful  import,  the  acting  under  it  for 
a  long  course  of  years  may  well  give  an  interpretation  to 
that  obscure  meaning  and  reduce  that  uncertainty  to  a 
fixed  rule  ....  but  it  is  quite  plain  that  against  a 
plain  statutory  law  no  usage  is  of  any  avail ; "  and  in 
Northam  Bridge  Co.  v.  B.  (1886),  55  L.  T.  759,  Chitty, 
J.,  held  that  neither  usage  nor  long-continued  practice 
(for  eighty  years)  could  render  the  Crown  liable  to  pay 
bridge  tolls  from  which  it  was  exempted  by  the  plain  7  wm.  4  a 
terms  of  the  Post  OflSce  Management  Act.  ^  ^*^*-  ®-  ^^- 


quiesced  io. 
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Nor  vriu  uMige  Again,  usage  cannot  be  operative  as  an  interpreter  of 
parUcuiar  co^n.  ^  statute  unless  it  appears  that  the  statute  in  question 
struction  has    has    been    universally    construed    in    a    particular  way. 

been  umver-  ,  ■'  r  ^ 

sally  ac-  If,  said  Lord   Gottenham  in  Lord    WaterforcTs   Peerage 

claimig)  (1832),  6  CL  &  F.  at  p.  172,  *' there  has 
been  a  course  of  decisions,  and  the  decision  first  made 
has  been  adhered  to  and  confirmed  by  other  decisions, 
that  is  what  is  called  a  current  of  authorities  too  strong 

to  be  resisted I  am  not  aware  of  any  case  in 

which  a  single  decision,  even  of  a  court  of  competent 
jurisdiction,  having  before  it  properly  and  judicially  the 
matter  on  which  it  was  pronouncing  a  judicial  decision, 
has  been  held  to  operate  so  upon  the  plain  meaning 
(^of  a  statute."  Thus,  in  Bank  of  Ireland  v.  JSvans's 
Charity  (1855),  5  H.  L.  C.  405,  it  appeared  that  it  has 
been  the  usual,  but  not  the  universal,  practice  to 
make  up  the  record,  when  a  bill  of  exceptions  had 
been  tendered,  in  a  particular  way  in  accordance  with 
what  was  supposed  to  be  the  meaning  of  28  Geo.  3,  c.  31. 
But  the  House  of  Lords,  acting  on  the  opinion  of  the 
judges,  held  that  this  statute  had  been  wrongly  nnder- 
stood.  "  The  answer  to  the  question  put  to  us,"  said  the 
judges,  "  depends  wholly  on  the  construction  of  the  Lrish 
Act  of  28  Geo.  3,  c.  31.  We  understand  that  in  acting 
upon  the  statute  in  Ireland  a  practice  has  been  prevalent^ 
though  not  universal,  which  is  at  variance  with  our 
opinion  as  to  its  proper  construction.  We  conceive  that 
the  meaning  of  the  Act  is  so  clear  that  we  ought  not  to 
give  any  weight  to  the  practice."  Similarly,  in  JR.  v. 
Mogg  (1787),  1  T.  R.  728,  it  was  argued  that  a  certain 
class  of  property  in  Bochester  was  not  liable  to  be  rated 
under  43  Eliz.  c.  2,  s.  1,  because  it  was  not  the  custom 
of  the  town  to  rate  that  class  of  property.  But  this 
argument  did  not  prevail  "We  are,"  said  Grose,  J., 
"  interpreting   an    universal   law,   which  cannot  receive 


(g)  It  was  argued  in  this  case  that  an  opinion  given  by  Lord  Coke  and  the 
two  other  Chief  Judges  of  England,  at  the  request  of  the  Privy  Council,  upon 
the  effect  of  the  Irish  statute,  28  Hen.  8,  c.  3,  ought  to  be  conclusive,  even 
though  erroneous. 
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different  constractions  in  different  towns.  It  is  the 
general  law  that  this  kind  of  property  should  be  rated, 
and  we  cannot  explain  the  law  differently  by  the  usage 
of  this  or  that  particular  place."  He  added  that  while 
an  agreement  among  the  inhabitants  might  bind  them,  it 
was  no  guide  to  the  construction  of  the  statute.  (A) 

5.  Where  the  language  of  an  Act  is  ambiguous  and  statutory 
difficult  to  construe,  the  Court  may,  for  assistance  in  its  ^  ®* 
construction,  refer  to  rules  made  under  the  provisions  of 
the  Act. 

For  not  only  is  every  part  of  the  statute  itself  to  be 
taken  into  consideration  in  order  to  ascertain  the  mean* 
ing  of  any  obscure  expression,  but  *'  recourse  may  [also] 
be  had  to  rules  which  have  been  made  under  the 
authority  of  the  Act,  if  the  construction  of  the  Act  is 
ambiguous  and  doubtful  on  any  point,  and  if  we  find  that 
in  the  rules  any  particular  construction  has  been  put  on 
the  Act,  it  is  our  duty  to  adopt  and  follow  that  construe^ 
tion  "  :  -per  James  and  Mellish,  L. JJ.,  in  £x  parte  Weir 
(1871),  6  Ch.  App.  879. 

These  rules  form  a  sort  of  corUempoi'anea  eospositio. 
But  it  is  not  clear  whether  they  are  to  be  deemed — 

(a)  The  practice  of  conveyancers ; 

(b)  Parliamentary  exposition ;  or 

(c)  Administrative  exposition. 

Bules  made  for  the  Courts  may  be  regarded  as  judicial 
expositions  of  the  Act.(t) 

But  too  much  stress  cannot  be  rested  upon  rules, 
inasmuch  as  they  may  be  questioned  as  being  in  excess 
of  the  powers  of  the  subordinate  body  to  which  Parlia- 
ment has  delegated  authority  to  make  them. (A;) 

*     ■■     -^— ^^^»^— ■        Mill  ■      »■    I  ■  ■  ■  ■  !■    M  ^— i^^^^^^M  ■  ■  ■■■  ■  I       ■  I      ■  ,^^^^^^^^^^^^^^^^mm^m 

[A)   Ficfe  a»<e,  p.  90. 

to  Per  -Lord  O'Hagan  in  Danford  ▼.  M'Anvltij  (1882),  8  App.  Caa.  at 
p.  460. 

{k)  Terms  used  in  statutoiy  rules  made  after  1889  are  construed  in  the 
same  way  ad  the  terms  used  in  the  statute  authorizing  the  making  of  the 
rules,  unless  a  contrary  intention  appears :  Interpretation  Act,  1889  (52 
&  63  Vict.  c.  63),  s.  31. 
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interpretetion  1.  The  best  dictionary  (a)  is  but  a  guide  to  the    true 
y  context.      meaning  of  a  word  in  a  particular  context,  and  can  never 

(a)  The  position  of  a  writer  on  the  construction  of  statutes  is  at  best  that 
of  the  author  of  a  judicial  lexicon.    He  can  at  most  be  a  compiler  and 
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be  an  absolute  authority  on  so  varied  and  fluctuating  a 
subject  as  language.  It  facilitates  the  comparison  of 
the  different  meanings  of  a  word,  and  aids  the  memory  of 
the  person  in  search  of  the  particular  meaning,  but  can 
rarely  anticipate  the  exact  coloar  which  will  be  given  to 
any  word  or  phrase  by  the  context  in  which  it  is  set. 

The  true  mode  of  ascertainment  is  that  said  to  have  ( 
been    used    by  Sir  Thomas   More(&) — ^viz.,   that  words 
cannot  be  construed  effectively  without  reference  to  their/ 
context. 

Their  meaning  is  to  be  ascertained  by  reference  to  the  ' 
whole  of  the  Act,  including,  if  necessary,  the  preamble. 
{Colquhcnm  v.  Brooks  (1889),  14  App.  Cas.  493).  But 
now  that  Acts  are  divided  into  separate  sections,  each 
having  effect  as  a  substantive  enactment  without  intro- 
ductory words,(c)  the  section  in  which  the  obscure  words  | 
occur  is  first  to  be  considered. (6?)  It  is  only  in  a  second  or 
last  resort  that  the  rest  of  the  statute  or  the  preamble  or 
the  scheme  or  governing  intention  is  to  be  regarded. 

It  is  a  well-established   rule    of  grammar   that   the^ 
meaning  of  words   depends  largely,  if  not  wholly,  upon 
their  collocation,  and  the  statutory  rule  of  construction  is  j 
to  follow  the  rules  of  grammar  if  possible.    It  is,  however, 
by  no  means  unusual  for  Parliament,  by  interpretation 
clauses,  to  alter  the  ordinary  meaning  of  words. 

Ordinary  dictionaries  are  somewhat  delusive  guides  in  Use  of  diction- 
the  construction  of  statutory  terms.  *"®^ 

In  Midland  Ry,  Co.  v.  Robinson  (1889),  15  App.  Cas. 

arranger  of  materials,  and  can  but  facilitate  the  formation  of  the  judgment  of 
others  bv  arranging  and  marshalling  the  materials  himished  by  the  statute- 
book  and  by  juuicial  decisions  thereon. 

(b)  **  Here  I  will  remark  that  no  one  ever  lived  who  did  not  at  first  ascer- 
tain the  meaning  of  words,  and  from  them  gather  the  meaning  of  the  sen- 
tences which  they  compose — no  one,  I  say,  with  one  single  exception,  and 
that  is  oar  own  lliomas  More.  For  he  is  wont  to  gather  the  force  of  the 
words  from  the  sentences  in  which  they  occur,  especially  in  his  study  of 
Grreek.  This  is  not  contrary  to  grammar,  but  above  it,  and  an  instinct  of 
genins  *'  (Pace,  quoted  in  Bridgett's  Life  of  More,  p.  12). 

(e)  Interpretation  Act,  1889,  s.  8.  It  is  by  virtue  of  this  general  rule  that 
the  Statute  Law  Revision  Acts  excise  the  words  of  enactment  in  Acts  before 
1850. 

(d)  Spencer  ▼.  Metropolitan  Board  of  Workt  (1882),  22  Ch,  D.  142, 
162  (Jeaael,  M.R.). 
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at  p.  34,  the  qnestion  arose  whether  the  word  '^  miDe  "  in 
8<fe9yict  the  Railways  Clauses  Act,  1845,  incladed  beds  or  seams 
which  could  only  be  worked  by  open  or  surface  operations. 
Lord  Herschell  had  cited  Dr.  Johnson  as  defining  a  quany 
to  be  a  "  stone  mine."  But  Lord  Macnaghten  (at  p.  84) 
said :  ^^  I  continue  to  think  that  the  word  [mine]  was 
used  both  in  the  heading  and  in  the  section  in  the  sense 
in  which,  if  I  am  not  mistaken^  every  English  judge  who 
had  occasion  to  consider  the  meaning  of  the  word  before 
(i888ji3App.  Farie's  case  was  decided,  took  to  be  its  ordinary  aignifica* 
tion.  It  seems  to  me  that  on  such  a  point  the  opinions 
of  such  judges  as  Kindersley,  V.O.,  Turner,  L.J.,  and  Sir 
Oeorge  Jessel  are  probably  a  safer  guide  than  any  defini- 
tions or  illustrations  to  be  found  in  dictionaries." 

No  doubt  reference  to  the  better  dictionaries  does 
affi>rd,  either  by  definition  or  illustration,  some  guide  to 
the  use  of  a  term  in  a  statute.  Lord  Coleridge  said  in 
JR.  Y.  Peters  (1886),  16  Q.  B.  D.  at  p.  641,  "I  am 
quite  aware  that  dictionaries  are  not  to  be  taken  as 
authoritative  exponents  of  the  meanings  of  words  used  in 
Acts  of  Parliament,  but  it  is  a  well-known  rule  of  courts 
of  law  that  words  should  be  taken  to  be  used  in  their 
ordinary  sense,  and  we  are  therefore  sent  for  instruction  to 
these  books."  But  there  is  not  at  present  any  complete 
English  dictionary,  such  as  that  of  Grimm  in  German  or 
Littr6  in  French,  which  affords  an  adequate  amount  of  apt 
illustration  for  the  accurate  ascertainment  of  the  meaning 
of  an  ambiguous  word,  and  the  statutory  context  is 
probably  a  far  better  guide  than  any  lexicon. 

Till  quite  recently  the  terminology  of  statutes  has  been 
mainly  derived  from  what  may  be  called  the  dictionary  of 
law;  and  the  accurate  interpretation  of  legal  terms  is  to  be 
sought  in  decided  cases  or  authoritative  works  rather  than 
in  popular  dictionaries.  Law  books  are  usually  altogether 
at  sea  about  the  derivation  of  law  terms,  but  are  generally 
pretty  accurate  as  to  their  received  meaning. 

Where  terms  of  art  are  used,  reference  must  be  made  to 
books  which  show  the  sense  in  which  they  were  understood 
when  the  statute  in  question  was  passed. 
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Thus,  "  political  crime  "  in  Re  Castioni  (e)  was  defined 
after  considering  Mill's  and  Stephen's  discussions  of  its 
meaning. 

"Direct  taxation"  in  the  British  North  America  Act  ( 
of  1867  was  determined  by  regard  to  works  on  political  \ 

The    more  modem  statute   contains,    in  the  form    of  Legislative 
an  interpretation  clause,  a  little  dictionary  of  its  own,  in  (a)^*iSte5reta- 
which  it  endeavours  to  define,  often  arbitrarily,  the  chief  ^^^  clauses. 
terms  used. 

Any  ambiguity  in  the  definition  of  such  terms  can 
rarely  be  solved  otherwise  than  by  examination  of  the 
statute  itself,  or  other  enactments  with  which  it  is  to  be 
read  by  reason  of  its  subject-matter  or  the  direction  of 
the  Legislature. 

Besides  the  special  interpretation  clauses  now  usual,  the  The  interpre- 
Interpretation  Act  of  1889  (52  &  53  Vict.  c.  63)  {g)  has  f^^  ^""^^ 
provided  many  general  statutory  interpretations  of  words       s^ 
presumably    applicable,    ^'  unless    a    contrary    intention 
appears,"  in  all  Acts,  whether  public,  local  and  personal,  or 
private.(A) 

These  definitions  sometimes  overlap  those  in  prior  Acts, 
but  do  not  touch  the  prior  definitions,  except  so  far  as  the 
Interpretation  Act  repeals  and  re-enacts,  with  or  without 
modification,  the  substance  of  prior  legislation. 

Where  the  Act  of  1889  contains  a  rule  as  to  construing 
Acts  passed  after  1889,  it  does  not  afiect  the  construction 
of  Acts  passed  before  that  date,  although  continued  or 
amended  by  Acts  passed  after  1889.(i) 

Those  definitions  which  are  of  most  general  import- 
ance are  set  out  below,  the  rest  being  relegated  to 
Appendix  A. 

In  all  Acts  passed  since    1850,  and  in   the  case  of  Number  and 

gender. 

(e)  (1891)  1  Q.  B.  149. 

If)  Bank  of  Toronto  v.  Lambe  (1887),  12  App.  Cas.  581. 
Xg)  Interpretation  Acts  have  also  been  passed  in  Canada  (49  Vict.  c.  1 ; 
1  Rev.  Statt.  Canada,  p.  1),  and  in  Victoria  in  1890  (1  Statt.  of  Victoria, 

(A)  Int.  Act,  1889  (62  &  63  Vict.  c.  63),  s.  39. 
(*)   Int.  Act,  s.  40. 
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offences  punishable  on   an  indictment  or  on    sammaiy 
oonyiction,  also  in  Acts  passed  in   or  before  that  year 
relating  to  the  offence,  words  importing  the  masculine 
gender  include  females,  and  words  in  the  singular  include 
the  plural  and  words  in  the  plural  include  the  8in^ular.(/) 
Lord    Selbome  has    laid    down,  as  of    general  validity, 
the  latter  part  of  this  rule  in  CoTwlly  v.  Steer  (1881), 
,  7  Q.  B. D.  570,  577  :  "In  construing  a  statute,  plural  is 
\  to  be  read  as  singular  whenever  the  nature  of  the  subject- 
•  matter  requires  it." 
Pereou.  Ii^  a.11  enactments  relating  to  offences,  the  word  '^  per- 

son" includes   a  body  corporate,  and  in  all  penal  Acts 
"  party  aggrieved  "  includes  a  body  corporate.(A) 

In  the  Interpretation  Act,  1889,  and  in  all  other  Acts 
passed  since  1889,  "person"  presumably  includes  any  body 
of  persons,  corporate  or  unincorporate.  This  rule  gives 
statutory  effect  to  the  rule  of  construction  of  "  person  "  as 
stated  by  Lord  Selbome,  L.C.,  in  Pharmaceutical  Society 
V.  London  and  Provincial  Supply  Association^  (1880), 
5  App.  Cas.  857,  at  p.  861,  where  it  was  decided  that 
"  person  "  in  ss.  1,  15,  of  the  Sale  of  Poisons  Act,  1868 
(31  &  32  Vict. c.  121), did  not  include  a  corporation; — 
"  There  can  be  no  question  that  the  word  '  person '  noiay, 
and  I  should  be  disposed  myself  to  saj  primd  facie  doea, 
in  a  public  statute  include  a  person  in  law,  that  is,  a 
corporation,  as  well  as  a  natural  person.  But,  although 
that  is  a  sense  which  the  word  will  bear  in  law,  and 
which,  as  I  said,  perhaps  ought  to  be  attributed  to  it  in 
the  construction  of  a  statute  unless  there  should  be  any 
reason  for  a  contrary  construction,  it  is  never  to  be 
forgotten  that  in  its  popular  sense  and  ordinary  use  it  does 
not  extend  so  far.  Statutes,  like  other  documents,  are 
constantly  conceived  according  to  the  ordinary  use  of 
language  ;  and  it  is  certain  that  this  word  is  often  used 
in  statutes  in  a  sense  in  which  it  cannot  be  intended  to 
extend  to  a  corporation.     That  accounts  for  the  frequent 

I  /)  Int  Act.  8.  1  ;  repealing  and  re-enaoting  7  &  8  Geo.  4,  c.  28,  a.  14^ 
and  13  &  14  Vict.  o.  21,  b.  4. 

^A:;  Int.  Act.  8.  2.     Vide  infra.  Part  IIL  ch.  ii. 
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appearance  in  some  statutes  of  an  express  declaration 
that  it  shall  extend  to  a  body  politic  or  corporate."  And 
he  added  (p.  862)  :"  If  a  statute  provides  that  no  person 
shall  do  a  particular  act  except  on  a  particular  condition, 
it  is  primd  fade  natural  and  reasonable  (unless  there  be 
Bonoiething  in  the  context^  or  in  the  manifest  object  of  the 
statute,  or  in  the  nature  of  the  subject-matter  to  exclude 
that  construction)  to  understand  the  Legislature  as  intend- 
ing such  persons  as,  by  the  use  of  proper  means,  may  be 
able  to  fulfil  the  condition ;  and  not  to  those  who,  though 
called  '  persons '  in  law,  have  no  capacity  to  do  so  at  any 
time,  by  any  means,  or  under  any  circumstances  whatso- 

ever."(0 

^^  Month "  means  calendar  month   in  all  Acts  passed  Time. 
after  1850.(m) 

^^  Commencement,"  as  applied  to  all  Acts,  means  the  time 
when  the  Act  comes  into  operation,(7^)  i.e.,  immediately  on 
the  expiry  of  the  day  previous  to  the  giving  of  the  royal 
assent  or  to  the  date  specified  in  the  Act,  for  its  coming 
into  operation. 

This  definition  applies  also  to  Orders  in  Council,  orders, 
warrants,  schemes,  letters  patent,  rules,  regulations,  and 
bye-laws  made  under  statutory  powers. 

"Financial  year"  in  Acts  passed  since  1889  means, 
as  to  matters  relating  to  the  Consolidated  Fund,  or  moneys 
provided  by  Parliament,  or  to  the  Exchequer,  or  to  Imperial 
taxes  or  finances,  the  twelve  months  ending  the  31st  day 
of  March.(o) 

In  Acts  passed  in  or  since  1890  distance  is  measured  Distance. 
in  a  straight  line  on  a  horizontal  plane.(j7) 

In  all  Acts  expressions  referring  to  writing  are  to  be  Writing. 

(/)  See  also,  p.  869,  observfttions  bj  Lord  Blackburn  as  to  offences  of  which 
a  corporation  is  capable. 

(m)  Int.  Act,  s.  34.  The  computation  is  the  same  both  for  civil  and 
criminal  cases.  In  the  United  States,  whether  in  Federal  or  State  Acts, 
prrnid  facie  "month"  means  calendar  and  not  lunar  month.  The  English 
rale  {Lacon  v.  Hooper  (1795),  6  T.  R.  226)  was  never  followed :  Guaranty 
Trust  Co,  V.  Oreen  Cove  Bailroad  (1890),  139  U.  S.  at  p.  146,  per  Brown,  J. 

(n)  Int.  Act,  s.  36  (lY. 

(o)  Int.  Act,  s.  22.  The  old  financial  year  ended  25  March  (O.S.),  ».&, 
6April(N.S.). 

(p)  Lit.  Act,  8.  3  (13  &  14  Vict.  c.  21,  s.  4). 

M 
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read  as  inclading  printing,  lithography,  photography,  and 
other  modes  of  reprodncing  words  in  a  visible  form.({) 
This  definition  appears  to  get  rid  of  the  difficulty  which 
arose  in  iJ.  v.  Coicper  (1889),  24  Q.  B.  D.  60,  533,  aa 
to  the  printed  signature  of  a  solicitor  to  a  docnment. 

Oath.  "  Oath  "  and  "  affidavit "  in  the  case  of  persons  allowed 

to  affirm  or  declare  instead  of  swearing,  include  '^  affirma- 
tion "  and  "  declaration,"  and  the  term  "  swear  "  includes 
"  affirm."(r)  This  definition  does  not  apply  to  what  are 
usually    called   statutory  declarations,  made   under  die 

6  &6  Will. 4,  Statutory  Declarations  Act,  1835.(s)  The  latter  are 
substitutes  for  oaths  in  certain  cases  for  all  persons,  with- 
out regard  to  questions  of  religious  belief  or  unbelief. 

Conuty.  In  Acts  passed  between    1850   and  1890,  "county" 

includes  county  of  a  city  and  county  of  a  town  as  well  as 
a  county  at  large. (^) 

Borough.  In  Acts  passed  since  1889,  **  borough,"  when  used  with 

reference  to  local  government,  means  a  municipal  borough 
in  a  place,  including  a  city,  for  the  time  being  subject  to 
the  Acts  relating  to  municipal  corporations  in  England  or 
Ireland.  When  used  with  reference  to  parliamentary 
elections  or  the  registration  of  parliamentary  electors,  it 
means  any  borough,  burgh,  place,  or  combination  of  places 
(other  than  a  county  or  division  of  a  county,  or  a 
university  or  combination  of  universities)  which  returns 
a  member  to  serve  in  Parliament.(?4) 

Parish.  In  Acts  passcd  since  1866,  "  parish  "  means,  as  respects 

England  and  Wales,  a  place  for  which  a  separate  poor 
rate  is  or  can  be  made,  or  for  which  separate  overseers  are 
appointed.(a;) 

Poor  ia%y  In  Acts  passed  since  1889,  '*  poor  law  union  "  means,  as 

to  England  and  Wales,  any  parish  or  union  of  parishes  for 
which  there  is  a  separate  board  of  guardians  elected  under 
the  Poor  Law  Act,   1834,   or  amending  Acts,  or   body 

iq)  Int.  Act,  8.  20. 

(r)  Int.  Act,  8.  4.     See  Oaths  Act,  1888. 

(s)  Int.  Act,  8.  21. 

(0  Int.  Act,  8.  4  (13  &  14  Vict.  c.  21,  8.  4). 

(u)  Int.  Act,  8.  15. 

(x)  Int.  Act,  8.  5. 


Meaning  of  "  Shall "  and  "  May/'  179 

of    persons  performiDg    under    any  local  Act    the  like 
functions.(y) 

The  meaning  of  the  words  "  shall  "  and  "  may  "  is  "  Shall  *•  and 
subject  of  constant  and   conflicting  interpretation.     The    ^^^' 
proper  rule  is  laid  down  in  Julius  v.  Bishop  of  Oxford 
{1881),  5  App.  Cas.  214,  which  arose  on  the  meaning  of 
the  words  "  it  shall  be  lawful  "  in  the  Church  Discipline  3  &  4  Vict. 
Act.     Lord  Cairns,  at  p.  222,  states  it  in  these  terras : —  ^'  ^^' 
"  The  question  has  been  argued  and  has  been  spoken  of 
by  some  learned  judges  in  the  courts  below  as  if  the  words 
^  it  shall  be  lawful '  might  have  a  different  meaning  and 
might  be  differently  interpreted  in  different   statutes   or 
in  different  parts  of  the  same    statute.     I  cannot  think 
that  this  is  correct.  The  words  '  it  shall  be  lawful '  are  not  ■ 
equivocal.   They  are  plain  and  unambiguous.    They  confer 
a  faculty  or  power,  and  they  do  not  of  themselves  do  more 
than   convey  a  faculty  or  power.     But    there   may  be 
something  in  the  nature  of  the  thing  empowered  to  be 
done,  something  in  the  object  for  which  it  is  to  be  done, 
something  in  the  conditions  under  which  it  is  to  be  done, 
something  in  the  title  of  the  person  or  persons  for  whose 
benefit  the  power  is  to  be  exercised,  which  may  couple  the 
power  with  a  duty,  and  make  it  the  duty  of  the  person  in 
whom  the  power  is  reposed  to  exercise  that  power  when 
called  upon  to  do  so.     Whether  the  power  is  one  coupled 
with  a  duty  such  as  I  have  described  is  a  question  which, 
according  to  our  system  of  law,  speaking  generally,  it  falls 
to  the  Court  of  Queen's  Bench  to  decide  on  an  application 
for  a  'nia7id(imus'\z) 

It  should  be  observed  that  the  word  "  shall "  is  now 
avoided  in  statutes  except  where  it  creates  a  duty.  It  is, 
as  a  rule,  not  used  as  a  future  tense.  «•  In  certain  Acts 
"shall  and  may"  are  put  together  {e.g.,  11  &  12  Vict. 
c.  42).  They  seem  to  create  a  judicial  duty,  but  in 
certain  cases  may  be  perhaps  held  to  create  a  ministerial 
diitv. 


f;/)   Int.  Act,  s.  16  (1),  (2).     For  Irish  <lefinition,  see  Pub-ps.  (3),  (4). 
:  z)   He  tlien  proec^cded  to  discuss  the  previous  cases,  as  did  Lord  Penzance 
at  p.  230,  and  Lord  Blackburn  at  p.  240. 
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Ordinaiyterms  2.  There  are  two  rales  as  to  the  way  in  which  ordmary 
^otMU^coor  terms  and  expressions  are  to  be  constraed  when  ased  in  an 
stnied|^rd.  ^^t  of  Parliament.  I  The  first  rale  was  stated  by  Lord 

tog  to  their  ^  -        —     "^        _, 

popnkr  flense.  Tentcpden  in  Ati.'Geiu  v.  Winstanlcy  (1831),  2D.  &  U. 
302,  310,  to  be  that  "  the  words  of  an  Act  of  Parliament 
which  are  not  applied  to  any  particular  science  or  art "  are 
to  be  constraed  ^^  as  they  are  understood  in  common  lan- 
guage.''(a)  Critical  refinements  and  subtle  distinctions  are 
to  be  avoided,  and  the  obvious  and  popular  meaning  of 
the  language  should,  as  a  general  rule,  be  followed.(6)    "  I 
know,"  said  Bramwell,  B.,  in Se  Barker  (1861), 30L. J.Ex. 
407,  "that  Acts  of  Parliament  are  to  be  interpreted  by 
lawyers,  but  the  language  of  this  Act  seems  to  me  to  admit 
of  but  one  construction."     "  It  is  incumbent,"  said  Willes, 
J.,  in  Mansell  v.  K  (1857),  8  E.  &  B.  54,  at  p.  109,  **on 
those  who  say  that  any  word  is  a  *  term  of  art,'  for  which 
no  equivalent  can  be  substituted,  to  show  that  it  has  been 
so  held."     In  other  words,  as  was  said  by  Pollock,  B.,  in 
Ghenfdl  v.   Commissioners  of  Inland  Bcirnue  (1876),  1 
Ex.  D.  248,  if  a  statute  contains  language  which  is  capable 
of  being  construed  in  a  popular  sense,  such  "  a  statute  is  not 
to  be  construed  according  to  the  strict  or  technical  mean- 
ing of  the  language  contained  in  it,  but  is  to  be  constraed 
in  its  popular  sense,  meaning  of  course  by  the  words 
*  popular  sense  '  that  sense  which  people  conversant  with 
the  subject-matter  with  which  the  statute  is  dealing  would 
attribute  to  it."     "  I  base  my  decision,"  said  James,  L.  J., ' 
in  Cargo  ex  Schiller  (1877),  2  P.  D.  161,  «  on  the  words 
of  the  statute  as  they  would  be  understood  by  plain  men 
who  know  nothing  of  the  technical  rule  of  the   Court 
of  Admiralty,  or  of  flotsam,  lagan,  and  jetsam."     Thus,  in 
SJierwood Y.Bay  (1837),  1  Moore  P.  0.  353,  395,  it  was 
held  that  the  expression,  "  a  suit  which  shall  be  depend- 
ing at   the  time  of  the  passing  of  this  Act,"  as  nsed  in 
5  &  6  Will.  4,  c.  54,  s.  1,  was  not  to  be  understand  as 
an  equivalent  for  the  technical  term  lis  pendens^  or  "  to 

(a)  "  Uti  loquitur  vulgus,*'  as  Dr.  Lushington  said  in  27ic  Fusilier  (1864), 
34  L.  J.  V.  &  M.  25,  27. 

(b)  Bell,  Diet  Law  of  Scotland,  tit.  Statute. 
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be  constraed  in  any  other  than  their  ordinary  and  popular 
sense."  And  in  Att.-Gen.  v.  Baiky  (1847),  1  Ex.  28 1,  it 
was  held  that  the  word  "  spirits,"  being  *'  a  word  of  known 
import  ....  is  used  in  the  Excise  Acts  (c)  in  the  sense 
in  which  it  is  ordinarily  understood."  "  We  do  not 
think"  said  the  Court  (at  p.  292),  "that,  in  common 
parlance,  the  word  *  spirits '  would  be  considered  as  com- 
prehending a  liquid  like  *  sweet  spirits  of  nitre,'  which  is 
itself  a  known  article  of  commerce  not  ordinarily  passing 
under  the  name  of  *  spirits.' " 

The  strict  sense  may  mean  the  etymological  or  scientific  ) 
sense  as  well  as  the  legal  or  technical.  As  to  the  first, 
Grove,  J.,  said  in  Gordon  y.-  Jennings  (1882),  9  Q.  B.  D. 
45,  at  p.  46  (acase  on  33  &  34  Vict.  c.  30,  s.  1),  '*  Now, 
it  may  be  that  the  term  *  wages,'  according  to  the 
•etymological  meaning  of  the  word,  may  be  correctly  applied 
to  any  remuneration  for  services,  but  it  seems  to  me  that 
the  popular  signification  must  be  looked  to." 

Lord  Esher,  M.B.,  in  R.  v.  Cmnmissioners  under  Boiler  Scientific 
Explosions  Act,  1882  (1891),  1  Q.  B.  703,  in  consider>°«^«^' 
ing  the  meaning  of  the  term  "  boiler/'  said,  at  p.  716,  "  I 
apprehend  that  in  this  Act  it  was  not  meant  to  draw  scien- 
tific distinction,  but  to  deal  with  the  thing  in  which  there 
is  steam  under  pressure  which  is  likely  to  explode."(d) 

Terms  are,  however,  often  used  in  modem  statutes  in 
their  scientific  sense.(e) 
jl       T^e  second  rule  is,  as  put  by  Bowen,  L.J.,  in  JFixTwfe- Ordinary  ex- 
vx)rth  L.  B.  i.  United  Telephone  Company  ( 1 8  8  3 ),  1 3  Q.  B .  D.  "^^^^  T 

give  nnneces- 
sai'y  powers. 


(c)  In  America  the  rule  of  interpretation  adopted  in  constraing  Excise  Acta 
18,  tbat  the  particular  words  used  by  the  Legislature  in  the  denomination  of 
articles  are  to  be  understood  according  to  the  common  commercial  under- 
standing of  the  terms  used,  and  not  in  their  scientific  or  technical  sense,  "for 
the  liegislature  does  not  suppose  our  merchants  to  be  naturalists,  or  geologists, 
or  botanists ;  *'  consequently,  the  word  "  bohea,"  when  used  in  an  excise  law, 
means  "  that  article  which,  in  the  known  usage  of  trade,  has  acquired  that 
distinctive  appellation.*'  See  200  CJiests  of  Tea  (1824),  9  Wheaton  (U.S.) 
435,  per  Story,  J.  See  also  Elliott  v.  SwartoxU  (1836),  10  Peters  (U.  S.USl, 
as  to  the  meaning  of  **  worsted  ;  "  and  U.S.  v.  Breed  (1832),  1  Sumner  (U.  S.) 
159  (Stoiy,  J.),  as  to  the  meaning  of  "  loaf-sugar." 

{d)  Cf,  Stanley  y.  Western  Assurance  (1867),  L.  R.  3  Ex.  71,  per  Kelly, 
•C.B.,  on  the  meaning  of  the  term  "  gas  "  in  an  insurance  policy. 

(e)  See  Int.  Act,  1889,  s.  34 ;  c/.  52  &  53  Vict.  c.  62  (Factories). 
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EzpresdoDB  in 
statutes  somi- 
times  held  to 
be  elliptical. 


If  words  sus- 
ceptible of 
reasonable 
and  ^so  of 
unreasonable 
construction, 
former  must 
prevail. 


920,  **  that  if  a  word  in  its  popular  sense,  and  read  in  an 
ordinary  way,  is  capable  of  two  oonstmctions,  it  is  wise  to 
adopt  sach  a  constraction  as  is  based  upon  the  assnmption 
that  Parliament  merely  intended  to  give  so  mach  power 
as  was  necessary  for  carrying  ont  the  objects  of  the  Act, 
and  not  to  give  any  unnecessary  powers." 

Expressions  are  sometimes  to  be  found  in  statutes  which 
require  to  be  somewhat  expanded  in  order  to  arrive  at 
what  is  really  meant.  Thus,  in  Robertson  v.  Day  (1881), 
5  App.  Cas.  63,  it  appeared  that  by  the  Lands  Act  Amend- 
ment Act  (New  South  Wales),  1875,  s.  31,  power  was 
given  to  a  Crown  lessee  to  apply  to  purchase  lands  com- 
prised within  his  lease, ''  provided  that  no  such  application 
should  be  made  for  more  than  one  square  mile  within 
each  block  of  five  miles  square  out  of  each  lease."  It  was 
contended  that  this  enactment  gave  a  right  to  pre-emption 
of  one  square  mile,  only  if  it  formed  part  of  a  block  which 
was  a  geometrical  square  containing  an  area  of  twenty- 
five  square  miles,  and  that  was  no  power  to  purchase 
a  square  mile  if  the  block,  although  containing  twenty- 
five  square  miles,  was  not  a  precise  square.  But  the 
Judicial  Committee  held  otherwise.  "  It  is  doing,"  said 
they,  "  no  violence  to  language  to  read  the  words  as  if 
slightly  elliptical,  and  as  if  they  were  *  within  each  block 
of  an  area  of  five  miles  square.'  " 

Another  important  rule  as  to  the  meaning  which  is  to 
be  put  upon  ordinary  words  or  expressions  when  used  in 
statutes  is,  as  Keating,  J.,  said  in  Boon  v.  Hoicard 
(1874),  L.  R.  9  C.  P.  308,  "that  if  the  words  are  sus- 
ceptible of  a  reasonable  and  also  of  an  unreasonable  con- 
struction, the  former  construction  must  prevail."  "  That," 
said  Bowen,  L.J.,  in  Gard  v.  London  Commissionos  of 
Sewers  (1885),  28  Ch.  D.  511,  "is  what  Lord  Coke  calls 
the  argiunerdum  ah  i^iconvcnienti"  Thus,  in  it*,  v.  Skeen 
(1859),  28  L.  J.  M.  C.  91,  it  appeared  that  it  was  enacted 
by  5  &  6  Vict.  c.  39,  s.  6,  that  "no  agent  shall  be  liable 
to  be  convicted  by  any  evidence  whatsoever  in  respect  to 
any  act  done  by  him,  if  he  shall  at  any  time  previously 
to  his  being  indicted  for  such  ofiFence  have  disclosed  the 
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same  in  any  examination  before  a  commisBioner  in  bank- 
ruptcy." The  prisoner,  after  he  had  been  committed  for 
trial,  but  before  the  indictment,  had  been  examined  before 
a  commissioner  in  bankruptcy,  and  had  then  made  a 
statement  in  every  respect  in  accordance  with  the  evidence 
npon  which  he  was  convicted.  The  question  was  raised 
as  to  whether  the  prisoner  had  made  "a  disclosure" 
within  the  meaning  of  the  above  section.  It  was  argued 
that  the  statement  which  the  prisoner  had  made  before 
the  commissioner,  although  containing  nothing  more  than 
what  was  proved  against  him  upon  his  trial,  was  never- 
theless "a  disclosure"  sufficient  to  entitle  him  to  be 
acquitted.  But  the  majority  of  the  Court  held  otherwise. 
"  If,"  said  they,  "  the  language  employed  admit  of  two 
constructions,  and  according  to  one  of  them  the  enactment 
would  be  absurd  and  mischievous,  and  according  to  the 
other  it  would  be  reasonable  and  wholesome,  we  surely 
ought  to  put  the  latter  construction  upon  it  as  that  which 

the  Legislature  intended For,  can  it  be  supposed 

that  the  Legislature  intended  wantonly  to  extend  the 
indemnity  to  cases  where  there  ia  no  merit  whatever  in 
the  accused,  where  he  states  only  what  he  knows  to  be 
already  notorious,  and  where  neither  civil  nor  criminal 
justice  can  be  at  all  advanced  by  the  alleged  dis- 
closure ?  " 

v^3.  In  the  opinion  of  Lord  Thring  (/)  "  technical  phrase- 
ology should  be  avoided"  in  drafting  Acts  of  Parliament; (^) 
"  the  word,"  says  he,  "  best  adapted  to  express  a  thought l^f  Parliament 
in   ordinary  composition  will  generally  be   found  to  be] 
the  best  that  can  be  used  in  an   Act   of  Farliament."j 
In  JSarl  of  Zetland  v.  Lord  Advocate  (1878),  3  App.  Cas. 
522,  the  question  arose  as  to  what  was  meant  by  the 
expression  *'  devolution  by  law  "  as  used  in  16  &  17  Vict, 
c.  51,  s.  2.    "*  Devolution  by  law,' "  said  Lord  Blackburn, 


Technical 
words  better 
ayoidedinActs 


(/)  "  Practical  liCgislation/'  p   31. 

{g)  Also  it  would  seem  desirable  to  avoid  "  language  neither  wholly  popular 
nor  altogether  technical,  and  which,  therefore,  is  not  to  be  interpreted  readilv 
either  by  a  lawyer  or  a  layman"  :  per  Mathew,  J.,  in  B.  v.  latea  (1882), 
11  Q.  B.  D.  762. 
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''  is  not  a  technical  set  of  words  ....  probably  it  was 
purposely  chosen  as  being  a  phrase  which  the  law  had 
neither   appropriated   nor   to  which   it  had  given  any 
particular  meaning,  and  we  have  to  arrive  at  its  meaning 
by  taking  the  whole  context  and  looking  at  the  subject- 
matter,  and  thus  seeing  what  the  words  do  mean." 
Buiteohnicfti        But,  as  Kent  observes  (Commentaries,  vol.  i.  p.  462), 
tobeoonsfarued  "  ^  technical  words  are  used  in  a  statute,  they  are  to  be 
iem?**^^^'^  taken  in  a  technical  sense,(A)  unless  it  clearly  appears 
from  the  context,  or  other  parts  of  the  instrument,  that 
the  words  were  intended  to  be  applied  differently  from 
their  ordinary  or  their  legal  acceptation."(i)     The  tenn 
'*  technical "  can  only  mean  term  of  the  particular  art  or 
subject-matter  to  which  they  relate.     In  Income  Tax  Com- 
missioners V.  Femsel  (1891),  A.  C.  531,  at  p.  542,  Lord 
Halsbury,  in  construing  the  word  "  charitable  *'  in  the  In- 
come Tax  Act  demurred  to  the  phrase  "  technical,"  and 
said,  "  The  alternative,  to  my  mind,  may  be  more  accurately 
stated  as  lying  between  the  popular  and  ordinary  interpre- 
tation of  the   word  'charitable'  and  (not  the  technical 
meaning,  but)  the  interpretation  given  by  the  Court  of 
Chancery  to  the  use  of  the  word  in  the  statute  of  43  Eliz." 
c.  2  (Poor  Law). 
.       A  word  which  has  a  well-known  legal  meaning  will, 
in  a  statute,  be  held  to  have  that  meaning  unless  a 
"Indiotmeni.!  contrary  intention  appears.     In  B.  v.  Slater  (1881),  8 
Q.  B.  D.  267,  it  was  argued,  upon  the  Corrupt  Practices 
Prevention   Act,   1863    (26   &   27  Vict.  c.  29,  s.   7), 
that  the  term  *'  indictment"  there  meant  "criminal  pro- 
ceeding."   The  Court  rejected  the  contention,  Denman,  J., 
saying  (at  p.  272),  **  It  always  requires  the  strong  com- 
pulsion of  other  words  in  an  Act  {k)  to  induce  the  Court 


(h)  See  per  Jessel,  M.R.,  m  Laird  v.  JBriggs  (1881),  19  Ch.  D.  22,  at 
p.  S4. 

(*)  See  Att.-Oen.  v.  MitcheU  (1881),  6  Q.  B.  D.  556,  where  lindlej,  J., 
said,  "  S.  2  of  the  Succession  Doty  Act  (16  &  17  Vict.  c.  51),  is  capable 
of  two  modes  of  construction.  One  is  the  popular  constmction  ....  bntthat 
constraction  has  never  been  applied  to  it.  llie  oUier  is  a  conveyancer's  con- 
struction .  .  .  ." 

(A;)  JE.g,,  in  14  &  16  Vict.  c.  100,  s.  30. 
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to  alter  the  well-known  meaning  of  a  legal  term."  And 
Bowen,  J.,  added  (at  p.  274),  "  The  whole  of  the  argument 
fails  if  it  is  not  shown  that  there  is  a  popular  use  of  the 
term  '  indictment '  as  including  *  information/  There  is 
<;ertainl7  no  such  popular  use  of  the  term  among  lawyers, 
and  if  there  is  among  persons  ignorant  of  the  law,  it  is 
an  incorrect  use  of  the  term." 

54  Geo.  3,  c.  68,  s.  10,  enacted  that  "  in  case  any  person  "Proctor." 
shall  do  any  act,  matter,  or  thing  whatsoever,  in  any  way 
■appertaining  to  the  office,  functions,  or  practice  as  a 
proctor,  without  being  admitted  and  enrolled,  he  shall  be 
liable  to  a  penalty."  In  Stephenson  v.  Higginson  (1852), 
S  H.  L.  0.  6 3  8,  at  p.  686,  Lord  Truro  said,  as  to  this  enact- 
ment, "In  construing  an  Act  of  Parliament  every  [legal] 
word  must  be  understood  according  to  the  legal  meaning, 
unless  it  shall  appear  from  the  context  that  the  Legislature 
has  used  it  in  a  popular  or  more  enlarged  sense,"  and 
consequently  it  was  held  that  the  acts  intended  to  be 
prohibited  were  those  only  which  were  legally  incident 
to  the  office  of  a  proctor,  and  not  those  which,  though 
usually  performed  by  him,  were  not  of  right  incident  ••  Debt." 
to  his  office.  Similarly,  in  Baioley  v.  Rawley  (1876), 
1  Q.  B.  D.  460,  it  was  held  that  the  word  "debt"  as 
used  in  9  Geo.  4,  c.  14,  s.  5,  which  enacts  that  **  no 
action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
-contithcted  during  infancy  ....  unless  such  promise 
shall  be  made  by  some  writing  signed  by  the  party  to 
be  charged  therewith,"  means  actionable  debty  and  that 
consequently  a  set-oif  cannot  be  maintained  of  a  debt 
<X)ntracted  during  infancy,  and  not  ratified  in  writing 
-after  full  age.(/) 

In  Acts  relating  to  the  whole  of  the  United  Kingdom 
legal  terms  are  occasionally  used  in  a  sense  belonging  to 
the  legal  system  of  one  only.  Thus,  in  Income  Ta^:  Com- 
jnissioners  v.  Femsel  (1891),  A.  C.   532,  580,  charitable 


(Q  This  rule  is  eqaally  applicable  to  Scotland  :  Bell,  Diet.  Law  of  Scotland, 
iit.  Statute. 
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purposes  in  the  Income  Tax  Act  were  construed  in  the 
sense  given  by  the  Court  of  Chancery  to  prior  English 
Acts,  although  the  Act  extends  to  Scotland.(m) 
Use  of  same    P     **  It  is  a  sound  rule  of  construction,"  said  Cleasby,  B., 
cnTfleMeBir'  ^^  Couvtavld  V.  Legh  (1869),  L.  R.  4  Ex.  130,  "to  gi?e 
same  Act.        ^q  same  meaning  to  the  same  words  occurring  in  different 
'  j)arts  of  an  Act  of  Parliament."     It  is  quite   possible, 
however,  as  Turner,  L.J.,  said  in  Re  National  Savings 
Baiilc  (1866),  1  Ch.  App.  550,  "if  sufficient  reason  caa 
be  assigned,  to  construe  a  word  in  one  part  of  an  Act 
in  a  different  sense  from  that  which  it  bears  in  another 
part  of  an  Act."    For  instance,  if,  as  Fry,  L.J.,  said  in  Be 
Moody  and  Yates'  Contract  (1885),  30  Ch.  D.  344,  349, 
\    "  a  word  is  used  inaccurately  in  one  section  of  a  statute, 
it  must  not  be  assumed  to  have  been  used  inaccurately 
when  it  occurs  in  another  section  of  the  same  statute." 
And,  in  fact,  a  word  may  be  used  in  two  different  senses 
in  the  same  section  of  an  Act.      "It   is  obvious,"  said 
North,  J.,  in  Green  v.  Smith  (1883),    24   Ch.  D.    678, 
"that  the  word  *  property'  is  used  in  s.   54  of   32  & 
33  Vict.  c.   71,  in  two  totally  different  senses."     The 
Court  said  in  Doe  d.  Angell  v.  Angell  (1846),  9   Q.  B. 
355,    "Considerable    difficulty   arises   in    the    construc- 
tion of  3  &  4  Will.  4,  c.   27,  by  reason  of  the  word 
*  rent '  being  used  in  two  different  senses  throughout — ^viz.,^ 
in  the  sense  of  a  rent  charged  upon  land,  and  of  a  rent 
P  reserved  under  a  lease."    Similarly,  in  R.  v.  Allen  (1872)^ 
ICC.  R.   367,  374,  the  Court  held,  as  to  the  word 
"marry"  in  24  &  25  Vict.  c.  100,  s.  57,  which  enacted 
that "  whosoever,  being  married,  shall  marry  any  other  per- 
son during  the  life  of  the  former  husband  or  wife  .... 
shall  be  guilty  of  felony,"  that  "  it  is  at  once  self-evident 
that  the  proposition,  that  the  same  effect  must  be  given  to 
the  term  ^  marry '  in  both  parts  of  the  sentence,  cannot 
J  possibly  hold  good." 

""      And  in  Ex  parte  County  Coicndl  of  Kent  v.  Council  of 
Dover  (1891),  1  Q.  B.  389,  at  p.  393,  Vaughan  Williams, 

(m)  See  also  JSkephenson  v.  Higginson  (1852),  3  H.  L.  C.  631,  636. 
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J.,  said,  "  It  is  contrary  to  the  general  roles  of  construction 
to  give  a  different  meaning  to  the  word  '  borough '  in  dif- 
ferent portions  of  the  same  section ;  but  this  may  be  done 
where  the  sense  of  the  section  clearly  requires  it,  and  we 
think  that  the  sense  of  the  Act  does  require  it  in  the  present 
case."     The  question  for  decision  was  whether  the  Local  5i  A  52  Vict. 

.  c  41 

Government  Act,  1888,  imposed  upon  the  liberties  of  the 
Cinque  Ports  a  liability  to  contribute,  not  only  to  the 
costs  of  quarter  sessions  of  the  county  of  Kent,  but  also 
to  those  of  the  port  to  which  they  were  attached.  To 
avoid  imposing  a  double  burden  of  taxation,  it  was  neces- 
sary either  to  adopt  the  mode  of  interpretation  of  the  word 
"  borough  "  above  indicated,  or  to  treat  the  liberties  as 
severed  by  the  Act  from  the  Cinque  Port  to  which  they 
had  hitherto  been  attached.(7i) 

This  rule  of  construction  is  clearly  recognised  by 
Parliament,  since  it  is  now  usual,  in  the  interpretation 
clause  of  every  Act,  to  insert  the  words,  "  unless  a  con- 
trary intention  appears,"  or  "  unless  the  context  other- 
wise requires,"  or  x)ther  similar  words  cutting  down  the 
general  application  of  the  definition. 

"  Except  in  mathematics,"  said  Grove,  J.,  in  Wahefidd  Subject  and 
V.  Lee  (1876),  1  Ex.  D.  343,  "  it  is  difficult  to  frame  ex-  w^h  words 
haustive  definitions  of  words ; "  consequently,  as  the  Court  ^ct^moMdng 
aaidin^.v.jyrt«(1822),  IB.  &C.  123,  136,  "themean-"^ 
ing  of  ordinary  words,  when  used  in  Acts  of  Parliament,  is 
to  be  found,  not  so  much  in  a  strict  etymological  propriety   ^ 
of  language,  nor  even  in  popular  use,  as  in  the  subject  or 
occasion  on  which  they  are  used,  and  the  object  which  isj 
intended  to  be  attained."     Similarly,  Brett,  M.E.,  said  in 
TlveDunelm  (1884),  9  P.  D.  171,  "My  view  of  an  Act 
of  Parliament  which  is  made  applicable  to  a  large  trade 
or  business  is  that  it  should  be  construed,  if  possible,  not 
according  to  the   strictest   and    nicest  interpretation   of 
language,  but  according  to  a  reasonable  and  business  in- 
terpretation of  it  with  regard  to  the  trade  or  business 


(«)  IniJ.  V.  Tanbridge  Overseers  (1883),  11  Q.  B.  D.  134,  the  judges  con- 
strued a  term  in  buch  a  way  as  to  impure  a  double  rate  on  certain  persons. 
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with  which  it  is  dealing."     For,  as  Lord  Blackburn  said 
in   Edinburgh  Street   Tramways   Co.  v.  Torbain  (1877), 
3    App.   Gas.  68,  "  Words  used   with  reference  to  one 
set    of   circumstances   may    convey    an    intention   quite 
different  from  what  the  self-same  set  of  words  used  in 
reference    to  another    set    of   circumstances    would    or 
might    have    produced,"     and    therefore    it    sometimes 
happens  that,  as  Best,  O.J.,  said  in   Wynne  v.    Griffith 
(1825),    3    Bing.    196,    "the    same    words    receive   a 
veiy  different  construction  in  different  statutes."(o)     In 
R,  V.  Hall  (1822),  1  B.  &  C.    123,  136,  it  was  argued 
that  the  word   "householder"  as  used  in   26    Geo.  3, 
c.  8  (defining  the  qualification  necessary  for  a  commis- 
sioner   of   the    Court   of    Bequests    at    Bristol),    meant 
nothing  more  than  (as  Johnson's  dictionary  defined  it) 
**  a  master  of  a  family,"  and  that  it  must  therefore  be 
taken  as  synonymous  with  "  resident  householder."     On 
the    other  hand,  it  was   said   that  the  word   must  not 
receive  so  strict  a  construction^  and  that  a  man  might  be 
a  householder  without  being  resident.     The  Court  decided 
in  favour  of  the  less  restricted  meaning  of  the  word,  on 
the  ground  that  the  object  of  the  statute  was  to  unite 
respectability  of  character  and  circumstances  in  the  place 
wherein  the  office  of  commissioner  was  to  be  exercised 
with  a  habit  of  access  and  resort  to  that  place^  and  that 
this  object  was  attained  by  excluding,  on  the  one  band, 
mere  lodgers,  who  had  no  permanent  interest  in  the  place, 
and,  on  the  other  hand,  persons  having  neither  residence 
in  the  place  nor  such  connection  with  it  as  might  induce 
"  Passenger."  a  habit  of  access  and  resort  to  it     A  decision  was  arrived 
at  on  similar  grounds  in  the  case  of   The  Lion  (1869), 
L.  B.  2  F.  C.   531,  as    to    the    meaning   of  the  word 


(o)  Thus,  the  word  "  apprentice  "  as  used  in  6  Gteo.  4,  c.  16,  s.  49,  was  held 
in  Lx  parte  Prideaux  (l837),  3  Myl.  &  Cr.  332,  not  to  include  an  attorae/s 
articled  clerk ;  but  in  ISt.  Fancras  v.  Clapham  (1860),  2  E.  &  E.  742,  the  same 
word  as  used  in  3  &  4  W.  &  M.  c  11,  s.  8,  was  held  to  include  an  attomer*s 
articled  clerk.  So,  "  bicycle  "  is  a  carriage  within  the  meaning  oi'  5  &  6  W  ilL 
4,  c.  60,  8.  78  ( Taylor  v.  Goodwin  (1879),  4  Q.  B.  D.  228),  but  not  a  carriage 
within  the  meaniug  of  3  Will.  4,  c.  Iv.  (  Williams  y.  Ellis  (1880),  5  Q.  B.  fi. 
176). 
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"  passenger."  After  citing  the  above-mentioned  dictum 
of  Abbott,  C.J.,  the  Judicial  Committee  held  that,  de- 
ducing the  meaning  of  the  word  from  a  consideration  of 
"  the  subject  or  occasion  on  which  it  was  used,"  the  word 
"  passenger "  would  not  include  the  wife  and  father  of 
the  captain  of  the  ship,  who  had  both  been  invited  by  the 
captain  to  travel  in  the  ship  without  the  privity  of  the  "  Parout.  • 
owners  of  the  ship,  and  without  paying  any  fare.  So,  in 
J5tVrf  V.  ^i>rf(1866),  L.  R.  1  P.  &  M.  231,  where  the 
Legislature,  in  22  &  23  Vict.  c.  61,  s.  5,  gave  power  to 
the  Court  to  make  orders  as  to  the  application  of  settled 
property  "  for  the  benefit  of  the  children  of  the  marriage 
or  of  their  respective  parents**  it  was  held  that  the  word 
^  parents "  meant  the  parents  of  children  living  at  the 
suit,  and  not  merely  persons  who  had  once  been  parents 
and  whose  children  were  dead,  on  the  ground  that  "  the 
governing  object  of  the  Legislatnre  was  to  enable  the 
Court  to  make  a  provision  for  the  children  of  the  marriage, 
and  only  as  subsidairy  to  that  object  to  make  provision  "  offico  of 
for  the  parents."(/?)  Similarly,  in  R.  v.  Bridgewater^^^^^' 
(1837),  6  A.  &  E.  339,  it  appeared  that  by  5  &  6  Will.  4, 
€•  76,  s.  66,  any  person  holding  an  office  of  profit  in  a 
borough  was  entitled  to  compensation  if  the  office  was 
abolished,  and  the  question  arose  whether  the  office  held 
by  one  Trevor  was  such  an  office  or  not.  "  We  are  not," 
said  Lord  Denman,  ''  to  put  too  close  a  construction  on  the 
word  '  office,' "  but,  as  Williams,  J.,  added,  "  a  reasonable 
interpretation  is  to  be  given,  and  the  word  '  office '  must 
be  understood  in  a  greater  latitude  than  an  office  strictly 
legal."  Similarly,  in  i2.  v.  Local  Governvunt  Board  (1874), 
L.  R.  9  Q.  B.  151,  the  Court  said,  as  to  the  same  word, 
"  We  agree  that  the  word  '  office '  in  its  strict  legal  mean- 
ing would  not  include  such  an  employment  as  this  .... 
but  to  give  the  word  this  strict  legal  sense  would  be  to 
render  the  Act  nugatory.  We  think  that  we  must 
construe  the  words  of  the  Act  with  reference  to  the  subject-  "Banker." 

(p)  This  was  the  reason  given  by  Montagae  Smith,  J.,  in  Corraiice  y. 
Corrance  (1868),  L.  K.  1  P.  &  M.  498,  (or  following  the  decision  come  to  in 
Bird  J.  Bird. 
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matter  and  the  context."  In  Davies  v.  Kennedy  (1869), 
Ir.  R.  3  Eq.  691,  Christian,  L.J.,  proceeded  in  a  very 
similar  way  to  arrive  at  the  meaning  which  was  to  be 
put  upon  the  word  "  banker"  in  33  Geo.  2,  c.  14  (Irish 
Act).  The  question  in  that  case  was  whether  the  word 
was  confined  to  persons  who  issued  notes,  or  whether  it 
was  intended  to  include  all  persons  who  carried  on  the 
p  ordinary  business  of  banking.  "  *  Banker,' "  said  he,  "  is  a 
word  which  has  no  legal  meaning,  or,  indeed,  any  fixed 
meaning  at  all.  Consequently,  when  you  have  to  do  with 
a  piece  of  legislation,  the  very  first  question  raised  on 
which  is,  what  is  the  class  of  persons  who  are  within  its 
scope  ?  you  cannot  stop  at  such  a  word  as  *  banker ; '  yon 
must  regard  it  as  an  incomplete  expression,  you  must 
look  carefully  into  the  context,  the  previous  state  of  the 
law,  the  circumstances  under  pressure  of  which  the  Legis- 
lature acted,  the  mischief  intended  to  be  remedied,  in 
order  thus  to  find  out  what  particular  phase  of  the  many- 
faced  thing  called  banking  is  the  one  that  the  Act  was 
really  conversant  with.  I  think  it  of  much  importance 
.  to  start  with  a  clear  conception  of  that."  Although  this 
judgment  was  overruled  by  the  House  of  Lords, (^)  this 
dictum  was  in  no  way  excepted  to,  and  it  is  here 
quoted  as  setting  forth  in  able  language  the  way  in  which 
the  meaning  of  any  particular  word  in  a  statute  should 
»'Oart."  be  arrived  at.     So,  in  SJiaw  v.  Riiddin  (1858),  9    Ir. 

C.  L.  R.  214,  the  question  was  whether  16  &  17  Vict. 
c.  112,  s.  25,  which  enacted  that  "it  shall  not  be  lawful 
for  any  person  to  use  or  let  to  hire  any  hackney  carriage, 
job  carriage,  stage  carriage,  cart^  or  job  horse,  at  any 
place  within  the  limits  of  this  Act,"  without  having  a 
licence  for  the  same,  applied  to  carts  used  for  private 
purposes  only.  It  was  held  that  it  did  not.  **  In  the 
interpretation  of  this  Act,"  said  Lefroy,  C.  J.,  "  we  have  to 
aid  us  the  long-established  rule  of  construction — namely, 
that  we  must  look  to  the  associate  terms  in  connection 
with  which  we  find  the  word  '  carts.^     We  find,  then,  that, 

(?)  Copland  y.  Davies  (1872),  L.  R.  5  H.  L.358,  at  p.  389. 
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in  the  several  sections  in  which  that  word  occnrs,  it  is 
associated  with  carriages  and  vehicles,  none  other  than 
those  let  or  used  for  hire."  Similarly,  in  Scales  v.  Picker^  "Footway." 
inff  (1828),  4  Bing.  448,  the  question  was  what  was  the 
meaning  of  the  word  "  footway  "  when  used  in  a  private 
Act  which  empowered  a  water  company  to  "  break  up  the 
soil  and  pavement  of  roads,  highways,  footways^  commons, 
streets,  lanes,  alleys,  passages,  and  public  places,"  pro- 
vided they  did  not  enter  upon  any  private  lands  without 
the  consent  of  the  owner.  It  was  contended  that  this 
authorized  the  company  to  break  up  the  soil  of  a  private 
field  in  which  there  was  a  public  footway,  but  it  was  held 
otherwise.  *'  Construing  the  word  *  footway,^  '^  said  Best, 
C.J.,  "  from  the  company  in  which  it  is  found,  the 
Legislature  appears  to  have  meant  those  paved  footways 
in  large  towns  which  are  too  narrow  to  admit  of  horses 
and  carriages."  And  Park,  J.,  added,  "The  word  '  foot- 
way' here  noscitur  a  sodis/^ 

There  is  a  special  rule  with  regard  to  the  construction!  Rnies  as  to 
of  words  which  confer  the  franchise  which  must  be  noticed  ;!^°tuteg'^c^n. 
this  is,  that   such  words   must  be  construed   "in   theii(^^^"°8 *^® 

'        ,  J  irancjiise. 

largest  ordinary  sense."  "  That  is  the  rule,"  said  Willes, 
J.,  in  Fiera/  v.  Maclean  (1870),  L.  E.  5  C.  P.  261, 
**  which  has  been  constantly  (r)  acted  upon  by  this  Court 
in  construing  the  statutes  which  relate  to  the  franchise." 
In  that  case,  therefore,  it  was  held  that  the  word  "'count- 
ing-house,' in  the  absence  of  anything  in  the  subject- 
matter  or  in  the  context  to  restrain  it  to  any  particular 
sort  of  counting-house,  included  anything  that  is  a  count- 
ing-house in  the  largest  ordinary  sense." 

There  is  also  a  special  rule  with  regard  to  the  con-  Words  in  sta- 
struction  of  words  used  in  statutes  which  regulate  the  bitions^how 
distribution  of  personal  property.     As  these  statutes  applyr^^^^^^*""®*^ 
universally  to  persons  of  all  countries,  races,  and  religions, 
whatsoever,  who  die  intestate  and  domiciled  in  England, 


(r)  Kg.,  in  Hughes  v.  Chatham  Overseers  (1843),  6  M.  &  G.  75,  80,  the 
Court  said.  "  Upon  an  Act  of  Parliament  conferring  the  francbiHe  the 
largest  ordioaij  seme  is  that  in  which  the  words  ought  to  be  construed." 


192  Interpretation  of  Wards. 

it  appemrs  that  the  proper  law  for  determming  the  kindred 
under  sach  statutes  is  the  intematioiial  law  adopted  by 
the  oomity  of  States.  In  Goodman's  Trusts  (1880),  14 
Ch.  D.  619,  it  was  held  by  Jesael,  M.R.,  that  the  word 
^  children  "  as  used  in  the  Statute  of  Distribntions  (22  & 
23  Car.  2,  e.  10,  s.  7),  means  ''  children  according  to  the 
law  of  England,''  that  is  to  say,  children  bom  in  wedlock, 
and  does  not  include  children  bom  of  foreign  parents 
before  wedlock  and  legitimated  in  a  foreign  country  by 
the  subsequent  marriage  of  the  parents;  or,  in  other 
words,  as  Lush,  luJ.,  put  it  in  his  judgment  in  the  case 
in  the  Ck)uit  of  Appeal  (1881),  17  Ch.  D.  290,  "that  this 
statute,  like  any  other,  must  be  construed  in  the  sense 
whidi  the  common  law  puts  upon  its  words,  and  that 
^  children '  means  such,  and  such  only,  as  are  recognised  in 
our  table  of  consanguinity."  But  in  the  Court  of  Appeal 
the  decision  of  Jessel,  M.R,  was  overruled  (  (1881)  17 
Ch.  D.  266),(s)  on  the  ground  that  questions  of  legitimacy 
are  to  be  decided  exdusively  by  the  law  of  the  domicil  of 
origin  of  the  person  claiming,  and  that,  therefore,  a  child, 
bom  before  wedlock,  of  parents  who  were  at  her  birth 
domiciled  in  Holland,  being  by  the  subsequent  inter- 
marriage of  her  parents  legitimated  according  to  the 
Dutch  law,  must,  for  the  purpose  of  the  Statute  of  Distri- 
bution;^, be  considered  as  legitimate  in  England. 
Words  in  a  It  is,  howevor,  a  general  rule,  notwithstanding  the  fact 

statute  once     ^^^  ^^  ^^  have  just  seeu  (t)  )  the  meaning  of  ordinary 


judiciallv  in-      "*»»'  V«»  ^' 
terpreted  to  be  ^ords  will 


3    ^    ^.      —  vary  accordinsf  to  the  subject  or  occasion  on 

understood  in  ,  •'  ^      ,  *  ,  , 

that  meaning    which  they  are  used,  that  if^  as  Lord  Coleridge  said   in 
ma  subsequent  ^^^^  V.  Teal  (1884),  15  Q.  B.  D.  405,  *' Acts  of  Par- 

&^  a^f.i-XW^*<Uiament  use  forms  of  words  which  have  received  judicial 
^.  i  *-t^.  J7 .  construction,  in  the  absence  of  anything  in  the  Acts  show- 
Allltl^4.  ^S  *^*^*  *^®  Legislature  did  not  mean  to  use  the  words 

'^^^^^'♦^^r)  in  the  sense  attributed  to  them  by  the  Courts,  the  pre- 

sumption is  that  Parliament  did  so  use  them." 

This  rule  is  especially   applicable  to  terms   used  in 


^. 


(«}  See  Westlake,  Priv.  Int.  Law  (3rd  ed.),  §  126. 
(t)  Ante,  p.  187. 
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consolidation  Acts.     In  Mitchdl  v.  Simpson  (1890),  25 

Q.  B.  D.  188,  Lord  Esher,  in  speaking  of  the  Sheriffs  50  A  51  Vict. 

Act,  1887,  said,  "The  Act  of  1887  is  a  consolidation °- ^• 

Act,  and  the  provision  in  question  is  in  substantially  the 

same  terms  as  that  of  the  Act  of  Geo.  2,  and  therefore,  82  Geo.  2.  a  28. 

in  order  to  determine  the  meaning  of  the  provision  we 

mast  consider  to  what  the  Act  of  Geo.  2  was  applicable." 

This  was  a  strong  instance,  as  the  arrest  on  mesne  process, 

to  which  the  Act  of  Geo.  2  solely  applied,  was  by  1869 

almost,  if  not  wholly,  abolished.     But  the  rule  must  be 

adopted  with  caution,  for  it  is  almost  impossible  in  the 

process  of  consolidation  to  avoid  some  dislocation  and 

change  in  the  effect  of  the  consolidated  enactments. 

The  true  effect  of  such  Acts  is  to  combine  in  a  conse-   . 
cutive  form  the  provisions  scattered  about  the  Statute- 
book,  to  avoid  repetitions,  and  remove  inconsistencies. 

In  Bhodes  v.  Airedale  Commissioners  (1876),  1  0.  P.  D.  "Damage." 
391,  Lord  Coleridge  said,  with  regard  to  the  word 
^damage,"  as  follows:  ^'The  Legislature,  in  using  the 
word  '  damage,'  used  a  word  to  which  a  legal  meaning 
had  already  been  affixed  by  judicial  decisions,  it  must 
be  taken  to  have  used  it  in  the  sense  ascertained  by 
those  decisions,  i.e,,  actionable  damage."(i£)  Again,  in 
Monk  V.  WTiittenlmry  (1831),  2  B.  &  Ad.  484,  it  ap-"Agenteu- 
peared  that  in  s.  2  of  6  Geo.  4,  c.  94,  the  expr^sion  *^^** 
^^ person  entrusted  "  is  used,  but  that  in  s.  4  of  that  Act 
the  expression  used  is  ^'  agent  entrusted,"  and  that  this 
latter  expression  has  been  substituted  advisedly  for  the 
expression  ^^  person  entrusted  "  because  a  different  meaning 
was  intended  to  be  conveyed.  Subsequently,  in  the 
repealed  Factors  Act,  5  &  6  Vict.  c.  39,  the  expression 
'^  agent  entrusted  "  was  again  employed ;  consequently,  in 
Cole  V.  K   W.  Bank  (1875),  L.  R.  10  0.  P.  371,  the 


(tt)  It  has  been  held  in  an  American  iyM»f  Ex  parte  Ftncent  (1856),  26 
Alabama  145|  that,  "  When  words  are  used  by  the  Legislature  in  reference 
to  a  matter  or  snbject  which,  when  used  in  relation  to  the  same  subject  at 
the  common  law,  have  obtained  a  fixed  and  definite  meaning,  the  inference 
M  irresistible  that  thev  were  intended  to  be  ased  in  the  common  law  sense/' 
It  is  aubmitted  that  the  Courts  would  so  hold  in  England,  were  the  occasion 
to  arise. 

N 
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Court  held  that  the  employment  of  the  expression  ^^  agent 
entrusted"    in   preference   to    the    expression    "person 
entrusted  "  was  for  the  express  purpose  of  conveying  the 
meaning  put  upon  that  expression  in  Monk  v.  Whittevimry. 
"Lands."        So,  in  Edinburgh   Water   Co,  v.  Hay  (1854),  1  Macq. 
H.  L.  (Sc.)  682,  687,  where  the  question  was,  whether 
a   certain    water  company  were  such  occupiers  of  the 
land  through  which  their  pipes  passed  as  to   be   liable 
to  be  rated  under  the  Scotch  Poor  Law  Act  of   8  & 
9  Vict.  c.   83,   the  Lord  Chancellor  (Lord  Cran worth), 
said  in  his  judgment,  after  pointing  out  that  the  same 
question  had  already  been    decided  with  regard  to  the 
liability  of  water  companies  in  England  under  the  Act 
of  43  Eliz.  c.  2,  "  It  is  impossible  to  believe  that  the 
Legislature  could  intend  that  the  word  '  lands '   should 
mean  one  thing  in  an  Act  with  reference  to  Scotland  and 
another  thing  in  an  Act  with  reference  to  England,  more 
particularly  as  the  object  of  the  Scotch  Act  was  to  intro- 
duce into  Scotland  enactments  very  analogous  to  those 
already  existing  in  England.     The  Legislature  must  be 
supposed  to  have  had  the  result  of  the  decisions  as  to  the 
English  statute  present  to  its  mind  when  it  passed  this 
Banker."       Act  relating  to  Scotland."     In  Davies  v.  Kennedy  (1869), 
Ir.  B.  3  Eq.  691,  Christian,  L.J.,  relied   upon  this  prin- 
ciple in  arriving  at  the  meaning  of  the  word   ''banker" 
as  used  in  33  Geo.  2,  c.  14  (Irish  Act).     This  Act  had 
been   passed    to   extend   the    enactments   contained   in 
8  Geo.  1,  c.  14,  and  the  question  was,  whether  this  later 
Act  applied  to  all  bankers  or  only  to  those  who  issued 
notes.    ''  All  are  agreed,"  said  the  Lord  Justice,  "  that  to  a 
right  understanding  of  this  later  Act,  its  parent  Act,  the 
8  Geo.  1,  c.  14,  must  first  be  understood.     If  the  earlier 
Act  cannot  in  construction  be  confined  to  banks  of  issue,  it 
is  admitted  that  neither  can  the  later  one,  whilst,  on  the 
other  hand,  if  the  former  can  be  so  confined,  an  important, 
though  not  conclusive,  step  will  have  been  made  towards 
a  similar  restriction  upon  the  later."     Having  given  his 
reasons  for  holding  that  the  earlier  Act  applied  only  to 
bankers  issuing  notes,  he  continued  as  follows :  ''  I  have 
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now,  I  think,  attained  the  proper  point  of  view  from 
which  to  approach  the  task  of  construing  the  Act  of  Geo. 
2,  that  is  to  say,  the  point  of  view  from  which  the 
Legislature  of  the  day  must  have  viewed  the  measure 
when  they  were  framing  it."  He  ultimately,  after  argu- 
ing the  matter  at  considerable  length,  came  to  the  con- 
clusion that  the  Legislature  advisedly  used  the  same  word 
in  the  later  Act  which  they  had  employed  in  the  earlier 
Act.(a:) 

Affain,  if  we   find   that   in  previous  le&islation  two  LegisUtupe 

assmned  to 

di£Eerent  words  have  been  designedly  used  to  express  ^member  its 
two  distinct  things,  we  may  assume  that  in  subsequent  Ji^^^*''*^ 
statutes  the  Legislature  has  not  lost  sight  of  the  distinc- 
tion uniformly  observed  in  the  preceding  statutes.  Thus, 
in  SmUh  v.  Brown  (1871),  L.  R.  6  Q.  B.  729,  *the 
question  was  whether  the  Legislature  in  enacting  in 
24  Vict.  c.  10,  s.  7,  "that  the  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for  damage  done  by 
any  ship,"  intended  to  give  the  Court  jurisdiction  in  cases 
where  personal  injuries  and  death  were  caused  by  collisions 
at  sea  It  was  argued,  on  the  one  hand,  that  the  word 
"  damage "  was  a  general  word,  and  that,  according  to 
the  rule  elsewhere  (y)  laid  down  as  to  limiting  the  effect 
of  general  words,  the  word  ought  to  be  held  to  include 
personal  injuries.  On  the  other  hand,  it  was  pointed  out 
that  in  previous  enactments  on  this  subject  the  word 
'^  injury "  was  always  used  when  it  was  intended  to 
leg^late  as  to  personal  injuries  and  loss  of  life,  and  that 
the  word  ''  damage "  was  confined  to  harm  done  to 
property  and  inanimate  things.  This  latter  argument 
prevailed.  (i2;)  "  That  this  distinction,"  said  Cockburn,  C.J., 
^  ia  of  a  substantial  character  and  necessary  to  be  attended 
to  is  apparent  from  the  fact  that  the  Legislature  in  two 


(x)  AHhoQgb  this  jnd^ent  was  ovemiled  by  the  Hoom  of  Lords  in  Cojh' 
land  ▼.  Daoiu  (1872),  U  B.  5  H.  L.  358,  397,  this  particular  argument  was 
not  qaestiooed. 

(y)  Infra,  f.  201. 

Xz)  The  ^Ucta  of  Bu^Uay,  L.  J.,  in  The  Fraruxma  (1877),  2  P.  D.  174, 
mm  to  this  case  of  SmUhv.  Brown  may  be  considered  as  dissented  from  by  the 
HouM  of  Lords  in  Stward  ▼.  Vera  Cruz  (1884),  10  App.  Cas.  59. 
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recent  Acts,  both  having  reference  to  the  liability  of 
shipowners  in  respect  to  ^  injury '  and  '  damage/  has  in  a 
series  of  sections  carefully  observed  this  distinctive 
phraaeology,  epeakmg  in  distinct  terms  in  the  same 
section  of  loss  of  life  and  personal  injniy  on  the  one 
hand,  and  loss  and  damage  done  to  ships,  goods,  or  other 
property  on  the  other.  In  those  Acts  t^e  term  *  damage ' 
is  nowhere  used  as  applicable  to  injory  done  to  the  person, 
but  is  appUed  only  to  property  and  inanimate  things,  and 
we  see  no  reason  to  suppose  that  the  Legislature  in  using 
the  term  in  the  enactments  we  are  considering  had  lost 
sight  of  the  distinction  uniformly  observed  in  the  pre- 
ceding statutes." 
CoDstnictioii  4.  K  there  is  a  general  tendency  of  decision,  whether  at 
with^nbUo^^  oommon  law  or  under  statute,  to  a  particular  legal  result, 
policy.  ii  jjjuy  fairly  \)Q  2sid  to  be  the  policy  of  the  law  to  effect 

that  result. 

In  construing  statutes,  however,  this  policy  can  only 
be  taken  into  acooimt  when  the  statute  being  dealt  with 
is  not  explicit.  To  adopt  any  other  method  of  construc- 
tion is  to  impose  upon  the  subject  the  political,  moral, 
social,  or  religious  views  of  the  judges,  instead  of  con- 
struing and  ascertaining  the  definite  intention  of  the 
Legislature. 

It  has  been  sometimes  said  that  a  statute  may  be 
construed  in  accordance  with  public  policy. 

It  was  argued  by  Serjeant  Stephen  in  Hine  v. 
Beynolds  (184t0),  2  Scott  N.  R.  419,  that  "it  is  a 
sound  general  principle  in  the  exposition  of  statutes 
that  less  regard  is  to  be  paid  to  the  words  that  are 
used  than  to  the  policy  which  dictates  the  Act ; "  and  in 
R  V.  Ripswell  (1828),  8  B.  &  0.  471,  Bayley,  J.,  held 
that  the  word  "  void"  as  used  in  28  Geo.  3,  c.  48,  s.  4, 
^  should  receive  its  full  force  and  effect,"  because  it  had' 
been  introduced  into  the  statute  "  for  public  purposes." 
The  cases,  however,  cited  by  Serjeant  Stephen  in  support 
of  his  proposition  do  not  bear  it  out,  and  on  several 
occasions  this  principle  of  construction  has  been  called  in 
question.     In  JR.  v.  St.  Gregory  (1834),  2  A.  &  E.  99, 
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107,  Tannton,  J.,  said,  with  regard  to  the  dictum  of 
Bayley,  J.,  in  B,  y.  Hipswdl^  ^'  In  that  case  the  judgment 
was  rested  partly  on  the  consideration  of  public  policy, 
a  very  questionable  and  unsatisfactory  ground,  because 
men's  minds  differ  much  on  the  nature  and  extent  of 
public  policy." 

If  pabUc  poUcy  is  taken  as  meaning  general  conri- 
derations  of  State  or  of  opinion  apart  from  the  statute 
under  discussion,  the  existence  of  the  rule  is  open  to 
serious  question,  and  its  application  is  difficult,  if  not 
mischievous. 

If  the  term  merely  indicates  the  policy  (a)  of  the 
Legislature  as  indicated  in  the  statute  or  group  of 
statutes  under  consideration^  it  is  merely  an  alternative 
^confession  to  "  the  intention,"  "  the  evil "  or  "  the  mis- 
chief "(6)  of  the  statute. 

Many  judges  have   pointed  out  the  dangers  of  re- Objections  to 
sorting  to  considerations  of  public  policy  in   the   first 
sense  as  an  aid  to  the  construction  of  contracts  in  terms 
which  are  equally  applicable  to  statutes. 

In  Hardy  v.  FothergUl  (1888),  13  App.  Cas.  at  p.  358, 
Lord  Selbome  thus  stated  the  proper  course  to  be 
adopted  : — "  It  is  not,  I  conceive,  for  your  lordships  or  for  1 
any  other  Court  to  decide  such  questions  as  this  under 
the  influence  of  considerations  of  policy,  except  so  far 
aR  that  policy  may  be  apparent  from,  or  at  least  con- 
sistent with,  the  language  of  the  Legislature  in  the. 
statute  or  statutes  upon  which  the  question  depends." 

"  Public  policy,"  said  Burroughs,  J.,  in  Fawntleroifs 
case,{c)  "  is  a  restive  horse,  and  when  you  get  astride  of 
it  there  is  no  knowing  where  it  will  carry  you."(d) 

The  question  arose  in  Re  Mirams  (1891),  1  Q.  B. 

(a)  For  ducuBsion  of  the  policy  of  a  colonial  Act,  see  AUion  v.  Burns 
(1889),  15  App.  Cas.  60. 

{b)  "  It  18  a  settled  principle  that  the  Court  should  so  constrae  an  Act  of 
Parliament  as  to  apply  the  statutory  remedy  to  the  evil  or  mischief  which  it 
IS  tfao  inlention  of  the  statute  to  meet."  JPer  Lord  Shand,  Glasgow  y.  HiU- 
head  (1885),  12  Bettie  (Sc.)  872. 

Ce)  Andcatle  v.  BoUand  (1830),  4  Bligh  N.  B.  194,  2  Dow  &  CI.  1. 

(d)  Approved  by  Lord  Bramwelj,  in  Moqul  Co,   v.  McGregor  (1892), 
A.  C.  45.    See  Cleaver  ▼.  Mutual  Reserve  Fund  (1892),  1  Q.  B.  147. 
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594,  whether  a  charge  giyen  by  a  bankrupt  ,oii  his 
salary  as  chaplain  of  the  Birmingham  workhouse  was 
void  on  the  ground  of  public  policy.  Caye,  J.,  said 
(at  p.  595),  "  As  we  all  know,  certain  kinds  of  contracts 
have  been  held  void  at  common  law  on  this  ground — 
a  branch  of  the  law,  however,  which  certainly  should 
not  be  extended,  as  judges  are  more  to  be  trusted  as 
interpreters  of  the  law  than  as  expounders  of  what  is 
called  public  policy."(«) 

Public  policy  appears  to  be  available  only  as  a  ground 
for  holding  a  will  or  contract  void,  (/)  and  not  to  be  of 
any  appreciable  value  in  the  construction  of  a  statute. 
No  need  arises  for  its  invocation  except  in  case  of  un- 
certainty as  to  the  existence  of  a  positive  and  definite 
rule  of  law,  for  where  a  statute  is  clearly  contrary  to  a 
"^    rule  of  the  common  law  the  latter  must  give  way. 
Limitation  of '        5.  Words  of  limitation  are  not  to  be  read  into  a  statute 
meaniDg.         jf  ^  g^n  be  avoided.     This  cardinal  point  is  thus  stated  by 
Bowen,  L.  J.,  in  iJ.  v.  Liverpool  Justices  (1 8  8  3),  1 1  Q.  B.  D. 
649  :  "  One  objection  which,  to  my  mind,  is  almost  con- 
clusive against  it  [the  decision  in  Ex  parte  Todd  (1878), 
3  Q.  B.  D.  407]  is  this,  that  so  to  construe  the  section 
[s.    14   of  9   Geo.  4,  c.   61]  is  reading  into  it    words 
which  limit  it&  primd  facie  operation,  and  make  it  some- 
thing different  &om,  and  smaller  than,  what  its  terms 
express.     Now,  certainly  we  should  not  readily  acquiesce 
in  a  non-natural  construction  which  limits  the  operation 
of  the  section  so  as  to  make  the  remedy  given  by  it  not 
commensurate  with  the  mischief  which  it  was  intended 
^   to  cure."  ^ 
Howtoascer-       But  in  some  cases  a  limitation  may  be  put  on  the 
limiution^^     Construction    of   the   wide    terms    of  a    statute.      Lord 
Herschell  said    in  Cox  v.  Hakes  (1890),  15   App.  Cas. 
526:    "It    cannot,    I    think,    be  denied   that,    for   the 

(«)  See  Parsons  Y.  Brand  (1890),  25  Q.  B.  D.  110,  as  to  the  view  of  the 
Court  of  Appeal  of  the  provisions  of  the  Bills  of  Hale  Acts. 

(/)  See  Bam  Coomar  v.  Chunder  Canto  (1876),  2  App.  Cas.  186,  at 
p.  210,  C.  P.,  per  Montague  Smith  (champerty)  ;  Collins  v.  Lodee  (1879), 
4  App.  Cas.  674,  at  p.  686  ;  Pollock  on  Contracts  (5th  ed.),  pp.  298  e(  sqq* ; 
Ex  parte  Huggins  (1882),  21  Ch.  D.  85. 
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purpose  of  constroing  any  enactment,  it  is  right  to  look, 
not  only  at  the  provision  immediately  under  constmction, 
but  at  any  others  found  in  connection  with  it  which 
may  throw  light  upon  it,  and  afford  an  indication  that 
general  words  employed  in  it  were  not  intended  to  be 
applied  without  some  limitation."(^) 

And  a  similar  canon  has  been  laid  down  in  the  Privy 
Council  in  Blackwood  v.  R.  (1882),  8  App.  Oas. 
94 :  "  One  of  the  safest  guides  to  the  construction  of 
sweeping  general  words  which  it  is  difficult  to  apply 
in  their  full  literal  sense  is  to  examine  other  words 
of  like  import  in  the  same  instrument,  and  to  see  what 
limitations  must  be  imposed  on  them.  If  it  is  found 
that  a  number  of  such  expressions  have  to  be  subjected 
to  limitations  or  qualifications,  and  that  such  limitations 
or  qualifications  are  of  the  same  nature,  that  forms  a 
strong  argument  for  subjecting  the  expression  in  dispute 
to  a  like  limitation  or  qualification." 

The  point  raised  in  the  case  was  whether,  in  the 
colonial  Act  ''  personal  estate "  subject  to  duty  under 
the  Act  did  or  did  not  include  personalty  situate  outside 
the  limits  of  the  colony,  and  to  which  a  colonial  probate 
did  not  give  title  to  administer. 

This  question  might  have  been  solved  by  reference  to 
the  constitutional  rule  that  a  colony  cannot  legislate  in 
respect  of  anything  outside  its  local  limits,  but  it  is  the 
settled  policy  of  the  Privy  Council  not  to  decide  that 
colonial  Acts  are  ultra  vires  if  it  can  avoid  that  con- 
clusion, but  rather  to  read  wide  general  words  as  subject 
to  some  limitation  in  the  same  way  as  terms  in  English 
Acts  sometimes  receive  limitation  to  avoid  what  is 
assumed  to  have  been  an  undesigned  conflict  with  inter- 
national law.(A) 

"As  a  matter  of   ordinary  construction,"  said  Lord 9«nerai wonis 
Bramwell  in  Greai  Western  Railway  Co.  v.  Synndon^  <fec.,  ^mdem  gemrit 

rule. 

(g)  And  see  also  the  F]>eech  of  Lord  Bramwell  in  that  case,  and  Maxwell 
on  Dtatutea,  p.  242,  therein  cited. 

(A)  See  ifaeleodv,  Ait-Gen.  for  Nev*  South  Wales  (1891),  A.  C.  456, 
458. 


« «. 
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Railway  Go.  (1884),  9  App.  Cas.  808,  "where  several 
words  are  followed  by  a  general  expression  which  is 
as  much  applicable  to  the  first  and  other  words  as  to 
the  last,  that  expression  is  not  limited  to  the  last, 
but  applies  to  all.  For  instance,  ^  horses,  oxen,  pigs, 
and  sheep,  from  whatever  conntiy  they  may  come' — 
the  latter  words  would  apply  to  horses  as  mach  as  to 
sheep.'XO  But,  speaking  generally,  there  must  be  some 
kind  of  limitation  to  the  meaning  of  general  words  in  a 
statute.  Lord  Bacon's  maxim  on  this  subject  is.  Verba 
generaiia  restringuntur  adhaMLitaiem  rei  vd  persafUB.{j) 
fu4^<.^^^  '  This  rule  of  law,  generally  known  as  the  efvsdem  generis 
^<  •  *<  \  *  J      ;  Yxi\e^  was  enunciated  by  Lord  Campbell  in  R.  v.  Edmundsan 

(1859),  28  L.  J.M.C.  213,atp.  215.    "  I  accede,"  said 

he,  "to  the  principle  laid  down  in  all  the  cases  which  have 

been  cited,  that,  where  there  are  general  words  following 

iparticular  and  specific  words,  the  general  words  must  be 

^confined  to  things  of  the  same  kind  as  those  specified." 

Thus,  it  was  held  in  R.  v.  Payne  (1866),  1  C.  C.  R.  28, 

that  a  crowbar  was  included  under  the  words  ^'  any  other 

28  A  29  Vict    article  or  thing  "  as  used  in  the  Prison  Act,  1865,  &  37, 

which  makes  it  indictable  to  convey  into  a  prison,  with 

intent  to  facilitate  the  escape  of  a  prisoner,  ^^  any  mask, 

dress,  or  other  disguise,  or  any  letter,  or  any  other  article 

or  thing."     A  bankrupt  worked  in  a  colliery,  and  was 

paid  according  to  the  work  he  did  from  twenty-five  to 

thirty  shillings  a  week.     It  was  sought  to  make  a  part 

of  these  earnings  available  for  creditors  under   s.  53   of 

45 & 46 Vict,    the  Bankruptcy  Act,  1883,  as  being  "salary  or  income 

other  than  as  i^oresaid."     But  the  Queen's  Bench  Division 

held,  in  Re  Jones,  Ex  paHe  Lloyd  (1891),  2  Q.  B.  231, 

that  the  earnings  in  question  were  not  efusdem  generis 


(i)  In  Fletcher  v.  Lord  Sondes  (1826),  3  Binff.  601  (H.  L.),  &t  p.  680, 
Best,  C.J.,  said,  "  By  14  Geo.  2,  c.  1,  persons  who  shoald  steal  sheep  or  anjf 
other  cattle  were  depriyed  of  the  benefit  of  clei^j,  but  until  the  Legis- 
latnre  distinct! j  specified  what  cattle  were  meant  to  be  included,  the  judges 
felt  that  thej  could  not  applj  the  statute  to  anj  other  cattle  but  sheep.*' 

[j)  See  liord  Bacon's  Works,  hy  Spedding,  voL  vii.  p.  356.  This  maxim 
is  freqaentlj  cited  in  courts  ofUw;  e.g.^  OunneHadv.  Jnrics  (1874),  L.  B.  10 
Ex.  69  ;  Washer  v.  Elhott  (1876)  1  C.  P.  D.  174. 


c.  126. 


c.  52. 
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wiUi  the  "salary"  mentioned  in  the  preceding  part 
of  the  section,  following  the  decision  of  the  Court  of 
Appeal,  in  Re  Hutton,  Ex  parte  Benwell  (1884),  14 
Q.  B.  D.  301,  that  the  income  received  by  a  bone- 
setter  from  the  fees  of  patients  was  not  in  the  nature 
of  salary.  So,  in  Ashbury  Carriage  Co.y.  Itiche (187 5)^  ' 
L.  R.  7  H.  L.  653,  a  question  arose  as  to  the  meaning 
of  the  words  ''  general  contractors."  It  appeared  that  the 
memorandum  of  association  of  the  company  stated  that 
the  company  was  formed  for  the  purpose  (among  others) 
''of  carrying  on  the  business  of  mechanical  engineers 
iind  general  contractors.^'  **  Upon  all  ordinary  principles 
of  construction,"  said  Lord  Cairns,  "  these  words  must 
be  referred  to  the  part  of  the  sentence  which  imme- 
diately precedes  them  .  .  .  •  therefore  ....  the  term 
'general  contractors'  would  be  referred  to  that  which 
goes  immediately  before,  and  would  indicate  the  making 
generally  of  contracts   connected  with  the  business  of 

mechanical  engineers If  these  words  were  not  to 

be  interpreted  as  I  have  suggested,  the  consequence 
would  be  that  they  would  stand  absolutely  without  any 
limit  of  any  kind  ....  and  would  authorize  the  making 
of  contracts  of  any  and  every  description,  and  the  memo- 
randum of  association,  in  place  of  specifying  a  particular 
kind  of  business,  would  virtually  point  to  the  carrying  on 
of  business  of  any  kind  whatever,  and  would  therefore  be 
altogether  unmeaning."  j 

In  accordance  with  this  principle  of  construction,  it  has  General  words 
always  been  held  that  general  words  following  particular  ^^^'^^'^^jjg 
words  will  not  include  anythine:  of  a  class  superior  to  o/  a  class  supe- 
that  to  which  the  particulcu*  words  belong.     This   was  ticular  words 
pointed  out  by  Lord  Coke  in  Archbishop  of  Canterbury's  ***®^  '<>i^<^^- 
case  (1596),   2    Bep.   46  a.     He  there  says,  as  to  the 
statute  of  31  Hen.  8,  c.  43,  which  discharged  from  pay- 
ment of  tithes  all  lands  which  came  to  the  Crown   by 
-dissolution,  renouncing,  relinquishing,  forfeiture,  giving 
up,   or  by  any  other  means^  that  this  statute  only  dis- 
charged from  tithes  lands  which  came  to  the  Crown  by 
these  or  by  any  other  inferior  means,  but  did  not  dis- 
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charge  from  tithe  land  which  came  to  the  Grown  by 
virtue  of  an  Act  of  Parliament,  "  which  is  the  highest 
manner  of  conveyance  that  can  be."     So  also  in  2  Inst. 
457,  Lord  Coke,  in  commenting  upon  the  Stat.  West.  2, 
c.   41,  said,  '^  Seeing  this  Act   beginneth  with  abbots 
and  oonclndeth  with  other  religions  houses,  bishops  are 
not  comprehended  within  this  Act,  for  they  are  superior 
to  abbots,  and  these  words  [other  religious  houses]  shall 
extend  to  houses  inferior  to  them  that  were  mentioned 
before."     Thus,  in  Cosher  v.  Holmes  (1831),  2  B.  &  Ad. 
592,   it  was  held  that  the  general    words   ^'all    other 
metals "  following  the  particular  words  "  copper,  brass,, 
pewter,  and  tin,"  in  the  local  Act  of  6  Geo.  4,  c.  clxx.^ 
did  not  include  silver  or  gold,  those  latter  metals  bein^ 
of  a  superior  kind  to  the  particular  metals  mentioned  in 
the  Act* 
Meaning  of    T)L  The  question  whether,  when  the  Legislature  have  used 
not  following:   general  words  in  a  statute,  not  following  particular  or 
wo^^w      specific  words,  those  words  are  to  receive  any  (and,  if  so, 
limited.  what)  limitation^  is  one  which  may  sometimes  be  answered 

'  by  considering  whether  the  intention  of  the  Legislature 
on  this  point  can  be  gathered  from  other  parts  of  the 
statute.  '*  It  is  a  sound  maxim  of  law,"  said  the  Jadidal 
Committee  in  Att.^Gen.  v.  Mercer  (1883),  8  App.  Cas. 
,778,  "that  every  word  [in  a  statute]  ought  primd /dd^ 
to  be  construed  in  its  primary  and  natural  sense,  unless 
a  secondary  or  more  limited  sense  is  required  by  the..§nb- 
ject  or  the  cont^."  This  was  so  held  in  Hawkins 
V.  Gathercole  (IS 5 5),  24  L.  J.  Ch.  338,  on  the  con- 
struction of  1  &  2  Vict.  c.  110,  where  it  was  held  that 
the  word  ^'  tithes,"  in  the  Act^  must  be  confined  to  lay 
tithes.  This  doctrine  is  clear  from  a  long  list  of  authorities 
which  appear  all  to  be  founded  on  the  case  of  StradHnff- 
V.  Morgan  (1560),  Plowd.  204.  ^In  that  case  it  is 
said  as  follows : — "  The  judges  of  the  law,  in  all  times 
past,  have  so  far  pursued  the  intent  of  the  makers  of 
statutes,  that  they  have  ex})Ounded  Acts  which  are 
general  in  words  to  be  but  particular  where  the  intent 
was  particular.  ....  The  sages  of  the  law  heretofore 
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have  oonstrned  statutes  quite  contrary  to  the  letter  in 
some  appearance,  and  those  statutes  which  comprehend 
all  things  in  the  letter  they  have  expounded  to  extend 
but  to  some  things,  and  those  which  generally  prohibit  all 
people  from  doing  such  an  act  they  have  interpreted  to 
permit  some  people  to  do  it,  and  those  which  include 
every  person  in  the  letter  they  have  adjudged  to  reach 
to  some  persons  only,  which  expositions  have  always  been 
founded  upon  the  intent  of  the  Legislature,  which  they  have 
collected,  sometimes  by  considering  the  cause  and  necessity 
of  making  the  Act,  sometimes  by  comparing  one  part  of 
the  Act  with  another,  and  sometimes  by  foreign  circum- 
stances. So  that  they  have  ever  been  guided  by  the 
intent  of  the  Legislature,  which  they  have  always  taken 
according  to  the  necessity  of  the  matter,  and  according  to 
that  which  is  consonant  to  reason  and  good  discretion." 
This  rule  is  well  illustrated  by  the  decision  arrived  at 
in  The  Dowse  (1870),  L.  R.  3  Ad.  &  E.  135,  with  re- 
gard to  31  &  32  Vict.  c.  71,  s.  3,  which  enacts  that 
certain  county  courts  shall  have  jurisdiction  as  to  '*  any 
claim  for  ...  .  necessaries  •  .  .  ."  It  was  contended 
that  the  words  *'  any  claim  "  ought  not  in  any  way  to  be 
limited,  and  that  although  the  High  Court  of  Admiralty 
would  have  no  jurisdiction  in  the  particular  matter  in 
question,  still,  that  it  was  intended  by  this  Act  to  give 
comity  courts  jurisdiction  as  to  all  claims  for  necessaries, 
whether  the  High  Court  of  Admiralty  had  jurisdiction  over 
such  claims  or  not.  This  argument  was  not  acceded  to, 
and  the  Court  held  that  the  words  used  in  the  Act  would 
be  satisfied  if  the  county  court  jurisdiction  was  confined 
to  cases  where  the  High  Court  of  Admiralty  would  have 
jurisdiction. 

Although  it  often  happens  that  the  words  used  in  a  Difficulty  of 
statute  are,  as  Coleridge,  J.,  observed  in  Clayton  v.  Femvick  g'^^i^nUe. 
(1856),  6  E.  &B.  131,  "so  general  that  they  must  receive 
some  limitatioD,"  it  is  difficult,  as  the  following  cases  will 
show,  to  lay  down  any  general  rule  for  arriving  at  the 
intention  of  the  Legislature  as  to  the  precise  limitation 
which  must  be  put  upon  the  meaning  of  general  words 


n 
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Qsed  in  a  statute.  In  Cargo  ex  Argos  (1872),  L.  B.  5 
P.  G.  145,  a  similar  question  arose  to  that  decided  in  The 
Dowsejijc)  namely,  what,  if  any,  limitation  was  to  be  put  upon 
the  meaning  of  the  words  "  any  daim,**  as  used  in  32  & 
33  Vict.  c.  51,  s.  2,  and  although  in  The  Dowse  those 
words,  as  used  in  a  statute  in  pari  materid  with  this  Act, 
were  held  to  be  used  in  a  limited  sense,  the  Court  over- 
ruled a  case  in  which  a  limitation  had  been  put  upon 
their  meaning,  and  declined  in  this  case  to  put  any  limi- 
tation whatever  upon  thenu  So  also  in  Giovanni  Dapueto 
V.  WyUie  (1874),  L.  R.  5  P.  C.  492,  the  same  Court 
declined  to  limit  the  meaning  of  the  words  "  carried  into," 
and,  following  the  decision  of  Dr.  Lushington  in  The 
Bahia  (1863),  Br.  &  Lush.  61,  they  held  that  the  words 
were  advisedly  used  instead  of  "  imported,"  in  order  to 
give  to  the  Court  the  utmost  jurisdiction.  So,  in  Duke  of 
Newcastle  v.  Morris  (1870),  L.  R.  4  H.  L.  661,  it  waa 
^4  &  25  viot.  held  that  the  words  ^*  all  debtors  "  as  used  in  the  Bank- 
ruptcy Act,  1861,  s.  69,  included  persons  of  every  de- 
scription, and  that  peers  could  not  claim  exemption  from 
the  operation  of  the  Act  on  the  ground  that  they  had  the 
privilege  of  Parliament.  >  But,  on  the  other  hand,  it  was 
held  in  Lord  Colchester  v.  Ketoney  (1866),  L.  R.  1  Ex. 
380,  that  the  38  Geo.  3,  c.  5,8.  25,  which  exempted  "any 
hospital "  from  land  tax,  only  applied  to  hospitals  existing 
at  the  time  the  Act  was  passed.  So  also  in  Beclcford  y. 
Wade  (1805),  17  Ves.  91,  Sir  W.  Grant  pointed  out  that 
the  Legislature  evidently  considered  that  the  general  words 
of  32  Hen.  8,  c.  1,  which  declared  that  "all  and  every 
person  or  persons  "  may  devise  their  lands  by  will,  would 
enable  infants  or  insane  persons  to  devise  by  will,  becaose 
they  subsequently  passed  34  Hen.  8,  c.  5,  expressly  to 
prohibit  this.^  So  in  ffShanassy  v.  Joachim  (1875), 
1  App.  Cas.  90,  it  was  held  that  the  word  "person  "(2)  in 
a  colonial  Act  was  not  necessarily  restricted  to  persons 


(k)  (1870)  L  H.  3  Ad.  &  E.  135,  cited  ante,  p.  203. 
{l)  As  to  what  the  word  "  person  **  will  or  will  not  include,  vide  tvpra, 
p.  176,  and  Appendix  A.,  8,v.  "Person." 
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above  twenty-one,  bnt  might  include  infants,  especially  as 
the  Act  enlarged  the  power  which  infants  previously  had 
before  the  passing  of  the  Act.  '^  And  in  Movant  v.  Taylor  * 
(1876),  1  Ex.  D.  188,  it  was  held  that  the  words  "order 
for  the  payment  of  money  or  otJiertvise^*'  used  in  11  &  12 
Vict  c.  43,  8.  1,  included  orders  of  every  kind,  and  that 
the  role  as  to  efusdem  ffeneris  did  not  here  apply.  And 
in  i2.  V.  White  (1867),  L.  R.  2  Q.  B.  563,  it  was  held 
that  the  words  "  or  otherwise  incapable  of  acting," 
following  the  words  "dead  or  absent,"  were  not  to  be 
confined  merely  to  physical  incapacity  analogous  to  death 
or  absence,  but  applied  to  any  kind  of  incapacity,  whatever 
might  be  the  cause. 

^'  General  words  in  a  statute,"  said   Brett,  L.J.,  in  General  words 
Mbayet  v.  Niboyet  (1878),  4  P.  D.  19,  "  have  never,  so^pi*'o%t^ 
far  as  I  am  aware,  been  interpreted  so  as  to  extend  the  ^^  tjf ^^Jj^^n 
action  of  the  statute  beyond  the  territorial  authority  of  persons  or 
the  Legislature."     Said  Lord  Esher,  M.R.,  in  Colquhoun    ^°^^ 
V.  Heddon  <1890),    25  Q.  B.  D.  at  p.   135:    "Unless 
Parliament  expressly  declares  otherwise,  in  which  case, 
even   if  it  should  go  beyond  its  rights  as  regards  the 
comity  of  nations,  the  Courts  of  this  country  must  obey 
the  enactment.     The  proper  construction  to  be  put  upon 
general  words  used  in  an  English  Act  of  Parliament  is 
that  Parliament  was  dealing  only  with  such  persons  or 
things  as  are  within  the  general  words  and  also  within 
its  proper  jurisdiction,  and  that  we  ought  to  assume  that 
Parliament  (unless  it  expressly  declares  otherwise),  when 
it  uses  general  words,  is  only  dealing  with  persons  or 
things  over  which  it  has  properly  juri8diction."(m)     Pry, 


(m)  In  Ex  parte  Blain  (1879),  12  Ch.  D.  583,  Cotton,  L.J.,  went  a 
step  rarther,  and  said  that  "we  must  not  give  to  general  words  an  interpreta- 
tion which  wonld  violate  the  principles  oflaw  admitted  and  reco^ised  in  all 
ooQDtrieB.''  This  is  in  accordance  with  what  was  said  by  Sir  W.  Scott  in 
LeLouU  (1826),  2  Dods.  210,  at  p.  239  :  "No  British  Act  of  Parliament  can 
affect  any  right  or  interebt  of  foreigners  unless  it  imposes  regulations  consistent 
with  the  law  of  nations  ....  and  the  generality  of  any  terms  employed  in 
an  Act  of  Parliament  mnst  be  narrowed  in  construction  by  a  religioun 
adherence  thereto."  But  this  doctrine  is  too  widely  stated  in  so  far  as  it 
attempts  to  put  any  fetter  on  the  supreme  power  of  the  Legislature  :  vide 
iffi'Ot  ^Art  IL  ch.  Tii. 


206  Interpretation  of  Worda. 

L.J.,  was  dispoaed  (p.  140)  to  take  the  general  words  in 
their  fnll  and  literal  meaning,  however  startling  the 
anomalies  which  might  result  fit>m  so  doing.  "  Primd 
/acUy*  said  Lord  Cran worth,  in  Jefferifs  v.  Boosey  (1854), 
4  H.  L.  C.  815,  at  p.  955,  ''the  Legislatore  of  this 
country  must  be  taken  to  make  laws  for  its  own  sub- 
jects exclusively,"  and,  however  general  the  wording 
of  an  Act  may  be,  ''  it  is  not  to  be  presumed/* 
as  Turner,  L.J.,  observed  in  Cope  v.  Doherty  (1858), 
27  L.  J.  Ch.  609,  ''that  the  British  Parliament  could 
intend  to  l^islate  as  to  the  rights  and  liabilities  of 
foreigners."  Therefore,  as  Cockbum,  C.J.,  said  in 
R.  V.  Keyn  (1876),  2  Ex.  D.  63,  at  p.  210,  "where 
the  language  of  a  statute  is  general,  and  Tnay  include 
foreigners  or  not,  the  true  canon  of  construction  is  to 
assume  that  the  Legislature  has  not  so  enacted  as  to 
violate  the  rights  of  other  nations."  Li  Thomson  v. 
AtL'Gen.  (1845),  12  CL  &  F.  1,  the  question  arose 
whether,  under  55  Greo.  3,  c.  184,  sch.  pt.  3,  which 
enacted  that  duty  should  be  payable  upon  "  eveiy 
legacy  •  ,  .  ,  given  by  any  will  or  testamentary  instru- 
ment of  any  person,"  legacy  duty  was  payable  upon 
legacies  bequeathed  by  a  testator  who  died  domiciled 
abroad,  and  it  was  decided  that  the  word  "  person  "  did 
not  apply  to  such  a  case.  "  The  very  general  words  of 
the  statute,"  said  Tindal,  C.J.,  in  delivering  the  opinion 
of  the  judges,  ''  must  of  necessity  receive  some  limitation 
in  their  application,  for  they  cannot  in  reason  extend  to 
every  person  everywhere,  whether  subjects  of  this  king- 
dom or  foreigners,  and  whether,  at  the  time  of  their 
death,  domiciled  within  the  realm  or  abroad*  We  think 
such  necessary  limitation  is  that  the  statute  does  not 
extend  to  the  will  of  any  person  who  at  his  death  was 
domiciled  out  of  Great  Britain."  (n)  So,  in  Jefferys  v. 
Boosey  (1854),  4   H.  L.  C.  815,  it  was  held  that  the 

(n)  In  Wallace  y.  AU.^Otn.  (1865),  1  Ch.  App.  1,  it  was  decided  on  similar 
grounds  that  suocession  doty  is  not  payable  upon  lands  in  England  doYised 
by  a  person  domiciled  in  a  foreign  country.  See,  howeyer,  Oohuhoun  ▼. 
Brooks  (1889),  14  App.  Cas.  506. 
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word  ''  author"  as  used  in  8  Anne,  c.  19,  which  enacts 
that  ''  the  author  of  any  book  shall  have  the  sole  liberty  ; 
of  printing  such  for  14  years,"  referred  to  British  authors  ^ 
only  and  not  to  authors  of  other  nationalities,  (o)  Simi- 
larly in  Wells  v.  Porter  (1836),  3  Scott  141,  it  was 
held  that  Sir  John  Barnard's  Act  (7  Geo.  2,  c.  8)  was 
confined  in  its  operation  to  the  stock  of  this  country,  and 
did  not  apply  to  foreign  f  ands ;  in  Cope  v.  Doherty 
(1858),  27  L.  J.  Ch.  600,  it  was  held  that  the  words 
'^  any  seagoing  ship"  as  used  in  the  Merchant  Shipping 
Act,  1854,  applied  only  to  British  ships,  and  had  no 
operation  in  the  case  of  foreign  ships;  in  Nihoyet  v. 
Niiayei  (1877),  3  P.  D.  58,  it  was  held  that  the  word 
"  husband  "  as  used  in  20  &  21  Yict.  c.  85,  s.  27,  means 
a  husband  who  is  ''  either  an  English  subject  or  domi- 
ciled in  England;" (p)  in  Ex  parte  Blain  (1879),  12  Ch.  D. 
532,  Cotton,  L.J.,  said  that  ''the  true  interpretation  of 
the  word  '  debtor '  in  the  Bankruptcy  Act,  1869  [32  & 
33  Victb  c.  71],  is  a  debtor  subject  to  the  English  bank-i 
ruptcy  law;"  and  in  Re  Blanc  (1883),  13  Q.  B.  769,  it' 
was  held  that  the  word  "  bastard  "  in  7  &  8  Vict.  c.  101, 
means  a  bastard  bom  in  this  country.  In  Price  v.  Brad- 
ley  (1885),  16  Q.  B.  D.  151,  it  was  held  that  "  any  fresh- 
water fish"  exposed  for  sale  contrary  to  the  provisions 
of  41  &  42  Vict.  c.  39,  s.  11  (1),  (4),  meant  any  fish 
wherever  caught.  Bat  Parliament  declared  the  construc- 
tion erroneous  by  49  &  50  Vict.  c.  2,  l- 

Again,  it  is  a  rule,  as  to  the  limitation  of  the  meaning  Meaning  of 
of  general  words  used  in  a  statute,  that  they  are  to  be,  if  ^^'limitod' 
possible,  construed  so  as  not  to  alter  the  common  law.  ^^^  ^^t  to 

•  ji  /-«  alter  the  com* 

^'  The  general  rule  in  exposition,    said  the  Court  of  Com-  mon  law. 

■         -        -  — . 

(o)  Bat  the  decision  of  the  House  of  Lords  in  BouUedge  v.  Law  (1868), 
L.  it.  3  H.  L.  100,  as  to  the  meaning  of  the  word  "  author  "  as  used  in  6  &  6 
Yict.  c.  45,  somewhat  qualifies  their  previoas  decision  in  Jefferyi  v.  Bootey. 
8ee  this  question  farther  discussed  under  "  Territorial  Effect  of  Statutes,*' 
infra.  Part  II.  ch.  ?ii. 

{p)  This  decision  was  overruled  by  James  and  Cotton,  L. JJ.  (di$9enHeiiJte 
Brett,  L  J.)  (1878),  4  P.  D.  1,  on  the  ground  that  the  Court  has  jurisdiction 
to  grant  a  diroroe  against  a  foreigner  '*  where  and  while  the  matrimonial 
home  is  in  England,'*  if  the  adulter/  is  committed  in  England.  Hereon  see 
Westlake,  Prifate  Int.  Law  (3rd  ed.),  pp.  76,  79,  81,  82. 
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mon  Pleas  in  Arthur  v.  Bokenham  (1708),  11  Mod.  150, 
^^  is  this,  that  in  all  doabtfnl  matters,  and  where  the  ex- 
pression is  in  general  terms,  the  words  are  to  receive 
such  a  constmction  as  may  be  agreeable  to  the  roles  of 
common  law  in  cases  of  that  natnre,  for  statutes  arejLQt 
presumed  to  make   any  alteration  in  the  common  law 
further  or  otherwise  than  the  Act  does  expressly  declare." 
Again,    in    Minet    r.   Leman    (1855),    20    Bear.   278, 
Bomilly,  M.B.,  said:    ''The   general  words  of  an  Act 
are  not  to  be  so   construed  as   to   alter   the   previous 
policy  of  the  law,  unless  no  sense  or  meaning  can  be 
applied  to  those  words  consistently  with  the  intention 
of    preserving    the    existing   policy   untouched.      This 
principle  of  construction  as  a  general  proposition  can- 
not  be  disputed."      A    right  to    demand   a   poll   is   a 
common  law  incident  of  all  popular  elections,(;)  and,  as 
such,  '^  cannot  be  taken  away  by  mere  implication  which 
is  not  necessary   for  the   reasonable  construction  of  a 
statute,"  said    Brett,    L.J.,   in  B,   v.   Wiinbledon  L.  B. 
(1882),  8  Q.  B.  D.  459,(r)  where  it  was  contended  that 
the  Public    Libraries  Acts,    1855,    1866,    and    1877, 
had  abolished  the    common  law  rule.     In  Hawkins   v. 
Oailiercole  (1855),  24  L.  J.  Ch.   334,  the  question  was 
what  meaning  was  to  be  attached  to  the  words  "  rectories 
and  tithes  "  in  1  &  2  Vict.  c.  110,  s.  13,  which  enacted 
that  "  a  judgment  already  entered  up  shall  operate  as  a 
charge  upon  all   lands,  tenements,  rectories,  advowsons, 
tithes  .  .  .  ."     On  the  part  of  the  plaintiff  it  was  con- 
tended  that  the  words  extended   to    all   rectories  and 
tithes,  both  lay  and  ecclesiastical,  and  that  consequently 
a  charge  which  he  had  upon  the  tithes  receivable  by  the 
defendant  as  rector  of  a  parish  was  a  valid  one.     For  the 
defendant  it  was  contended  that  the  statute  of  1 3  Eliz. 
c.  20,  s.  1,  which  was  merely  declaratory  of  what  had 
always  been  the  common  law  on  the  subject,  and  which 


(9)  Anthony  v.  Segtr  (1789),  1  Hagf?.  Conaistoiy  Rep.  13  (Stowell] ; 
Campbell  v.  Maund  (1836),  5  A.  &  E.  865  (Ex.  Ch.). 
(r)  See  B.  v.  Bethnal  Green  Vestry  (1875),  82  L.  T.  N.  S.  558. 
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enacted  that  '^  all  chargings  of  benefices  with  care  .... 
shall  be  utterly  void,"  rendered  the  plaintiffs  charge 
invalid,  and  that  the  words  '^ rectories  and  tithes"  only 
applied  to  lay  rectories  and  tithes.  The  Court  of  Appeal 
decided  in  favour  of  the  defendant ;  and  Tamer,  L. J.,  in 
giving  jadgment,  said:  *'  It  is  one  of  the  privileges  of  the 
clergy,  secured  to  them  by  Magna  Charta,  that  distresses 
shall  not  be  taken  by  sheriffs  in  the  inheritance  of  the 

chnrch  wherewith  it  was  antiently  endowed These 

privileges  remained  intact  down  to  the  time  of  the 
passing  of  this  Act,  and  looking  to  the  cases  referred  to, 
I  am  very  much  disposed  to  think  that  the  general  words 
used  in  this  section  ought  not  in  any  event  to  be  held  to 
have  abrogated  these  privileges,  there  being  ample  room 
for  them  to  operate  otherwise."  Another  decision  which 
illustrates  this  principle  is  that  of  i2.  v.  Harrald  (1872), 
L.  R.  7  Q.  B.  361.(s)  In  that  case  it  was  contended^ 
that  the  32  &  33  Vict.  c.  55,  s.  9,  which  enacts  that, 
''whenever  words  occur  which  import  the  masculine 
gender  the  same  shall  be  held  to  include  females  for  all 
parposes  connected  with  the  right  to  vote  at  elections," 
enfranchised  not  only  single,  but  also  married  women. 
But  it  was  held  that  it  did  not.  "Marriage,"  said 
Mellor,  J.,  "is  at  common  law  a  total  disqualification, 
and  a  married  woman  therefore  could  not  vote,  her  exist- 
ence for  such  a  purpose  being  merged  in  that  of  her  . 
husband."  The  32  &  33  Vict.  c.  55,  was  passed  because, 
as  Cockbum,  C. J.,  observed,  "  it  was  thought  to  be  a 
hardship  that  when  women  bore  their  share  of  the  public 
burthens  in  respect  of  the  occupation  of  property,  they 
shoold  not  also  share  the  rights  to  the  municipal  franchise 
and  be  represented ;  and  it  was  thought  that  unmarried 

women  ought  to  be  allowed  to  exercise  these  rights 

But  it  seems  quite  clear  that  this  statute  had  not  married 
women  in  its  contemplation." 

(«)  See  Bemfard'Hope  ▼.  Lady  SandJiurtt  (1889),  24  Q.  B.  D.  79. 
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1.  Parts  of  a  statute 

2.  Effeot  of   title,  marginal 

notes,  and  punctuation . 

Full  title,  marginal  notes, 
and  punctuation,  form 
no  part  of  an  Act  . 

Curious  mistake  in  31  &  82 
Vict.  c.  89     • 
(  Short  titles  part  of  an  Act 

FuU  title  sometimes  con- 
sidered in  construing 
obscure  enactment 

Marginal  notes  rarely  con- 
sidered in  construing 
enactment 

Punctuation  throws  no 
light  on  meaning  of 
enactment 

Consequent  difficulty  of 
deciding  whether  words 
are  to  be  construed 
reddendo  singula  singulis 

3.  Effect  of  preamble  . 
Object  of  preamble  . 
Preamble  is  integral  part 

of  statute 

If  language  of  enactment 
is  clear,  preamble  must 
be  disregarded 

If  language  is  not  clear, 
preamble  may  be  re- 
sorted to  to  throw 
light  on  meaning  .        .  223 

If  vQTj  general  language 
is  used,  preamble  may 
indicate  in  what  parti- 
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cular    instances    enact- 
ment is  to  apply     .         .  223 

But  it  will  always  be  a 
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whether  an  Act  is  suffi- 
ciently explicit  by  itself  225 

Effect  of  headings     .         .  226 

The  "  headings  "  found  in 
certain  Acts  are  part  of 
the  Act ....  22t; 

But  are  not  to  be  taken 
into  account  if  the 
enactment  is  clear         .  228 

Sub-headings    .        .         .  229 

Effect  of  Interpretation 
clauses  .        .        .         .231 

Usually  extend  meaning 
of  word  interpreted       .  23^ 

But  do  not  in  that  case 
take  away  the  natural 
and  ordinary  meaning  of 
words  interpreted  .        .  233 
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ex  ahundanti  cttuteld        .  235 

Do  not  necessarily  apply 
on  every  occasion  when 
word  interpreted  is  used 
in  Act    ....  23<; 
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of  an  Act       ,        .        .  23G 

Form  given  in  schedule 
cannot  control  operation 
of  Act  .        .        .        .237 

Effect  of  enacting  clauses 
immaterial   whether  an 


Effect  of  One  Part  of  Statute  upon  Other  Parts. 


211 


^, 


PAGX 

enactment  is  contained 
in  separate  sections  or 
not         .        •        ,        .  237 

Construction  of  repugnant 
clauses  ....  239 

Construction  of  repugnant 
proviso  •        .        •        .  240 

Construction  of  repugnant 
saving  clause         .        .  240 
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Former  rule  as  to  pleading 
proviso  or  saving  clause  241 

Implied  savings        .        .  242 

Construction  of  general 
and  specific  enactments 
if  repugnant .        .        .  242 

Rule  applies  if  one  Act 
is  incorporated  into 
another ....  244 


1.   An  Act  of  Parliament  at  the  present  day  (a)  consists  Division  of 

-,,-,,.  ..  ^  f  \  f  statute  into 

of  the  following  parts,  viz. : —  parts. 

1.  The  title.  ^^ — "^ 

2.  Marginal  notes. 

3.  The  preamble. 

4.  Headings. 

5.  The  interpretation  clauses. 

6.  The  schedules. 

7.  The  enacting  clauses. 

8.  The  day  of  its  receiving  the  royal  assent.(6) 
It  is,  of  course,  often  the  case  that  an  Act  of  Parlia- 
ment consists  merely  of  one  or  more  enacting  clauses,  and 
has  no  headings,  interpretation  clause,  schedules,  or  even 
preamble. 

"  In  the  fifth  year  of  Henry  VIII.  it  first  became  the 
custom  to  put  a  distinct  title  to  every  particular  chapter 
of  a  statute.  The  subdivison  of  statutes  into  chapters 
must  be  understood  to  have  been  perfectly  arbitrary. 
The  same  may  be  predicated  of  the  titles  prefixed  to  the 
chapters,  which  have  often  been  the  mere  invention  of 
modem  editors."(c)  In  Bacon's  Abr.  tit.  Statute  (A),  it 
is  said  that  the  custom  of  prefixing  1  i  les  began  about  the 
eleventh  year  of  Henry  VII. 

2.  "  Every  Act  of  Parliament,"  says  Sir  Henry  Thring  Title,  margiuai 
in  his  pamphlet  on  Practical  Legislation,  p.  37,  "  should  pSnctuSon 

form  no  part  of 


an  Act. 


(a)  As  to  when  the  present  form  of  statute  was  first  adopted,  see  Ma  v,  Pari. 
Pract.  (9ih  ed.),  pp.  519  e<  aqa.;  ante.  p.  21. 

(6)  Thu  is  made  part  of  tne  Act  by  33  Gko.  3,  c.  13  ;  see  this  discussed 
in  coapter  on  "Commencement  and  Duration  of  Effect  of  Statutes," 
Part  II.  ch.  v. 

(e)  Dwarris  on  Statutes  (2nded.),  p.  462. 
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have  a  short  title,  ending  with  the  date  of  the  year  in 

which  it  is  passed For  although  Lord  Broagham's 

Act,  13  &  14  Vict.  c.  21,  enables  reference  to  be  made 
to  a  particalar  statute  withoat  mentioning  its  title,  it  is 
very  inexpedient  to  do  so,  as  the  mere  mention  of  a 
particular  chapter  fails  to  convey  to  the  mind  of  the 
reader  any  idea  of  the  Act  referred  to,  and  mistakes  often 
arise  from  a  misprint  in  the  number  of  a  chapter."  It  is, 
r  however,  quite  clear  that,  speaking  strictly,  neither  the 
'  full  title,  the  marginal  notes,  nor  the  punctuation  form 
any  part  of  an  Act,  and  that  they  ought  not  to  be  allowed 
in  any  way  to  affect  its  construction.  This  was  clearly 
'  pointed  out  by  Willes,  J.,  in  Claydon  v.  Green  (1868), 
L.  B.  3  C.  P.  511,  522.  He  there,  after  complaining 
how  Bills  were  formerly  engrossed  upon  one  or  more  rolls 
of  Parliament,  a  practice  discontinued  since  1849,(<Q  goes 
on  to  say  as  follows : — "  I  desire  to  record  my  conviction 
that  this  change  in  the  mode  of  recording  them  cannot 
affect  the  rule  which  treated  the  title  of  the  Act,  the 
mai^inal  notes,  and  the  punctuation,  not  as  forming  part 
of  the  Act,  but  merely  as  a  contenvporanea  exposUio.  The 
Act  when  passed  must  be  looked  to  just  as  if  it  were  still 
entered  upon  a  roll,  which  it  may  be  again  if  Parliament 
should  be  pleased  so  to  order^  in  which  case  it  would  be 
without  these  appendages,  which,  though  useful  as  a 
guide  to  a  hasty  inquirer,  ought  not  to  be  relied  upon  in 
Curious  mis-  coustruing  an  Act  of  Parliament.''(e)  It  may  be  noticed, 
32  Vict  c.  89.  however,  that  there  is  one  Act  of  Parliament,  31  &  32 


(r/)  The  Bills,  as  soon  as  thej  are  passed,  are  now  printed  on  vbIIqdi  by 
the  Queen's  printer.    May,  Pari.  Pract.  (9th  ed.),  p.  698. 

(f)  In  FbioUer's  cote  (1611),  11  Rep.  33,  Lord  Coke  said  :  "As  to  the  style 
or  title  of  the  Act,  that  is  no  parcel  of  the  Act,  and  ancient  statutes  were 
without  any  title,  and  many  Acts  are  of  greater  extent  than  the  titles  are." 
And  Lord  Hardwicke  in  Att.-Oen.  v.  I^d  WeymotUh  (1743),  Ambler  23, 
expressly  said  :  "  The  title  is  no  part  of  the  Act''  See  also  per  Lord  Holt 
in  AfiUs  ▼.  WUkiM  (17C4),  6  Mod.  62 ;  per  Lord  Mansfield  in  B.  t. 
WUlianu  (1791),  1  W.  Bl.  95;  per  Pollock,  C.B.,  in  Salheld  v.  Jokntim 
(1848),  2  Ex.  283 ;  and  per  Cottenham,  L.G.,  in  ITunter  v.  NodsoUU  (1849), 
1  Macn.  &  G.  640.  In  Jtfries  v.  Alexander  (1860),  8  H.  L.  C.  603,  im(« 
(A),  Lord  Cranworth  said  that,  thousrh  the  question  as  to  the  title  of  so 
Act  was  put  from  the  chair  in  the  liouse  of  Commons,  it  was  never  pat  io 
the  House  of  Lords. 
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Vict.  c.  89,  in  which,  unless  the  title  be  taken  as  an 
integral  portion  of  the  Act,  the  first  section  will  be 
unintelligible.  The  title  of  the  Act  is  ^'  An  Act  to  alter 
certain  provisions  in  the  Acts  for  the  oommatation  of 
tithes,  the  Copyhold  Acts,  and  the  Acts  for  the  inclosure, 

exchange,  and  improvement  of  land "  The  Act 

then  goes  on  thus :  ''  Be  it  enacted,  &c.,  1.  That  notwith- 
standing any  provisions  in  the  said  Acts  contained,  &c." 
This  is,  of  course,  the  result  of  an  oversight,  and  is  a 
good  illustration  of  the  hasty  way  in  which  Acts  of 
Parliament  are  drawn.(/)  Whether  it  would  be  held 
that  the  first  section  of  this  Act  is  inoperative  as  being 
altogether  unintelligible  according  to  the  ordinary  rules 
for  construing  statutes  remains  to  be  seen,  should  the 
question  ever  be  raised ;  but  it  is  obvious  that,  unless  the 
title  be  treated  as  part  of  the  Act,  the  first  section  will 
have  no  meaning  at  all.  Where  Acts  contain  a  section  Short  titles 
enacting  that  the  Act  may  be  cited  by  some  short  title,  P*^*  °  "^  '^^^• 
sach  a  section  may  be  cited  as  proof  of  the  intention  of  the' 
Legislature,  so  as  *'  to  make  that  short  title  a  good  general 
description  of  all  that  was  done  by  the  Act."  (Per  Lord 
Selbome  in  Middlesex  Justices  v.  B.  (1884),  9  App.  Cas. 
772.)  iff) 

But  although  the  full  title  is  no  part  of  the  Act,  it  Full  title  some. 
''is,"  as  Jessel,  M.R.,  pointed  out  in  Sutton  v.  iS^^^OTi gidered in con- 
(1883),  22  Ch.  D.  513,  «  always  on  the  roll,"  and  may,  f^'Se^"^ 
like  the  preamble,(A)  be  "  looked  at,"  as  Huddleston,  B., 
said  in  Coamber  v.  Berks  (1882),  9  Q.  B.  D.  33,  "  in  order 
to  remove  any  ambiguity  in  the  words   of  the   Act." 
Thus,  in  Brett  v.  Brett  (1826),  3  Addams  210,  the  ques- 
tion was  whether  the  expression  ''  any  will  or  codicil," 
when  used  in  25  Geo.  2,  c.  6,  related  to  all  wills  and 
codicils,  or  only  to  those  of  real  estate.     The  title  of 

(f)  This  Act  underwent  no  alteration  whatever  during  its  passage  througli 
Parliament ;  the  first  print  of  the  Act,  which  has  on  the  back  of  it  the  names 
of  Mr.  Gathome  Haray  and  Mr.  Sclater  Booth,  may  be  seen  in  the  library  of 
the  House  of  Commons. 

iff)  For  popular  and  short  titles  see  App.  B.  A  Bill  for  conferring  short 
titles  on  about  800  Acts  is  before  Parliament  in  the  session  of  1892. 

{h)  Ihet,  p.  220. 
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that  Act  is  "  An  Act  for  patting  an  end  to  certain 
doubts  relating  to  the  attestation  of  wills  and  codicils  of 
real  estate/'  and  Sir  John  NichoU  held  that  the  title 
might  be  taken  into  consideration  in  deciding  the  ques- 
tion raised,  and  that  since  the  Act  professed  by  its  title 
to  relate  only  to  wills  and  codicils  of  real  estate,  it  most 
be  held  to  be  confined  to  snch,  and  not  to  affect  wills  or 
codicils  of  personal  estate.  *^  If  that  had  been  the  tme 
construction,"  said  he,  **  the  title  of  the  Act  should  at 
least,  not  to  say  must,  ha^e  been  different.  But  the 
title  of  an  Act  of  Parliament  is  settled  with  some 
solemnity ;  (i)  and  this,  too,  after  it  becomes  an  Act — 
that  is,  after  the  question  put^  whether  the  Bill  shall 
pass^  and  that  question  carried  in  the  affirmative.  This 
seems  to  imply  that^  in  whatever  sense  the  phrase  was 
understood  by  the  framer  of  the  Bill,  the  sense  in  which 
it  was  understood  by  the  Legislature,  and  in  which  the 
Court  consequently  is  bound  to  construe  it^  is  that  of  a 
will  or  codicil  of  real  estate  "  only.  According  to  Black- 
stone's  Commentaries,  vol.  i.  p.  183,  before  the  first  year  of 
Heury  YIII.  each  chapter  had  not  a  distinct  title ;(/)  there- 
fore, as  Tindal,  C.J.,  said  in  Birttahistle  v.  VdrdeU  (1840), 
7  CI.  &  F.  895,  at  p.  929,  in  the  case  of  ancient  statutes, 
^'  no  more  argument  can  be  justly  built  upon  the  title 
prefixed  to  the  statute  in  some  of  the  modern  editions  of 
the  statutes  than  upon  the  marginal  notes  against  its 
different  sections."  The  two  following  cases  are  good 
examples  of  the  way  in  which  the  title  of  an  Act  is 
allowed  to  operate  upon  its  construction.  In  Shaw  v. 
Bicddin  (1859),  9  Ir.  C.  L.  E.  214,  the  question  was 
whether  16  &  17  Vict.  c.  112,  s.  25,  which  imposes  a 
penalty  upon  persons  usiug  or  letting  to  hire  at  any 
place  within  the  police  district  of  Dublin  any  .  •  .  . 
cart  «  «  •  «  without   having   a   licence   for    the    same, 

(i)  "  The  lut  qnestion  to  be  determined  in  theHoave  of  Commons  i<, '  that 
thin  he  the  title  of  the  Bill/  which  is  aocordinglj  read  by  the  Speaker. 
Amendments  may  then  be  offered  to  the  title  "  :  Maj's  Pari,  rract.  (9th  ed.) 
p.  583.  In  the  Hou^e  of  Lords  the  title  may  be  amended  at  an^'  stage  in  the 
pro^ss  of  the  Bill.    And  see  ante,  p.  214,  note  (e). 

(j)  See.  however,  3  Hen.  7,  1  Bey.  Statt.  (2nd  ed.)  228. 
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applies  to  carts  used  for  private  pnrposes  only«  The 
title  of  the  Act  was  ''  An  Act  to  consolidate  and  amend 
the  laws  relating  to  hackney  and  stage  carriages,  also  job 
carriages  and  horses  and  carts  let  for  hire  within  the 
police  district  of  Dablin."  Lefroy,  C.J.^  said  in  his 
judgment :  "  Now,  the  title  of  the  Act  shows  that  the 
Legislature  intended  to  make  regulations  with  respect  to 
carriages  and  other  vehicles  let  for  hire.  It  is  quite  trae 
that,  although  the  title  of  an  Act  cannot  be  made  use  of 
to  control  the  express  provisions  of  the  Act,  yet  if  there 
be  in  these  provisions  anything  admitting  of  a  doubt,  the 
title  of  the  Act  is  a  matter  proper  to  be  considered,  in 
order  to  assist  in  the  interpretation  of  the  Act,  and 
thereby  to  give  to  the  doubtful  language  in  the  body  of 
the  Act  a  meaning  consistent  rather  than  at  variance 
with  the  clear  title  of  the  Act."  Similarly,  in  JEx  parte 
Steavenson  (1823),  2  B.  &  C.  34,  a  quo  warranto  was 
moved  for  against  certain  municipal  officers,  who,  having 
been  elected  in  September  1822,  had  neglected  to  take 
the  oaths  of  allegiance,  &c.,  as  required  by  the  Tests  and 
Corporation  Acts,  within  six  months.  By  the  Annual 
Indemnity  Act,  which  was  passed  in  February  1 8 2 3,  it  was 
enacted  that  '^  all  and  every  person  and  persons  who  at  or 
before  the  passing  of  this  Act  hath  or  shall  have  omitted  to 
take  the  oaths  within  such  time  as  is  by  the  said  Act  re- 
quired, and  who,  on  or  before  March  25,  1824,  shall  take 
the  said  oaths,  shall  be  and  are  hereby  indemnified."  It  was 
contended  that  this  Act  only  applied  to  persons  who,  ^'  at 
or  before  the  passing  of  the  Act,"  had  incurred  penalties, 
and  that  as  these  persons  were  only  elected  in  September 
1822,  they  had  not  incurred  any  penalties  by  February 
1823^  when  the  Act  passed,  and  consequently  could  not 
be  protected  by  it.  But  on  behalf  of  these  persons  it 
was  urged  that  from  the  title  of  the  Act  it  was  clear 
that  it  was  the  intention  of  the  Legislature  that  the 
indemnity  should  extend  to  them.  And  so  it  was  held  by 
the  Court,  who  said :  "  There  may,  perhaps,  be  some  \ 
obscurity  in  the  words  of  the  statute,  but  there  is  none 
in  the  title,  and,  this  being  a  remedial  statute^  we  should 
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construe  it  so  as  to  give  fall  effect  to  the  intention  of  tiie 
Legislature." 

In  a  recent  case  on  the  Copyright  (Works  of  Art)  Adi, 
188 2, (A;)  which  has  a  statutory  short   title.   Wills,  J., 
referred  to  the  full  title  to  elucidate  an  ambiguity.     He 
I   said :  ''  The  title  of  a  statute  does  not  go  for  much  in 
construing  it,  but  I  do  not  know  that  it  is  to  be  absolutely 
.    disregarded.     The  cases  on  the  subject  are  collected  and 
their  effect  stated  in  Master  Wilberforce's  very  careful 
and  able  treatise  on  Statute  Law,  at  pp.  272-276.     The 
title  of  Lord  Campbell's  Act  (9  &  10  Vict.  c.  93)  was 
certainly  referred  to  as  not  without  significance  in  the 
Court  of  Queen's  Bench  in  Blake  v.  Midland  Bailway 
Company, (t)     As  far  as  it  goes  the  title  would  certainly 
seem  to  point  to  the  notion  that  it  is  the  product  of  the 
artistic  faculty  which  is  the  primary  thing  to  be  pro- 
tected.    And  although  it  might  not  be  right  on  that 
account  to  cut  down  the  generality  of  the  expression 
'every   drawing,'   yet   it   may   serve   to   point   to   the 
character  of  the  production." 
MarsfaiAi  notes      It  is  not  usual  to  allow  the  marginal  notes  of  a  statute 
Bideredittcon-  ^   ^   referred  to  for  the   purpose  of   throwing  light 
struing  enict-  npon  the  meaninsf  of  an  obscure  enactment,  and  there 
appear  to  be  only  two  instances  in  the  reports  of  this 
being  done.     In  B.  v.  MilveHon  (1836),  5  A.  &  E.  854, 
it  was  held  that  a  marginal  note  to  a  form  in  the  schedule 
of  13  Geo.  3,  c.  78,  "  which  is  not  merely  found  in  the 
printed  Act,  but  in  the  Parliament  Boll,"  was  part  of  the 
Act  and  should  receive  its  full  effect.     In  Sheffield  Water- 
works V.  Bennett  (1872),  L.  E.  7  Ex.  421,  Cleasby,  B., 
said  that ''  one  may  refer  to  the  marginal  reference  in 
considering  the  general  sense  in  which  words  are  used  in 
Acts  of  Parliament."     And  in   Venour  v.  SeUon  (1876), 
2   Ch.  D.  524,  Jessel,  M.B.,  referred, to  the  maiginal 
note  of  19  &  20  Vict.  c.  120,  s.  14,  in  support  of  the 
view  which  he  took  of  the  meaning  of  the  section.    ''  This 


(k)  Kenrich  v.  Lawrence  (1890),  26  Q.  B.  D.  99,  nt  p.  104. 
(0   (1862)  18  Q.  B.  93,  109. 
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view,''  said  he,  ''  is  borne  oat  by  the  mai^nal  note,  and  I 
may  mention  that  the  marginal  notes  of  Acts  of  Parliament 
now  appear  on  the  Bolls  of  Parliament,  and  consequently 
form  part  of  the  Acts,  and  in  fact  are  so  clearly  so  that 
I  have  known  them  to  be  the  subject  of  motion  and  amend- 
ment in  Parliament,  "(m)  But  Baggallay,  L.J.,  in  Att.-Oen. 
V.  6.  E.  Baii.  Co.  (1879),  11  Ch.  D.  460,  at  p.  461, 
said :  '*  I  never  knew  an  amendment  set  down  or  discussed 
upon  the  marginal  notes  to  a  clause.  The  House  of 
Commons  never  has  anything  to  do  with  a  mar^al  note." 
And  James,  L. J.,  at  p.  46  5,  said :  "  Is  it  not  a  mere  abstract 
of  the  clause  intended  to  catch  the  eye  ?  '*  But  the  state- 
ment is  perfectly  correct  as  to  modern  Acts,  the  copies 
printed  on  vellum  and  deposited  with  the  Clerk  of  the 
Parliaments,  and  at  the  Bolls  House  containing  the 
marginal  notes  which  appear  in  the  ordinary  printed 
copies.  But  it  may  be  oberved,  that  on  July  20, 
1875,(7t)  Mr.  Baikes,  the  Chairman  of  Committees,  ruled 
that  the  marginal  notiCS  of  an  Act  could  not  be  amended 
in  committee,  and  this  ruling  was  supported  by  Mr.  Dodson, 
a  former  Chairman ;  and,  acting  apparently  on  this  view 
of  the  law,  the  editor  of  the  Bevised  Edition  of  the 
Statutes  has  (as  he  states  in  the  Preface  to  vol.  xL)  revised 
the  marginal  notes  throughout  the  edition,  and  the  same 
process  is  adopted  in  Chitty's  Statutes  and  their  annual 
continuation.(o) 

It  is  not  uncommon  for  the  marginal  note  to  an  Act  to 
refer  to  matters  struck  out  of  the  Bill  in  its  passage 
through  Parliament.  Thus,  the  Married  Women  (Main- 
tenance in  Case  of  Desertion)  Act,  1886  (49  &  50  Vict. 
c.  52),  s.  1  (2),  has  a  marginal  note  as  to  the  custody  of 
children,  though  the  text  is  silent  on  the  subject. 

With  reference  to  the  Bail  ways  Clauses  Act,    1845 


(m)  As  to  this  dictum  Jessel,  M.R..  said  in  Sutton  v.  JSutton  (1882),  L.  R. 
Ch.  1).  at  p.  513,  '*  The  dictum  in  that  case  is  not  strictly  correct.  I  have 
since  ascertained  that  the  practice  is  so  uncertain  as  to  tne  marginal  notes 
that  it  cannot  be  laid  down  that  they  are  alwajrs  on  the  roll/' 

(n^  225  Hansard  (3rd  series),  p.  1759. 

{of  Thej  differ  from  the  Qneen's  printer's  copies.  Vide  Lomlej,  Public 
Health  Act  (3rd  ed.),  Preface,  p.  ▼!• 
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(8  &  9  Vict.  c.  20),  Bramwell,  L.J.,  said  in  Att.-Cfen.  v. 

G.  E.RaU.  Co.  (1879),  11  Ch.  D.  460,  at  p.  405:  "What 

would  happen  if  the  marginal  note  differed  from  the  sec- 

tion^  which  is  a  possibility,  as  is  shown  in  s.  112  of  this 

Act  ?     Does  the  marginal  note  repeal  the  clause,  or  the 

\  clanse  the  marginal  note  ?  " 

Panctuation         Cockbnm,  C.J.,  Said,  in  Stephenson  v*  Taylor  (1861), 

^ght^m^^n.  1  B.  &  S.  101,  at  p.  106  :  «  On  the  Parliament  RoU  there 

mfnt^  ^'^^    is  no  punctuation,  and  we  therefore  are  not  bound  by  that 

in  the  printed  copies."     This  statement  seems  to  be  also 

applicable  to  the  vellum  print&     The  copies  printed  on 

vellum  since  1850  are  certainly  in  some  cases  punctuated, 

but   punctuation   is   discouraged  by   the  parliamentary 

officials  owing  to  the  difficulties  which  arise  when  the 

punctuation  i&  not  altered  to  give  effect  to  amendments 

made  in  committee.     Punctuation  when  it  occurs  in  the 

vellum  copies  is,  it  is  submitted,  to  be  regarded,  to  some 

extent  at  least,  as  contemporanea  expo8itio.(jp) 

In  Barrow  v.  Wadkin  (1857),  24  Beav.  330,  the 
question  arose  whether  the  words  in  13  Geo.  3,  c.  21^ 
s.  3,  are  to  read  ''  aliens'  duties,  customs  and  impositions," 
"or  aliens,  duties,  customs  and  impositions."  **I  sup* 
posed,"  said  Bomilly,  M.B.,  **  I  should  not  learn  much 
on  the  subject  from  the  inspection  of  the  Boll  of  Parlia- 
ment, (9)  but,  as  it  was  in  my  custody,  I  have  examined 
it.  It  seems  that  in  the  Bolls  of  Parliament  the  words 
\  are  never  punctuated,  and  accordingly,  very  little  is  to 

Oousequent  be  leamt  from  this  document."  One  of  the  effects  of  the 
deciding^ whe-  Original  Statutes  not  loeing  punctuated  is  that  it  is  often 
to  be^n^  *™  difficult  to  decide  whether  words  apply  only  to  a  particu- 
Btcnedreddendo  lar  branch  of  a  sentence,  and  are  to  be  read  distributively, 
f>mffi  astnguiu.  ^g^jj^^^^  singula  singvlis^  as  it  is  called,  or  whether  they 

.  govern  the  whole  sentence.  It  does  not  appear  that  any 
I  definite  rule  can  be  laid  down  as  to  this ;  but,  as  Dwarris 
,   says  as  to  this  point,  ed.  2,  p.  601,  ''  the  intention  must 


{p\  Vide  ante,  pp.  94  ei  ioq. 

Co)  The  document  referred  to  by  Lord  Bomilly  seemB  to  be  the  Chinoerj 
Roll,  and  not  the  Parliament  Roll  of  the  statutes :  vide  antet  p.  51. 
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be  collected  from  the  context  to  which  the  words  relate." 
Thus  it  was  held  in  Badger  v.  South  Yorkshire  Hail.  Co. 
(1858),  IE.  &  E.  359,  at  p.  364,  that  the  word 
"purchase,"  as  used  in  12  Geo.  1,  c.  38,  s.  2,  "may  be 
applicable,  reddendo  siTigula  singulis,  to  the  other  purposes 
for  which  the  acquisition  of  the  soil  is  certainly  neces- 
sary;" and  in  Phillips  v.  Highland  Railway  (1883), 
8  App.  Gas.  366,  it  was  held  that  The  Merchant  Shipping  17  &  I8  Vict. 
Act,  1854,  s.  189,  must  be  so  read. 

3.  Preambles,  especially  in  the  earlier  Acts^  have  been  Effect  of 
regarded  as  of  great  importance  as  guides  to  construction.  P'""^'^"' 

Coke(l  Litt.  lib)  says :  "  From  statutes  his  [Littleton's]  obiect  of  pre- 
arguments  and  proofs  are  drawn  first  from  the  rehearsal  "^^^^• 
or  preamble  of  the  statute."     "  The  proper  function  of  a 
preamble,"  says  Sir  Henry  Thring,(r)  "  is  to  explain  certain 
facts  which  are  necessary  to  be  explained   before  the 
enactments  contained  in  the  Act  can  be  understood ;  for 
example,  the  Courts  of  Justice  Building  Act,  1865,  pro-  28  &  29  Vict. 
poses  to  apply   certain   funds   to   the  payment  of    the^ 
expenses  of  constructing  new  Courts  of  Justice,  (s)     Ac- 
cordingly, a  long  preamble  is  prefixed  to  the  Act,  ex- 
plaining the  origin  of  these  funds,  for  without  such  a 
preamble  it  would  have  been  impossible  for  Parliament  to 
have  understood  the  subject-matter  of  the  Act." 

The  preamble  of  a  public  bill  is  usually  considered  la8t\ 
in  committee,  and  amended  to  correspond  with  the  clauses ) 
as  settled  in  committee.(^) 

All  Acts  which  fall  within  the  parliamentary  description 
of  private  Bills  are  required  by  the  standing  orders  to 
have  preambles,  and  the  petitioners  are  required  to  prove 
the  preamble,  which  is  required  to  explain  the  reasons 
for  the  exception  sought  to  be  made  to  the  general  law. 
and  to  justify  Parliament  in  granting  the  exceptional 
powers  sought  for. 

It  is  the  duty  of  a  select  committee  on  a  private  Bill 

(r)  Practical  Legialation,  p.  36. 

(«)  The  preamble  to  5  Gieo.  3,  c.  26,  recites  the  title  to  the  Isle  of  Man 
during  800  yean,  and  extends  over  eighteen  pages. 
(0  1  Cliff.  865 ;  vide  ante,  p.  214,  (r;. 
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to  report  (t^)  that  the  allegations  of  the  Bill  («'.«.,  the 
contents  of  the  preamble)  have  been  ezamined/x)  and 
also  as  to  any  alterations  made  by  the  committee  in  the 
preamble,  and  the  ground  of  making  them.(y) 

It  may  fairly  be  contended  that,  in  view  of  the  stand- 
ing orders,  the  recitals  of  the  preamble  of  a  private  Act 
should  be  treated  by  the  Courts  as  conclusive,  inasmuch 
as  they  are  not  adopted  without  examination  of  witneaaes, 
and  in  many  cases  after  prolonged  opposition  and  argu- 
ment, before  a  select  committee  (vide  ante,  p.  46 ;  pod, 
Part  IV.). 
Judicial  in-  Evidence  in  proof  of  the  preambles  of  private  Bills  in 

amb^Bof^s.  the  Lords  used  to  be  taken  by  the  judges,  to  whom 
petitioners  for  private  Bills  were  referred  to  hear  the 
parties  and  report  to  the  House  the  state  of  the  case  and 
their  opinion  thereon.  The  witnesses  heard  before  the 
judges  were  sworn  at  the  bar  of  the  House  of  Lords  if 
the  Bill  related  to  landed  estate,  but  by  41  Geo.  3, 
c.  105,  Scotch  and  Irish  judges  have  power  to  administer 
an  oath  on  the  reference  of  a  Bill  to  them.(2:) 

Since  1843  the  judges  do  not  take  evidence,  and  the 
only  Bills  referred  to  the  judges  are  estates  Bills,  which 
always  originate  in  the  House  of  Lords,  and  of  those,  only 
such  as  have  not  been  previously  approved  by  the  High 
Court  of  Justice  (Chancery  Division).(a) 
Preamble  is  Lord  Holt  is  reported  to  have  said,  in  Mills  v.  Wilkins 

(Ssuitute^  (1704),  6  Mod.  62,  that  *^  the  preamble  of  a  statute  is  no 
part  thereof,  but  contains  generally  the  motives  or  induce- 
ments thereof  " ;  but  this  dictum  is  not  in  accordance 
with  the  opinion  held  at  the  present  day.  ''  The  pre- 
amble," said  Pollock,  C.B.,  in  ScUkeld  v.  Johnson  (1848), 
2  Ex.  283,  «  is  undoubtedly  part  of  the  Act."  So  also, 
in  Bavies  v.  Kennedy  (1869),  Ir.  R.  3  Eq.  697,  Chris- 
tian, L.J.,  said  :  '^  The  preamble,  which  of  course  is  a  most 


(u)  Standing  Orders  H.  C.  1891,  148,  Private  Bonne w. 

[xS  Ibid.  149. 

(y)  May,  Pari.  Pr.  (9th  ed.)  p.  857. 

(2)  2  dliff.  768. 

(o)  Jbid.  770 ;  S.  0.  (H.  L.)  163-6  (1887). 
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important  part  of  the  statute  •  •  .  ."  Whether  the 
preamble  be  considered  as  an  integral  part  of  the  statute 
or  not,  the  general  rule  with  regard  to  its  effect  upon 
the  enacting  part  of  the  statute  has  always  been  that  if 
the  meaning  of  the  enactment  is  clear  and  unequivocal 
without  the  preamble,  the  preamble  can  have  no  effect 
whatever.  The  extent  to  which  the  preamble  is  an  aid  in 
construing  a  statute  was  thus  laid  down  by  Lord  Blackburn  59  Geo.  3, 
in  deciding  upon  the  meaning  of  Sturges  Bourne's  Act,  as  °'  ^^'  ^'  ^^' 
to  the  rating  of  small  tenements,  in  Overseers  of  West  Ham  if  language  of 
V.  lUs  (1883),  8  App.  Cas.  at  p.  388  :  "  I  quite  agree  with  dr,*^^mbie 
the  argument  which  has  been  addressed  to  your  lordships,  mustbe dis- 
that  in  construing  an  Act  of  Parliament,  where  the  in- 
tention of  the  Legislature  is  declared  by  the  preamble,  we 
are  to  give  effect  to  the  preamble  to  fJiis  extent,  namely, 
that  it  shows  us  what  the  Legislature  are  intending,  andl 
if  the  words  of  enactment  have  a  meaning  which  does 
not  go  beyond  that  preamble,  or  which  may  come  up  to 
the  preamble,  in  either  case  we  prefer  that  meaning  to 
one  showing  an  intention  of  the  Legislature  which  would 
not  answer  to  the  purposes  of  the  preamble  or  which 
would  go  beyond  them.  To  that  extent  only  is  thcj 
preamble  material."  In  the  case  it  was  contended  that 
the  construction  adopted  by  the  Court  would  ''  baffle  the 
preamble."  In  Richards  v.  Scarborough  Market  <Jo,  (1854), 
23  L.  J.  Ch.  110,  Knight  Bruce,  L.J.,  said  :  "As  to  the 
recital  [to  a  local  market  Act],  the  enactments  are  not 
so  limited,  and  here  there  is  no  necessity  to  refer  to 
the  recital  to  explain  the  general  intentions.  Unless 
such  a  course  is  necessary,  it  is  not  warranted.  Here 
the  true  construction  of  the  Act  needs  no  such  aid,  and 
tiie  Act  cannot  be  restricted  by  the  recital."  In  Hughts  v. 
Chester  BaVLway  (1862),  31  L.  J.  Ch.  100,  ChanneU,  B., 
said:  ''It  is  a  well-established  rule  that  effect  is  to 
be  given  to  the  clear  words  of  an  enacting  clause, 
though  they  may  go  far  beyond  the  language  of  the 
preamble;  that  is,  that  where  the  words  of  an  enact- 
ing clause  are  clear  and  explicit,  then  their  natural  and 
obvious  meaning  shall  not  be  restricted  or  cut  down  by 
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the  use  of  langaage  of  less  extensive  import  in  the  pre- 
amble. If,  then,  the  words  of  the  enacting  clauses  tdcen 
together  are  words  admitting,  according  to  their  natural 
import^  bnt  of  one  meaning,  that  meaning  must  prevaOy 
notwithstanding  an  argument  to  the  oontraiy  ollierwise 
derivable  from  the  preamble."  The  case  of  Wilson  t. 
Knubley  (1806),  7  East  128,  gives  a  good  illustration 
of  the  operation  of  this  rule.  The  preamble  of  3 
Will.  &  Mary,  c.  14,  recites  that  "it  hath  often  hap- 
pened that  several  persons,  having  by  bonds  and  other 
specialities  bound  themselves  and  their  heirs,  have  to 
the  defrauding  of  such  their  creditors  devised  their 
lands ; "  then  by  s.  2  it  is  enacted  that  all  such  devises 
against  creditors  shall  be  absolutely  void ;  and  by  s.  3 
it  is  fiirther  enacted  that  "  all  such  creditors  shall  have 
their  actions  of  debts  upon  such  bonds  against  the  de- 
visees." The  plaintifiE  in  the  action  in  question  had  by 
virtue  of  this  statute  sued  the  defendant,  who  was  a 
devisee,  but  the  action  was  of  covenant  and  not  of  debt, 
wherefore  it  was  contended  by  the  defendant  that  the 
action  would  not  lie.  Lord  Ellenborough,  C.  J.,  in  decid- 
ing in  accordance  with  the  defendant's  contention,  said : 
''  I  agree  with  the  plaintiff's  counsel,  that  the  grievance 
recited  in  the  preamble  would  have  led  one  to  suppose 
that  the  Legislature  meant  to  have  given  a  larger  remedy 

than  the  action  of  debt If  it  had  only  said  that 

they  should  have  their  actions  without  more,  there  would 
have  been  ground  for  going  the  length  of  the  argument 
of  the  plaintiff's  counsel ;  but  the  Legislature  have  ex- 
pressly limited  the  means  of  recovery  by  such  creditors  to 

actions   of   debt To  extend  it,  therefore,  to  the 

action  of  covenant  would  be  to  legislate  and  not  to  con- 
strue the  Act  of  the  Legislature." 

In  Dean  of  York  v.  Middeburgh  (1827),  2  Y.  &  J. 
(Ex.)  196,  Alexander,  C.B.,  said,  "What  right  have  I 
to  say  that  where  the  Legislature  has  enacted  a  pro- 
hibition in  general  terms  more  extensive  than  the  pre- 
amble, that  it  did  not  mean  that  these  terms  should  have 
their  full  and  natural  effect  ?  "     This  rule  applies  even 


Conatruction  of  the  Other  Parts.  223 

in  criminal  cases.  It  is  stated  by  Lord  Hardwicke  in 
Kinaston  v.  Clarke  (1741),  2  Atk.  205,  that  the  Oflfences 
at  Sea  Act,  1531  (23  Hen.  8,  c.  23),  extends  to  trials 
in  the  West  Indies. 

If  the  object  or  meaning  of  an  enactment  is  not  clear,  Butiiianguag^e 
"  the  preamble,"  as  Bnller,  J.,  said  in  Crespigny  v.  Wittenoom  pr^we  may 
(1792),  4  T.  E.  793,  '*may  be  resorted  to,  to  explain  ^^^^^^^^ 
it."     ''  The  preamble  of  the  statute,"  said  Lord  Coke,  in  on  meaning. 

I  Xnst.  79  a,  ''  is  a  good  meane  to  find  out  the  meaning 
of  the  statute,  and  as  it  were  a  key  to  open  the  under- 
standing thereof."     In  the  Sussex  Peerage  case  (1844), 

II  CI.  &  F,  143,  the  judges  enunciated  the  rule  as 
follows : — "  If  any  doubt  arises  from  the  terms  employed 
by  the  Legislature,  it  has  always  been  held  a  safe  mean 
of  collecting  the  intention  to  call  in  aid  the  ground  and 
cause  of  making  the  statute,  and  to  have  recourse  to  the 
preamble,  which,  according  to  Chief  Justice  Dyer,  is  '  a 
key  to  open  the  minds  of  the  makers  of  the  Act,  and  the 
mischiefs  which  they  intended  to  redress.' "(&)  So,  in 
Crowder  y.  Stewart  (1880),  16  Ch.  D.  368,  Malins,  V.C., 
held  that  the  recitals  of  Hinde  Palmer's  Act  (32  &  33 
Vict.  c.  46)  limited  the  generality  enacting  part  to 
abolition  of  the  distinction  between  specialty  and  simple 
contract  debts,  and  did  not  afiEect  the  executor's  right  of 
retainer. 

If  very  general   language   is  used  in  an    enactment,  if  very  general 
which  it  is  clear  must  have  been  intended  to  have  some  U8°d?^eambie 
limitation  put  upon  it,   the  preamble  may  be   used  *o  ^J^t  °**^uiar 
indicate   to  what  particular  instances  the  enactment  is  instances 
intended  to  apply.     The  case  of  VApostre  v.  Le  Plaistrier  apply. 
(1708),  cited  in  Copeman  v.  Gallant  (1716),  1  P.  Wms. 
318,  turned  upon  21  Jas.    1,  c.  19,  ss.  10,  11,  which 
enacts  that :  '^  And  for  that  bankrupts  frequently  convey 
over  their  goods  and  yet  continue  in  possession  and  dispose 
of  them,  be  it  enacted  that  if  at  any  time  hereafter  any 
person  shall  become  bankrupt  and  at  such  time  shall  by 


(M  Quoted  and  appTvved  by  Halsbary,  L.C.,  in  Income  Tax  Commissioners 
▼.  limsd  (1891),  A.  C.  532,  at  p.  542. 
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the  consent  and  permission  of  the  tme  owner  have  in 
their  possession,  order,  and  disposition,  any  goods  or 
chattels  .  .  •  •  that  in  every  such  case  the  commissioners 
shall  have  power  to  sell  and  dispose  of  the   same  for 

the  benefit  of  the  creditors "     The  plaintiff  had 

delivered  to  one  Levi  (who  afterwards  became  bankmpt) 
a  parcel  of  diamonds  to  sell  for  him,  and  these  diamonds 
were  at  Levi's  bankruptcy  seized  by  the  defendants  for 
the  creditors,  by  virtue  of  this  statute,  as  being  goods  in 
the  possession  of  the  bankrupt  at  the  time  of  his  bank- 
ruptcy. But  it  was  held  by  Lord  Holt  that  these 
diamonds  were  not  liable  to  be  seized  as  the  property  of 
the  bankrupt,  and  that  the  general  words  of  the  clause 
ought  to  be  explained  and  limited  by  the  words  of  the 
preamble,  '^  their  goods."  This  decision,  though  not  ac- 
quiesced in  by  Lord  Cowper,  was  subsequently  approved 
by  Parker,  C.B.,  in  Eyall  v.  Solle  (1736),  1  Atk.  at  p. 
174,  when  he  said  as  follows :  ''It  has  been  laid  down 
on  the  construction  of  13  Eliz.  c.  5,  that  the  preamble 
_  shall  not  restrain  the  enacting  clause.  But  I  take  it  to 
be  agreed  that  if  the  non-restraining  the  generality  of  the 
enacting  clause  will  be  attended  with  an  inconvenience 
the  preamble  shall  restrain  it,  and  this  is  the  case  here, 
for  otherwise  merchants  could  not  correspond  or  carry  on 
their  business  without  great  danger  and  difficulty." 
And  Lord  Hardwicke  added  (at  p.  182) :  ''I  am  strongly 
inclined  to  be  of  opinion,  with  Lord  Chief  Justice  Holt  and 
my  Lord  Chief  Baron  Parker,  that  this  clause  is  to  be 
restrained  by  the  preamble,  and  differ  from  Lord  Cowper 
in  the  case  of  Copeman  v.  OallantJ'  So  also  in  Brett  v. 
Brett  (1823),  3  Addams  219,  Sir  John  Nicholl  is  re- 
ported to  have  held  that,  inasmuch  as  it  clearly  appeared 
from  the  preamble  that  25  Geo.  2,  c.  6,  only  professed 
to  deal  with  wills  and  codicils  devising  real  estate,  the  ex- 
pression **  any  will  or  codicil/'  whenever  used  in  the  Act, 
meant  only  a  will  or  codicil  which  devised  real  estate, 
and  in  no  way  affected  any  will  or  codicil  which  be* 
queathed  personalty.  If  the  enacting  words  can  take  it 
in  (the  mischief   which    the    statute  was   intended    to 
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remedy)  they  shall  be  extended  for  that  purpose  though 
the  preamble  does  not  warrant  it."(c) 

But  it  must  always  be  a  question  of  some  nicety  for  Conrt  must 
the  Court  to  determine  whether  an  Act  is  sufficiently  ^i^TB^jS-*^ 
explicit    by  itself  or  whether  the  preamble   should   be  ^°K^*^y  ?J^' . . 
looked  to  for  aid  in  explanation  of  it.     Thus,  in  Davis 
y,   Kennedy  (1869),  Ir.   R.   3  Eq.    697,  Christian,  L.J., 
put  a  particular  meaning  upon  the  word  "  banker "  as 
used  in  33  Geo.  2,  c.  14  (Irish),  and  in  support  of  his 
view  of  the  meaning  of  the  word  he  relied  largely  upon 
the  pre€«nble  of  the  Act.     The  House  of  Lords,  however, 
in   Copland  v.  Davits  (1870),  L.  R.  5  H.  L.  389,  with- 
out in  any  way  taking  exception  to  the  method  by  which 
he  had  arrived   at  his  opinion,  declined  to  adopt  that 
method  in  this  particular  case,  being  apparently  of  opinion 
that  the  enactment  in  question  was  sufficiently  explicit  of 
itself. 

In  Winn  v.  Mossman  (1869),  L.  R.  4  Ex.  299, 
a  question  arose  upon  the  meaning  of  24  &  25  Vict. 
c.  75,  s.  4,  by  which  it  is  enacted  that,  "  in  the  con- 
struction of  the  9  Geo.  4,  c.  61,  the  words  'town 
corporate'  shall  include  every  borough  having  a  sepa- 
rate commission  of  peace,  although  it  may  not  have  a 
separate  court  of  quarter  sessions."  The  Act  of  9 
Geo.  4  dealt  with  two  different  matters — namely,  the 
application  of  penalties  recovered  under  the  Act,  and 
the  granting  of  licences,  and,  inasmuch  as  it  is  stated 
in  the  preamble  of  the  Act  of  Victoria  that  doubts  have 
arisen  whether  the  boroughs  in  question  come  within 
the  Act  of  9  Geo.  4,  "so  as  to  give  the  justices  of 
such  boroughs  control  over  the  granting  of  licences,"  but 
no  allusion  is  made  in  the  preamble  to  the  other  subject 
dealt  with  in  the  Act — namely,  the  application  of  the 
penalties — it  was  held  that  the  Act  affected  only  the 
granting  of  licences,  because  that  matter  alone  was 
mentioned  in  the  preamble.     "  The  words  of  the  section," 


(c)  Per  Hardwicke,  L.C.,  Baasett  v.  Bassett  (1744),  3  Atk.  203 ;  and  see 
Dean  of  York  v.  Middleburgh  (1827),  2  Y.  &  J.  (Ex,)  196. 
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said  Kelly,  C.B.,  "  are  no  doubt  large  enongh  by  tkem- 
selves  to  give  the  penalties  levied  under  the  Act  to  the 
treasurer  of  the  borough,  but  when  we  see  from  the 
preamble  that  the  single  object  of  the  section  was  to 
provide  for  the  one  special  case  of  granting  licences,  the 
effect  of  the  preamble  is  to  control  the  enacting  part 
of  the  section,  and  limit  it  to  providing  a  remedy  for 
the  difficulty  referred  to  as  to  the  power  to  grant 
licences." 

The  practice  of  repealing  the  preambles  of  Acts  which 
are  still  in  force  has  been  adopted  by  the  Statute  Law 
Revision  Committee  in  deference  to  the  desire  expressed 
by  Parliament  to  have  a  cheap  edition  of  the  existiiig 
statute  law.  But,  as  pointed  out  by  Sir  F.  Pollock,(rf) 
the  omission  of  preambles,  unless  used  with  consummate 
discretion,  is  likely  to  obscure  the  history  and  meaning 
of  legislation  out  of  proportion  to  any  saving  of  ex- 
tent and  bulk.  Consequently^  the  latest  edition  of  the 
Revised  Statutes,  althoagh  it  may  become  popular  reading, 
will  not  be  of  great  professional  value,  as  it  will  be 
almost  invariably  necessary,  when  any  question  of  con- 
struction arises,  to  refer  to  the  unabbreviated  statute  or 
the  Statutes  at  Large. 

4.  The  practice  of  grouping  sections  of  an  Act  under 
different  headings  was  first  introduced  in  1845  in  the 
Clauses  Consolidation  Acts.  Headings  are  divisible  into 
those  which  can  and  those  which  cannot  be  gramma- 
tically read  into  the  following  sections  of  the  statute 
(per  Sir  R.  Collier,  Union  Steamship  Company  of  Ke\c 
Zealand  v.  Melbourne  Harbour  Trust  Com,missioners 
(1884),  9  App.  Cas.  at  p.  369).  The  first  class  is 
not  now  used  in  the  more  recent  statutes.  They  constitute 
a  sort  of  preamble  prefixed  to  a  class  of  clauses  for  the 
purpose  of  connecting  those  clauses  with  other  classes 
Certain  head-  of  clauses.  The  effect  of  the  headings  used  in  the 
mgspa  o  ®  ciauges  Consolidation  Acts  of  1845  has  been  discussed 
twice  in  the  House  of  Lords.    ''  These  various  headings," 


Effect  of 
headings. 


{d)  6  Law  Qaarterlj  Review,  472. 
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said  ChaDnell,  B.,  in  Eastern,  CourUies  Railway  v.  Mar- 
riage  (1861),  9  H.  L.  C.  41,  **  are  not  to  be  treated  as  if 
they  were  marginal  notes,  or  were  introduced  into  the 
Act  merely  for  the  purpose  of  classifying  the  enactments. 
They  constitute  an  important  part  of  the  Act  itself,  and 
may  be  read  not  only  as  explaining  the  sections  which 
immediately  follow  them,  as  a  preamble  to  a  statute  may 
be  looked  to  to  explain  its  enactments,  but  as  affording 
a  better  key  to  the  construction  of  the  sections  which 
follow  them  than  might  be  afforded  by  a  mere  pre- 
amble." The  case  last  referred  to  turned  upon  the 
93rd  and  94:th  sections  of  the  Lands  Clauses  Consoli- 8&9  Vict, 
dation  Act,  1845,  which  are  preceded  by  the  following 
heading :  "  And  with  respect  to  small  portions  of  inter- 
sected land,  be  it  enacted  as  follows."  The  93  rd  section 
then  begins  thus,  '^  If  any  land  not  being  situated  in  a 
town,"  &c.,  and  the  94th  section  begins,  "  If  any  such 
land  shall  be  so  cut  through  and  divided/'  &c.  *'  The 
only  question,"  said  Lord  Campbell,  ^'in  this  case,  is 
whether  the  word  *  such '  in  s.  94  refers  to  the  words  in 
9.  93 — viz.,  '  lands  not  being  situate  in  a  town  or  built 
upon,'  or  refers  to  the  heading  which  is  prefixed  to  these 
two  sections — viz.,  '  and  with  respect  to  small  portions  of 
intersected  land.'  The  question  does  not  depend  upon 
any  general  principle  of  law,  but  on  the  meaning  of  the 

Legislature  in  the  use   of  the   language "     The 

House  of  Lords  ultimately  decided  that  the  word  ''  such  " 
referred  to  the  words  used  in  the  heading. 

In  Hammersmith  Bailway  v.  Brand  (1869),  L.  E.  4 
H.  L.  171,  the  question  in  dispute  turned  on  the  6th 
and  16th  sections  of  the  Railways  Clauses  Act,  1845.  8ft  9  Vict. 
Ss.  6-30  are  preceded  by  a  heading  in  these  terms: 
"  And  with  respect  to  the  construction  of  the  railways  and 
the  works  connected  therewith,  be  it  enacted  as  follows." 
These  words  were  held  by  Lord  Chelmsford  (at  p.  203) 
and  by  Lord  Colonsay  (at  p.  209)  to  be  part  of  the  Act,  and 
nsef uUy  referred  to  to  determine  the  sense  of  any  doubtful 
expression  in  any  particular  section  ranged  under  a  par- 
ticular heading.     Lord  Cairns  dissented  from  the  judg- 
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12  &  13  Vict 
c.  106. 


HeadiDgB  do 
Dot  affect  con- 
struction 
where  clear. 


ment  of  the  House  of  Lords,  and  laid  down  (at  p.  217) 
a  rale  which,  though  perhaps  inapplicable  in  the  case, 
seems  to  be  a  proper  limitation  of  the  occasions  for  refer- 
ence to  headings :  "  I  think  that  the  headings  of  these 
clauses  are  not  to  be  relied  on — and  many  other  instances 
of  the  same  kind  inside  the  clauses  themselves — ^showing 
just  in  the  same  way  that  an  Act  of  Parliament  often 
goes  beyond  the  preamble,  that  provisions  have  been 
introduced  in  the  progress  of  the  clauses  going  some- 
what beyond  the  short  and  summary  definition  in  the 
heading  of  the  clauses.  In  fact,  one  of  these  Acts  of 
Parliament  shows  that  these  short  headings  were  intro- 
duced merely  to  eaimark  a  set  of  clauses,  and  to  afford 
a  short  and  summary  way  by  which  they  might  be 
introduced  by  reference  as  enactments  into  other  Acts 
of  Parliament." 

The  same  method  of  drafting  was  adopted  in  the 
Bankruptcy  Act,  1849,  and  in  Bryan  v.  CTiild  (1850), 
5  Ex.  368,  it  was  held  that  the  heading  to  ss.  133-138, 
"  with  respect  to  transactions  with  the  bankrupt  and 
executions  against  his  property,  or  within  a  limited 
period  previous  thereto,  be  it  enacted,"  must  be  read  as 
embodied  in  each  of  those  clauses,  although  in  some 
(ss.  136,  137)  the  words  of  enactment  were  repeated. 
Pollock,  C.B.  (p.  374),  described  the  heading  as  an  intro- 
ductory preamble  to  the  set  of  clauses ;  Alderson,  B.,  spoke 
of  the  clauses  as  being  within  the  ambit  of  the  preamble ; 
and  Rolfe,  B.  (Lord  Cranworth),  said  that  the  preamble 
must  be  read  with  ss.  133-35  as  a  matter  of  grammar,  and 
that  the  repetition  of  the  words  of  enactment  in  ss.  136, 
137,  was  a  mere  matter  of  style,  but  added  that  the 
latter  sections,  being  in  pari  materid,  must  be  read  in  the 
same  way,  which  seems  to  beg  the  question  at  issue. 

But  the  sdme  general  rule  which  regulates  the  effect  of 
the  preamble  (e)  applies  also  to  these  headings — ^namely, 
that  they  are  not  to  be  taken  into  consideration  if  the 
language  of  the  enactment  is  clear. 


(«)  See  this  general  rule  discussed,  arUef  p.  221. 
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The  practice  of  division  into  parts  now  nsnal  in  all  Sub-headings. 
lengthy  Acts,  and  of  grouping  or  classifying  the  enact- 
ments nnder  headings  or  titles,  was  introdaced   in  the 
Merchant  Shipping  Act,  1854,  and  is  said  to  have  been  17  &  is  Vict 
derived  from  the  Code  of  the  State  of  New  York.(/)  "^  ^^• 
This  second    class    of    heading    is  frequently    used    in 
statutes  passed  since  1861,  and  the  use  increases,  as  it 
facilitates  reference,  and  gives  a  key  to  the  governing  | 
intention  of  each  part  of  a  complicated  Act.  ' 

The  Merchant  Shipping  Act,  1854,  and  the  Com- 
panies Act,  1862,  contain  sections  enacting  and  specify-  25  A  26  Vict. 
ing  the  subsequent  divisions,  and  in  Acts  so  constructed  ^' 
it  is  beyond  controversy  that  the  headings  are  part  of  the 
Act.  In  the  absence  of  such  specific  provision,  any  pon- 
troversy  as  to  whether  such  headings  were  before  Parlia- 
ment or  inserted  by  the  printers  can  only  be  settled,  if 
at  all,  by  reference  to  the  vellum  print  of  the  Act  in  the 
custody  of  the  Clerk  of  the  Parliaments. 

Hie  headings  are  sometimes  in  Roman  and  sometimes 
in  italic  letters,  but  the  former  are  usually  confined  to    . 
stating  the  part  of  the  Act,  and  the  latter  state  the  sub- 
division of  the  part. 

It  was  at  one  time  supposed  that  courts  of  law  would 
not  recognise  the  division  into  parts  or  the  headings  as 
substantive  parts  of  the  Act.  But  they  are  gradually 
winning  recognition  as  a  kind  of  preamble  to  the  enact- 
ments which  they  precede. 

They  are,  however,  often  inserted,  as  was  said  in 
Union  Steamship  Co.  v.  Melbourne  Harbour  Commissioners 
(1884),  9  App.  Cas.  369,  merely  "  for  the  purpose  of 
convenience  of  reference,  and  aro  not  intended  to  control 
the  interpretation  of  the  clauses  which  follow.  But  the 
Court  there  added,  "  It  may  be,  indeed,  that  the  fact  of 
a  clause  being  found  in  a  certain  group  may  in  some 
cases  possibly  throw  some  light  on  its  meaning." 

"Although"   said  Kelly,  C.B.,   in  Latham  v.  Zafone 


(/)  See  ThriDg  on  Practical  Legislation,  pp.  18,  19.  where  the  efiect  of 
these  headings  ia  conridered  from  a  draftsman's  point  of  view. 


c.  eclxxiii 
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(1867),  L.  R,  2  Ex.  119,  in  discassing  s.  192  of  the 
Bankruptcy  Act,  1 861, "  we  may  refer  to  the  introductory 
words  of  the  section  to  put  a  construction  on  a  doubtful 
part  of  the  statute,  yet  if  the  language  of  the  enactment 
is  clear,  and  includes  in  express  terms  such  a  document 
as  this  [a  letter  of  licence],  we  should  not  be  justified  in 
limiting  that  sense  by  the  introductory  words." 
29  A so^Vict.  The  Glasgow  Police  Act,  1866,  is  divided  into  thirty- 
three  parts,  numbered  separately  in  Roman  numerals, 
and  preceded  by  headings  in  Roman  letters ;  and  some 
of  the  divisions  (e,g.,  xx.)  are  subdivided,  each  subdivision 
being  preceded  by  sub-headings  in  italics.  It  contains 
no  separate  section  providing  for  or  recognising  that  this 
division  is  part  of  the  Act,  but  some  references  in  sections 
to  the  headings.  Moreover,  some  of  the  sections  under 
the  sub-heading  (e,g,,  s.  251)  refer  in  terms  to  the  heading 
under  which  they  are  classed.  The  words  of  enactment 
are  inserted  only  at  the  beginning  of  the  Act,  and  are 
not  repeated  before  any  of  the  headings.  Part  xxvii. 
ss.  364-386,  is  headed  Buildings — ^their  Erectign, 
Alteration,  and  Use.  A  controversy  arose  upon  the 
construction  of  s.  384,  with  reference  to  the  obligation 
of  the  owner  of  a  land  or  heritage  to  fence  the  same, 
as  to  whether  the  section  obliged  a  riparian  owner  to 
fence  the  side  of  his  land  next  to  the  river  Clyde. 
And  the  interpretation  of  the  section  turned  upon 
whether  the  heading  above  cited  could  be  considered, 
or  governed  the  section  in  question.  The  House  of 
Lords,  in  Lang  v.  Kerr  (1878),  3  App.  Cas.  529, 
decided  that  the  heading  could  be  considered,  and 
V  limited  the  generality  of  the  terms  used  in  s.  384. 
As  Lord  Cairns  said,  at  p.  536.  ''These  headings  in  this 
Act  are  not  to  be  looked  upon  as  marginal  notes  in- 
serted, perhaps,  not  by  Parliament,  but  by  the  printer, 
because  they  are  referred  to  in  the  body  of  the  Act  itself." 
Lord  Hatherley,  in  the  same  case,  took  the  same  view, 
saying  (p.  542)  that  the  parts  or  divisions  of  the  Act 
were  parts  of  Uie  body  of  the  Act  itself,  and  not  mar- 
ginal notes.- 


CoTistrv^tion  of  the  Other  Parts.  231 

The  Public  Health  Act,  1 8  75,  is  divided  into  parts,  each  38  A  89  Vict. 
preceded  by  a  heading  in  Boman  letters.  The  parts  and  ^'  ^^' 
these  headings  are  made  part  of  the  Act  by  s.  3.  Besides 
the  headings  so  recognised  there  are  also  before  each 
part  sub-headings  in  smaller  capitals,  and  further  sob- 
divisions  in  italics,  to  which  s.  3  makes  no  reference.  In 
£.  V.  Local  Government  Board  (1882),  10  Q.  B.  D.  309, 
a  qnestion  arose  as  to  the  meaning  of  s.  268,  which  is 
one  of  two  sections  under  the  italic  sub-heading  Appeal 
in  part  vii.,  headed  Legal  Proceedings.  Brett,  L.J. 
(at  p.  321),  said  of  the  sub-heading,  ''I  cannot  come  to 
the  conclusion  that  the  heading  of  a  series  of  sections 
introduced  into  an  Act  of  Parliament  is  not  to  be 
considered  as  part  of  the  Act.  I  think  that  that  word 
'  Appeal '  at  the  head  of  the  section  may  properly  be 
considered  as  part,  and  used  for  the  purpose  of  con- 
stming  any  doubtful  matter  in  the  sections  under  that 
very  headiug." 

The  Scotch  view  of  these  general  headings  was  thus  Scotch  con- 
stated in  Nelson  v.  McSliee  (1889),  17  Rettie  (Jus- '*"'^"''''- 
ticiary)  1,  at  p.  2,  by  Lord  McLaren:  "There  are  five 
sections  in  the  statute  under  the  general  heading  of 
'  Unwholesome  and  Adulterated  Food.'  I  rather  think 
that  more  importance  has  been  attached  by  the  Court  to 
a  general  heading  such  as  this  than  has  ever  been  given 
to  the  side  readings  [marginal  notes]  of  individual  sec- 
tions. Side  readings  are  not  part  of  the  Act,  but  a 
heading  such  as  this  occurring  in  the  text  is  held  to  be 
part  of  the  Act."  In  the  case  in  question,  by  reference 
to  the  general  heading,  Lord  McLaren  was  led  to  the 
conclusion  that  possession  of  unsound  meat  was  not  an 
offence  against  the  statute  iu  question  (the  Glasgow 
Police  Act,  1866,  29  &  30  Vict.  c.  cclxxiii.)  unless  it 
was  intended  to  be  sold  for  human  food ;  and  his  view 
of  the  statute  was  adopted  by  the  Court  of  Justiciary 
in  Scott  V.  Alexander  (1890),  17  Rettie  (Justiciary)  35. 

5.  In  some,  perhaps  in  the  majority,  of  modem  Acts  interproution 
of  Parliament,  Uiere  is  what  is  called  an  '^  interpretation  ^^^^^^ 
clause."    By  such  clauses  it  is  enacted  that  certain  words 
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when  found  in  the  Act(^)  are  to  be  nnderstood  in  a 
Usually  oxtond  certain  sense,  and  are  to  include  certain  things  which, 
w^  hSer-  ^^^  ^01*  ^®  interpretation  claase,  they  would  not  include. 
preted.  rpj^^g^  j^  q^^j^^  ^  Midland  BaUway  (1847),  2  Phill.  469, 

the  word  "  railway  "  was  interpreted  by  s.  3  of  8  &  9 
Vict.  c.  20,  to  mean  "  the  railway  and  works  by  the 
special  Act  authorized  to  be  constructed;"  and  it  was 
held  by  Lord  Cottenham  that,  by  virtue  of  this  inter- 
pretation clause,  the  company  had  power  to  take  land 
compulsorily  under  the  Act  for  the  purpose  of  building  a 
railway  station  upon. 

Interpretation  clauses  frequently  fall  under  aeyere 
judicial  criticism  from  failure  to  observe  the  valaable 
rule  never  to  enact  under  the  guise  of  definition.  In 
45  A  46  Vict  R,  V.  Cominiss^ioners  wider  the  Boilers  Explosion  Acty  1882 
(1891),  1  Q.  B.  703,  the  question  arose  whether  a  steam 
pipe  conducting  steam  to  a  pumping  engine  in  a  mine 
from  a  boiler  on  the  surface  was  a  boiler  within  the 
meaning  of  the  Act  above  mentioned,  ^.e.,  "  a  closed  vessel 
for  generating  steam,  &c."  (s.  3).  The  Court  went 
somewhat  far  in  deciding  that  it  was,  and  Lord  Esher, 
M.B.,  said  (at  p.  716):  ''  The  draftsman  has  gone  upon 
what,  in  my  mind,  is  a  dangerous  method  of  drawing 
Acts  of  Parliament.  He  has  put  in  a  section  which  says 
that  a  boiler  shall  mean  something  which  is  in  reality  not 
a  boiler.  This  3rd  section  of  the  Act  is  a  peculiarly 
bad  specimen  of  the  method  of  drafting  which  enacts 
that  a  word  shall  mean  something  which  in  fact  it  does 
not  mean."  And  the  same  judge  said  in  Bradley  v. 
Baylis  (1881),  8  Q.  B.  D.  at  p.  230,  with  reference  to 
the  Franchise  and  Registration  of  Electors  Acts :  '^  It 
seems  to  me  that  nothing  could  be  more  difficult,  nothing 
more  involved,  than  these  statutes,  and  that  that  difficulty 

{g)  "  I  cannot  call  to  mind,"  said  Grove,  J.,  in  Budgt  y.  Andreto$  (1868), 
L.  R.  3  C.  P.  B.  521,  *'anj  case  in  which  an  interpretation  clause  in  a  pre- 
vious Act  has  heen  allowed  to  control  or  limit  the  effect  of  provisions  m  a 
subseqttent  Act.^*  This  mnst  depend  on  whether  the  Acts  are  or  are  not  to 
be  read  as  one.  The  Interpretation  Act,  1889  (62  &  53  Vict,  c  63),  s.  31, 
specificallj  provides  that  terms  used  in  Rules  made  under  an  Act  are  to  have 
toe  same  meaning  as  in  the  Act,  unless  a  contraiy  intention  appears. 
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arises  from  the  fact  of  Parliament  insisting  upon  saying 
that  things  are  what  they  are  not "  by  saying  that  "  a 
dwelling-house"  shall  mean  a  part  of  a  dwelling- 
house.(A) 

Bat  an  interpretation  clause  which  extends  the  meai^ing  But  interpreta- 
of  a  word  does  not  take  away  its  ordinary  nieaning.(t)  ^o^i^*]^^ 
In   discussins:  the    meaninc?  of   the  term    "street"    as**^®»7*y, 

,  ,  nAtural  and  or- 

nsed  in  the  Public  Health  Act,  1875,  s.  157,  and  inter- dinarymean- 
preted  in  s.  4,  Lord  Selbome  said  in  Bobinson  v.  Barton  Ste^reted. 
Bccles  Z.  B.  (1883),  8  App.  Oas.  798,  at  p.   801,  «  aJJ38&89  Vict 
interpretation  clause  of  this  kind  is  not  meant  to  prevenir 
the  word  receiving  its  ordinary,  popular,  and  natural  sense 
whenever  that  would  be  properly  applicable,  but  to  enable 
the  word  as  used  in  the  Act,  when  there  is  nothing  in  the 
context  or   the    subject-matter   to    the    contraiy,  to    be 
applied  to  some  things  to  which  it  would  not  ordinarilyj 
be  applicable.     I  look  upon  this  portion   of  the  inter- 
pretation clause  as  meaning  neither  more  nor  less  than 
this,   that  the  provisions    contained    in    the    Act   as   to 
streets,  whether  new  streets  or  old  streets^  shall,  unless 
there  be  something  in  the  subject-matter  or  the  context 
to  the  contrary,  be  read  as  applicable  to  these  different 
things.     It  is  perfectly  consistent  with  that  that  they 
should  be  read    as   applicable,   and  should    be   applied, 


{h)  This  was  pointed  out  by  Lord  St.  Leonards  in  Dean  of  Ely  v.  BImb  (1852), 
2  I)e  G.  M.  &  U.  471.  He  there  said,  "  It  has  been  mnch  doubted,  and  I 
concur  in  that  doubt,  whether  these  inteipretation  clauses,  which  are  of 
modem  origin,  have  not  introduced  more  mischief  than  thej  have  ayoided, 
for  thej  have  attempted  to  put  a  general  consti-uction  upon  words  which  do 
not  admit  of  such  a  construction."  See  also  per  Jessel,  M.R.,  in  Pari. 
Pap.  1875,  No.  208,  p.  86.  In  Lindsay  v.  Cundy  (1876),  1  Q.  B.  D.  358, 
Blackburn,  J.,  said,  "An  interpretation  clause  is  a  modem  innovation,  and 
froqnentl J  does  a  great  deal  of  harm ;  *'  and  in  WakefiM  v.  We»t  Biding^  &c,, 
BaU,  Co,  (1865),  6  B.  &  S.  801,  Cockbum,  C.J.,  said,  "  I  hope  the  time  will 
come  when  we  shall  see  no  more  of  interoretation  clauses,  for  thej  generallj 
]«ad  to  confusion.*'  Nevertheless,  Blackburn,  J.,  in  B,  v.  Ingham  (1864), 
5  B.  &  S.  277,  remarks  that,  **  as  a  doubt  existed  [as  to  the  meaning  of  the  wonl 
"indictment''].  Lord  Campbell  thought  it  worth  while,  in  framing  14  & 
15  Yict.  c.  100,  to  introduce  an  interpretation  clause,  and  it  would  have  been 
better  if  the  framer  of  24  &  25  Vict.  c.  100,  had  used  the  same  precaution." 
Bat  in  (1885)  10  App.  Cas.  374  (twenty  years  afterwards).  Lord  Blackburn 
speaks  of  "  the  soundness  of  the  objection  of  the  old  school  of  draftsmen  to 
tne  introduction  of  interpretation  clauses.'* 

(t)  Cf.  Midland  Bail.  Co.  v.  Ambergale  Bail  Co.  (1853),  10  Hare  359. 
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to  those  things  to  which  they  in  their  natond  sense 
apply,  and  which  do  not  require  any  interpretation 
clause  to  bring  them  in."  "An  interpretation  claose," 
said  Lush,  J.,  in  R.  v.  Pearce  (1880),  5  Q.  B.  D.  389, 
"  should  be  used  for  the  purpose  of  interpreting  words 
which  are  ambiguous  or  equiyocal,  and  not  so  as  to 
disturb  the  meaning  of  such  as  are  plain,"  or,  as  Lord 
Coleridge  said  in  London  School  Board  v.  Jackson  (1881), 
7  Q.  B.  D.  502,  so  as  "to  prevent  the  operation  of 
a  word  in  its  primary  and  obvious  sense."(/)  "The 
interpretation  clause,"  said  Cotton,  L.J.,  in  Nutter  v. 
Accrington  (1879),  4  Q.  B.  D.  384,  "is  not  restrictive. 
It  does  not  say  that  the  word  '  street '  shall  be  confined  to 
any  highway  not  being  a  turnpike  road,  but  that  it  shall 
*■  apply  to  and  include  any  highway  not  being  a  turnpike 
road.'  That  is  enlarging,  not  restricting,  the  meaning  of 
•  '  street,'  that  is  to  say,  that  which,  independently  of  the 

Act  of  Parliament,  in  ordinary  language,  is  properly  a 
street  does  not  cease  to  be  so  because  it  is  part  of  a  turn- 
pike road."  In  Ex  parte  Ferguson  (1871),  L.  R.  6  Q.  B. 
291,  a  question  arose  as  to  the  meaning  of  the  enactment 
in  17  &  18  Vict.  c.  104,  s.  2,  that  the  word  "  ship  "  shall 
include  ''  every  description  of  vessel  used  in  navigation  not 
propelled  by  oars."  It  was  consequently  contended  that 
a  fishing-boat  24  feet  long,  partially  decked  over  and 
fitted  with  two  masts  and  a  rudder,  and  also  with  four 
oars,  which  were  sometimes  used  to  propel  it  along,  was 
not  a  ship  within  the  meaning  of  the  Act,  because 
it  was  propellable  by  oars.  In  deciding  against  this 
argument,  Blackburn,  J.,  said  :  "  The  argument  against 
the  proposition  that  this  is  a  ship  is  one  which  I  have 
heard  very  frequently,  viz.,  that,  when  an  Act  says  that 
certain  words  shall  include  certain  things,  the  words  must 
apply  exclusively  to  that  which  they   are   to   include. 


(j)  From  a  draftsman's  point  of  vie^,  an  interpretation  clause  is  objec- 
tionable which  enacts  under  the  guise  of  definition  or  alters  the  natural  and 
ordinary  meaning  of  the  term  dehned.  Parlisment,  in  adopting  such  clauses^ 
encroaches  on  the  funotions  of  popular  usage,  Quern  penes  est  arbUrivm  et 
jus  et  norma  Joquendi. 


ConstriLCtion  of  the  Other  Parts.  235 

That  is  not  so ;  the  definition  given  of  a  ship  is  in  order 
that  the  word  '  ship  '  may  have  a  more  extensive  mean- 
ing, and  the  words  '  not  propelled  by  oars '  are  not  in- 
tended to  exclude  all  vessels  that  are  ever  propelled  by 
oars."  And  this  dictum  of  Blackbnm,  J.,  was  cited  with 
approval  by  Sir  R.  Phillimore  shortly  after  it  was  pro- 
nounced. In  Tlie  Gauntlet  (1871),  L.  R.  3  Ad.  &  E. 
381,  (A;)  it  was  contended  that  a  ship  which  had  been  em- 
ployed as  a  steam-tng  by  a  French  ship  of  war  to  tow  a 
Pmssian  prize,  was  not  liable  to  be  forfeited  under  the 
Foreign  Enlistment  Act,  1870,  which  enacts  in  s.  8 
"that  if  any  person  ....  despatches  any  ship  with 
intent  ....  that  the  same  shall  be  employed  in  the 
navcU  service  of  any  foreign  State  at  war  with  any  friendly 
State/'  such  ship  shall  be  forfeited ;  and  in  s.  30,  that 
^'  Tiaval  service  shall  include  any  user  of  a  ship  as  a 
transport,  store-ship,  privateer,  or  ship  under  letters  of 
marque.^'  The  Court  held  that  the  user  of  a  ship  as  a 
steam-tug  was  included  in  the  expression  "  naval  service," 
on  the  ground  that  the  interpretation  clause  was  not  of  a 
restriotiye,  bat  an  enlarging  character,  and  '^  I  am  glad," 
added  Sir  R.  Phillimore,  '^  to  be  forfeited  in  this  oon- 
elusion  by  the  opinion  of  Blackburn,  J.,  upon  a  similar 
interpretation  clause." 

Sometimes^  term  is  defined  in  an  interpretation  clause  interpretation 
merely  ex  abundanti  cauteld — ^that  is  to  say,  to  prevent  the  times  inserted 
possibility  of  some  common  law  incident  relating  to  thatX^yS/ca«- 
term  escaping  notice.     Thus,  in  Wakefield  v.  West  Biding  teux. 
Railway  (1865),  L.  R.  1  Q.  B.  84,  it  appeared  that  by 
s.  3  of  the  Railways  Clauses  Act,  1845  (8  Vict.  c.  20),  the 
term  ''  justice  of  the  peace  "  is  defined  as  *'  a  justice  of  the 
peace  acting  for  the  ....  place  where  the  matter  requiring 
the  cognizance  of  a  justice  shall  arise,  and  who  shall  not  he 
interested  in  the  matter"    It  was  therefore  argued  that  by 
this  definition  jurisdiction  was  altogether  taken  away  from 
a  justice  who  was  interested  in  the  matter,  and  that  this 


{k)  Althoagh  this  case  was  overrnled  by  the  Judicial  Committee  (1872), 
L.  B.  4  P.  C.  184,  this  part  of  Sir  R.  PhilUmore's  jadgment  was  approyed. 
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.  objection  could  not  be  waived*  But  it  was  held  that  the 
latter  words  of  the  definition  were  merely  declaratoiy  of 
the  common  law,  and  were  only  added  ex  abundanii 
cautdd  ;  (l)  "  in  the  apprehension/'  as  Cockbnm,  0.  J.,  said, 
*'  that  justices,  if  not  warned  of  what  the  law  is,  might 
act  although  interested.  Had  it  been  intended  to  render 
an  interested  justice  absolutely  incompetent,  notwithstand- 
ing that  both  parties  might  waive  the  objection,  a  positiye 
enactment  to  this  effect  would  have  been  inserted." 
inteipretaiiou  Another  important  rule  with  regard  to  the  effect  of 
uec^eL^  °^  A^  interpretation  clause  is,  that  an  interpretation  clause, 
^ionwhe?*^  the  Court  said  in  M.  v.  Ca^nbridgeshire  (1838),  7 
word  inter-  r  A.  &  E.  491,  is  not  to  be  taken  as  substituting  one  set 
m\ct/*"  of  words  for  another,  or  as  strictly  defining  what  the 
meaning  of  a  term  must  be  under  all  circumstances,  but 
rather  as  declaring  what  may  be  comprehended  within 
the  term  where  the  circumstances  require  that  it  should 
,  be  so  comprehended.  If,  therefore,  an  interpretation 
clause  gives  an  extended  meaning  to  a  word,  it  does 
not  follow  as  a  matter  of  course  that,  if  that  word  is 
used  more  than  once  in  the  Act,  it  is  on  each  occasion 
used  in  the  extended  meaning,  and  it  may  be  always  a 
matter  for  argument  whether  or  not  the  interpretation 
clause  is  to  apply  to  the  word  as  used  in  the  particular 
clause  of  the  Act  which  is  under  consideration*  '^It 
appears  to  me,"  said  Lord  Selbome  in  Mevx  v.  Jacobs 
(1875),  L.  R.  7  H.  L.  493,  "that  the  interpretation 
clause  does  no  more  than  say  that,  where  you  find  these 
words  in  the  Act,  they  shall,  unless  there  be  something 
repugnant  in  the  context  or  in  the  sense,  include 
fixtures."  And  in  Sx  parte  Kent  County  Council  (1891), 
1  Q.  B.  389,  the  word  ** borough"  was  given  a  different 
meaning  in  different  parts  of  the  same  section  (35)  of  the 
Local  Grovemment  Act,  1888,  on  the  ground  that  the  sense 
of  the  section  clearly  required  it. 
Schedule  is  6.  To  some  Acts  of  Parliament  schedules  are  attached. 

integrnl  part 

of  an  Act.  • 

(I)  **  AbuTidans  cauteUt  mm  noeet  is   an   old  maxim  of  the  law,"  per 
Lord  Fitzgerald  in  West  hiding  Justices  y.  B.  (1883),  8  App.  Cas.  796. 
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One  of  the  earliest  is  that  of  1765  (5  Geo.  3,  c.  26), 
relating  to  the  purchase  of  the  Isle  of  Man«  *'  A  schedule/' 
as  Brett,  L.J.,(m)  said  in  Att.-Gen.  v.  Zamplotiffh  (1878), 
3  Ex.  D.  229^  ''in  an  Act  is  a  mere  question  of  drafting, 
a  mere  question  of  words.  The  schedule  is  as  much  a 
part  of  the  statute,  and  is  as  much  an  enactment,  as  any 
other  part.'' 

'*  Forms  in  schedules,"  as  the  Court  said  in  Bartlett  v^  Fonn  in 
Gibhs  (184:3),  5  M.  &  G.  96,  "are  inserted  merely  as) not conteoi^^^ 
examples,  and  are  only  to  be  followed  implicitly  so  far  as  g^^^^  ^^ 
the  circumstances  of  each  case  may  admit ;"  consequently, 
it  may  sometimes  happen  that  there  is  a  contradiction 
between  the  enactment  and  the  form  in  the  schedule. 
In  such  a  case  "  it  would  be,"  as  Lord  Penzance  said  in 
Dean  v.  Green (1882),  8  P.  D.  89,  "quite  contrary  to  the 
recognised  principles  upon  which  courts  of  law  construe 
Acts  of  Parliament  to  ...  .  restrain  the  operation  of  an 
enactment  by  any  reference  to  the  words  of  a  mere  form 
given  for  convenience'  sake  in  a  schedule."  This  was 
well  put  by  Lord  Denman,  C.J.,  in  JR.  v.  Baines  (1840), 
12  A.  &  E.  226.  "It  was  argued,"  said  he,  "that  the 
form  of  the  dgnijicnvit  itself,  as  given  in  the  schedule, 
proves  that  the  Judge,  i,e.,  the  bishop,  is  the  only  person 
who  ought  to   certify,  as   *  by  divine  providence '  is   a 

form  that  can  only  apply  to  a  bishop Such  form, 

although  embodied  in  the  Act,  cannot  be  deemed  con- 
clusive of  a  question  of  this  nature;  we  have  also  to 
consider  the  language  of  the  section  to  which  the  schedule 
is  appended,  and  if  there  be  any  contradiction  between 
the  two  ....  upon  ordinary  principles,  the  form,  which 
is  made  to  suit  rather  the  generality  of  cases  than  all 
cases,  must  give  way."(7i) 

7.  Prior  to  1850  it  was  usual  to  preface  each  distinct  immaterial 

\7ii6tiicr  ail 

portion  of  an  Act  by  words  of  enactment,  and  division  into  enactment  is 
sections  had  no  legislative  authority.     By  13  &  14  Vict.  ^piJJSolec- 

tion  or  not. 

(m)  See  also  DaU'a  ease  (1881),  6  Q.  B.  D.  456. 

(n)  In  conatrning  a  private  Act  it  was  held  in  Scotland  that  the  schediile 
could  not  be  conBtraed  to  enlarge  the  Act :  Laird  v.  Olt/de  Tnisteee  (1879 )» 
6  Bettie  (Sc.)  766. 
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c.  21,  8.  2,  it  was  enacted  that  ''  all  Acts  shail  be  divided 
into  sections  if  there  be  tnore  enactments  than  one^  which  aeo- 
tions  shall  be  deemed  to  be  substantive  enactments  withont 
any  introductory  words."  The  portion  in  italics  has  been 
repealed  without  re-enactment  by  the  Interpretation  Act, 
1889  (see  ss.  8,  41),  but  without  any  real  change  in  the 
law.  It  was,  at  most,  a  mere  direction  to  draftsmen  and 
parliamentary  officials  without  any  sanction.  There  is  not, 
however,  any  rule  as  to  how  many  different  sentences, 
each  containing  a  substantive  enactment,  may  be  comprised 
in  one  "  section,"  and  it  is  dear,  whether  an  enactment 
"  be  printed  as  part  of  one  section,  or  made  in  another 
section,  can  make,"  said  Holroyd,  J.,  in  JR,  v.  Nevxtrk- 
wpon-TrcTU  (1824),  3  B.  &  C.  71,  "no  difference  in  the 
construction  of  the  statute."  Thus,  in  Cohen  v.  South- 
Eastern  Bailvxiy  (1877),  2  Ex.  D.  260,  it  appeared  that 
at  the  end  of  s.  16  of  31  &  32  Vict.  c.  119,  was  the 
following  enactment: — "The  provisions  of  the  Railway 
Act,  1854,  so  far  as  the  same  are  applicable,  shall  ex- 
tend to  the  steam  vessels  and  to  the  traffic  carried  on 
thereby."  It  was  argued  that,  as  these  words  stood  at  the 
end  of  and  formed  part  of  s.  16,  and  were  not  contained 
in  a  separate  section,  tliey  only  applied  to  the  subject- 
matter  to  which  the  previous  parts  of  s.  16  related,  and 
that  consequently  s.  7  of  the  Act  of  1854  (which  related 
to  something  quite  different  from  the  subject-matter  of 
this  s.  16)  was  not  incorporated  into  the  Act  of  31  &  32 
Vict.  c.  119.  "I  am  not  aware,"  said  Mellish,  L.J., 
"  that  there  is  any  such  rule  of  construction  of  soi  Act  of 
Parliament.  If  some  absurdity  or  inconvenience  followed 
from  holding  it  to  apply  to  the  whole  Act,  it  might  be 
reasonable  to  confine  the  incorporation  to  clauses  relating 
to  some  particular  subject-matter,  but  if  there  is  no  in- 
convenience from  holding  that  the  incorporation  includes 
s.  7  as  well  as  the  other  sections,  we  ought  to  hold  that 
it  does." 

It  is  usual  now  to  distinguish  the  term  "  clause"  (o) 

(o)  A  clause  of  a  will  was  defined  by  Lord  Cairns  in  StoiiUon  y.  Bmkn 
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from  the  term  "  section"  by  using  the  former  to  denote  the 
paragraph  when  in  a  Bill,  the  latter  to  denote  it  in  an 
Act.  But  "  clause  "  is  often  used  for  "  section  "  in  deci- 
sions on  construction. 

The  effect  of  an  excepting  proviso,  according  to  theiconstnictioii 
ordinary  rules  of  construction,  is  to  except  out  of  the  °^  E2S2225- 
preceding  portion  of  the  enactment  something  which  but 
for  the  proviso  would  be  within  it ;  and  such  a  proviso 
cannot  be  construed  as  enlarging  the  class  of  contracts 
falling  within  the  scope  of  an  enactment  when  it  can  be 
fairly  and  properly  construed  without  attributing  to  it] 
that  effect  (p) 

"  It  is  a  cardinal  principle/'  said  James,  L.  J.,  in  Mbs\R\jle  as  to  cou- 
V.  BoiUnois  (1875),  10  Ch.  App.  484,  "in  the  interpreta-jrepugnim° 
tion  of  a  statute,  /feat)  if  there    are    two    inoonsistentr^^^^- 
enactmentej  it  must  be  seen  if  one  cannot  be  read  as  a  1 
qualification    of    the    other."     If    the    two    inconsistent  I    ^ 
enactments  cannot  be  so  treated,  then  "  the  known  rule," 
said  Keating,  J.,  in  Wood  v.  BUey  (1867),  L.  R.  3  C.  P. 
27,  "is  that  the  last  must  prevail."     But  besides  the-^ 
actual  enacting  clauses,  there  are  in  many  Acts  provisoes 
and  saving  clauses,  and  it  sometimes  happens  that  there^ 
is/a  repugnancy  between  the  enacting  clauses  and  the 
provisoes  and  saving  clauses.     The  question  then  arises, 
How  is  the   Act,  taken  as  a  whole,  to  be  construed? 
"  A  provjgo,"  said   the    Court   in    JSx  parte   Partington 
(1844),  6  Q.  B.  653,  "must  be  construed  with  reference 
to    the    preceding   parts   of   the  clause  to  which  it  is 
appended,"  and  "as  subordinate  tp  the  main  clauses  of 
the  Act."(y)    "  It  is  a  well-known  rule,"  said  Bovill,  C.J., 
in  HormaU  v.  Bruce  (1873),  L.  R.  8  C.  P.  385,  "in  the 
construction  of  statutes,  thatif  a  substantive  enactment  is  \ 
repealed,  that  which  comes  by  way  of  proviso  upon  it  is  \ 

(1878),  4  App.  Cas.  77,  to  be  any  "collocation  of  words  in  a  will  which,  when 
removed  out  of  a  will,  will  leave  the  rest  of  the  will  intelligible."  "  The 
word  '  clanse,' "  said  Lord  O^Hagan  (at  p.  84), "  has  various  operations  and  is 
used  in  various  ways ;  there  may  be  a  clause  of  a  Bill  in  Parliament.  .  .  ." 

g)  See  Duncan  v.  Dixon  (1890),  44  Ch.  D.  at  p.  215  (Kekewich,  J.). 
)  Per  Martin,  B.,  in  Stourbridge  Navigation  Co,  v.  Earl  of  Dudley 
(1860),  3  £.  &  E.  427,  followiog  Dudley  Canal  v.  Orazebrook  (1830),  1  B. 
A  Ad.  59. 
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impliedly  repealed  also."  ^'  When  one  finds  a  proviso  to  a 
section/'  said  Lush,  J.,  in  Mviliiis  v.  Treasurer  of  Surrey 
(1880),  5  Q.  B.  D.  173,  "the  natural  presumption  is 
that,  but  for  the  proviso,  the  enacting  part  of  the  section 
would  have  included  the  subject-matter  of  the  proviso." 
Construction  The  generally  accepted  rule  with  regard  to  the  con- 
provfsof "^^^  struction  of  a  proviso  in  an  Act  which  is  repugnant  to 
the  purview  of  the  Act  is  that  laid  down  in  Att.-Gen, 
V.  CJielsea  Waterworks  (1728),  Fitzg.  195,  namely, "that 
/where  the  proviso  of  an  Act  of  Parliament  is  directly 
repugnant  to  the  purview,  the  proviso  shall  stand  and  be 
a  repeal  of  the  purview,  as  it  speaks  the  last  intention 
of  the  makers." 

Construction  But  it  has  been  usually  laid  down  in  the  books  that  this 
savin^^cSuse*  ^^^^  ^^^  holds  good  with  regard  to  a  proviso  if  repugnant, 
f^and  that  if  the  repugnant  clause  is  in  the  form  of  a  saving 
r .  ,  clause,  then  this  rule  holds  good  no  longer,  for  it  is  said 
that  a  saving  clause  which  is  repugnant  to  the  purview  of 
-  the  Act  is  to  be  rejected  and  treated  as.  void.  In  the 
Case  of  Alton  Woods  (1595),  1  Rep.  472,  Lord  Coke  gives 
the  following  illustration  of  this :  "  If  it  be  recited  by  an 
Act  of  Parliament  that,  whereas  J.  S.  is  seised  of  certain 
land  in  fee,  this  land  by  the  same  Act  is  given  to  the  King 
in  fee,  saving  the  estates,  rights,  &c.,  of  all  persons,  the 
estate  of  J.  S.  is  not  saved  thereby,  for  that  would  be 
repugnant  and  make  the  express  grant  void."  It  appears 
very  doubtful  whether  this  distinction  between  the  effect 
of  a  saving  clause  and  a  proviso  would  now  be  upheld,  the 
reason  of  the  distinction  being,  as  Kent  says  in  his  Com- 
mentaries, (r)  by  no  means  apparent,  and  contrary,  as  he 
tells  us,  to  the  rules  of  American  law.  The  same  view  has 
been  taken  in  the  Irish  case  of  Clelland  v.  Ker  (1843), 
6  Ir.  Eq.  B.  35,  where  it  was  held  that  a  saving,  if 
co-extensive  with  the  enactment,  is  repugnant,  and  must 
give  way  to  the  enactment ;  and  in  the  Scotch  case  of 
Lord  Advocate  v.  Hamilton  (1852),  1  Macq.  H.  L.  (Sc.) 
46,  where  it  is  said  by  Lord  Brougham  that,  as  a  general 


(r)  1  Kent,  Comm.  (10th  ed.},  p.  522. 
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rale,  a  salvo  cannot  create  any  affirmative  or  positiye 
right.  In  the  American  case  of  Savings  InstittUion  v. 
Makin  (1845),  23  Maine  360,  it  was  held  that  a  saving 
clause  in  a  statute  in  the  form  of  a  proviso,  restricting 
in  certain  cases  the  operation  of  the  general  language  of 
the  enacting  clause,  was  not  void,  though  the  saving  clause 
was  repugnant  to  the  general  language  of  the  enacting 
clause.  ''The  true  principle,"  say  the  editors  of  the  last^ 
edition  of  Kent's  Commentaries,  "  undoubtedly  is,  that  the 
sound  interpretation  and  meaning  of  the  statute  on  a  view 
of  the  enacting  clause,  saving  clause,  and  proviso,  taken 
and  construed  together^  are  to  prevail.  If  the  principal_j 
object  of  the  Act  can  be  accomplished  and  stand  under  the 
restriction  of  the  saving  clause  or  proviso,  the  same  is  not 
to  be  held  void  for  repugnancy."(5)  This,  it  is  submitted, 
would  be  held  by  our  Engli^  Courts  at  the  present  day 
to  be  good  law.(^) 

There  is  another  difference  between  the  effect  of  a  Former  mie  as 
saving  clause  and  a  proviso,  which  it  may  perhaps  be  as  pr^so  or^ 
well  to  notice  here,  although  it  has  no  longer  any  *^^^  *^^*°"®* 
practical  existence.  This  is,  that,  as  Lord  Abinger  said 
in  TkSbavit  v.  OSbsm  (1843),  12  M.  &  W.  94,  "it  is  a 
well-established  principle  that  in  all  cases  where  pro- 
ceedings are  taken  for  the  recovery  of  a  penalty  under 
a  statute  if  there  is  any  exception  in  the  clause  which 
gives  the  penalty,  exempting  certain  cases  from  its  opera- 
tion, the  declaration  or  information  must  show  that  the 
particular  case  is  not  within  the  exception.  But  where  the 
exception  comes  by  way  of  proviso  in  a  subsequent  part  of 
the  Act,  it  is  not  necessary  to  notice  it  in  the  declaration 
or  information,  but  it  is  a  matter  which  the  defendant 
must  allege  as  a  ground  of  defence."  But  it  is  clear 
that  this  former  rule  of  pleading  is  now  abrogated,(i^) 
as  now,  by  the  Bules  of  the  Supreme  Court,  1883, 

^  (b)  12t]i  ed.  by  Holmes,  toI.  i.  p.  463,  note  (f>). 


tt)  But  see  the  argument  of  A.  J.  Stephens,  Q.C..  as  reported  in  Sibbert 
T.  Ihirchat  (1870),  L.  R.  8  P.  C.  617 ;  and  per  Macdonald,  C.B.,  in  BiddeU 
T.  WhiU  (1793),  1  Anstr.  294. 

(u)  See  Annual  Plractice,  1892,  p.  432. 

Q 
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Ord.  19,  r.  15,  "the  defendant  or  plaintiff,  as  the  case 
may  be,  must  raise  by  his  pleading  all  matters  which 
show  the  action  or  connter-claim  not  to  be  maintain- 
able, or  that  the  transaction  is  either  void  or  voidable  in 
point  of  law,  and  all  such  grounds  of  defence  or  reply 
as,  if  not  raised,  would  be  likely  to  take  the  opposite 
party  by  surprise,  or  would  raise  issues  of  fact  not  arising 
out  of  tiie  previous  pleadings." 
I  Implied  The  Interpretation  Act,  1889,  s.  38,  contains  the  fol* 

.savings.  lowing  rules  as  to  implied  savings. 

In  case  of  repeal  by  that  Act,  or  any  Act  passed  after 

1889,  of  any  enactment  which  is  re-enacted  with  or 

without  modification  by  the  repealing  Act,  references  in 

unrepealed  Acts  to  the  repealed  Act  are  to  be  construed 

as  referring  to  the  corresponding  portion  of  the  repealing 

Act,  unless  a  contrary  intention  appears. 

^^    1      The  repeal  after  1889   of  any  enactment,  unless  a 

V>     contrary  intention  appears,  does  not — 

^/<^J  (a)  revive  anything  (an  Act  or  law)  not  in  force 

or  existing  at  the  time  at  which  the  repeal  takes 
effect; 

(b)  affect  the  previous  operation  of  the  repealed 
enactment,  or  anything  done  or  suffered  thereunder ; 

(c)  affect  rights,  privileges,  obligations,  or  liabili- 
ties acquired,  accrued,  or  incurred  under  the  repealed 
enactment ; 

(d)  affect  penalties,  forfeitures,  or  punishments 
incurred  in  respect  of  an  offence  against  the  repealed 
enactment;  or, 

(e)  affect  any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right,  privilege, 
obligation,  liability,  penalty,  forfeiture,  or  punish- 
ment, or  the  power  instituting,  continuing,  or 
enforcing  the  investigation,  legal  proceeding,  or 
remedy,  or  of  imposing  the  penalty,  forfeiture,  or 
punishment,  as  if  the  repealed  Act  had  not  been 
passed. 

Gonstraction         Besides  provisoes  and  saving  clauses.  Acts  of  Parlia- 
o  genera  an    jj^^^^  Sometimes  contain  general  enactments  relating  to 
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the  whole  subject-matter  of  the  statate,  and  also  specific  speoiflo  enact- 
and  particular  enactments  relating  to  certain  special  ^l^^t.^^ 
matters,  and  if  the  general  and  specific  enactments 
prove  to  be  in  any  way  repugnant  to  one  another,  the 
question  will  arise,  which  is  to  control  the  other.  In 
PreUy  v.  Solly  (1859),  26  Beav.  606,  at  p.  610,  Romilly, 
M.B.,  stated  as  follows  what  he  considered  to  be  the  rule  of 
construction  under  such  circumstances: — ^' The  general 
rules,"  said  he,  ^^  which  are  applicable  to  particular  and 
general  enactments  in  statutes  [if  they  are  repugnant] 
are  very  dear ;  the  only  difficulty  is  in  their  application. 
The  rule  is,  that  whenever  there  is  a  particular  enact- 
ment and  a  general  enactment  in  the  same  statute,  and 
the  latter,  taken  in  its  most  comprehensive  sense,  would 
overrule  the  former,  the  particular  enactment  must  be 
operative,  and  the  general  enactment  must  be  taken  to 
aSed^  only  the  other  parts  of  the  statute  to  which  it  may  J 
properly  apply."  "  For  instance,"  said  the  same  judge  in 
De  Wintonv.  Brecon  (1859),  28  L.  J.  Oh.  604,  "  if  there  is 
an  authority  in  an  Act  of  Parliament  to  a  corporation  to 
sell  a  particular  piece  of  land,  and  there  is  also  a  general 
danse  in  the  Act  to  the  effect  that  nothing  in  the  Act 
contained  shall  authorize  the  corporation  to  sell  any  land 
at  all,  the  general  clause  would  not  control  the  particular 
enactment,  and  the  particular  enactment  would  take 
effect,  notwithstanding  the  prior  exception  was  not 
clearly  expressed  in  the  general  clause.  If  the  Court 
finds  a  positive  inconsistency  and  repugnancy,  it  may  be 
difiicult  to  deal  with  it,  but,  so  &r  as  it  can,  it  must  give 
effect  to  the  whole  of  the  Act  of  Parliament."  So,  in 
Churchill  y.  Crease  (1828),  5  Biug.  180,  the  question 
was  whether  a  payment  made  by  a  bankrupt  before  the 
iasning  of  the  commission  against  him  was  protected  by 
s.  82  of  6  Geo.  4,  a  16,  which  enacted  that  ''all  pay- 
ments really  and  bond  fide  made,  or  which  hereafter  shall 
be  made^  to  any  creditor  by  a  bankrupt,  before  the  issuing 
of  the  commission  against  him,  shall  be  deemed  valid." 
It  was  argued  that,  as  by  s.  136  the  Act  was  not  to 
come  into  force  until  the  September  then  next,  and  the 
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payment  in  question  was  made  before  the  September,  the 
Act  would  not  apply  to  that  payment  so  as  to  protect  ib, 
The  Court,  however,  held  that  it  was  protected.  ''I 
should  have  thought,"  said  Best,  C.J.,  ^^that  s.  136  was 
conclusive  if  there  had  been  no  conflicting  intention  to 
'be  collected  from  the  Act,  but  the .  rule  is  that  where 
a  general  intention  is  expressed  [as  here,  that  the  Act 
should  not  come  into  force  until  September],  and  the  Act 
expresses  also  a  particular  intention  incompatible  with 
the  general  intention  [as  here,  that  all  payments  bond 
fide  made — i.e.,  heretofore  made — shall  be  protected],  the 
particular  intention  is  to  be  considered  in  the  nature  of 
an  exception." 

Same  niie  ap-  r~  Where  the  later  of  two  Acts  provides  that  the  two  are 
u^bicoi^at^  to  be  read  together,  every  part  of  each  Act  must  be 
into  another,  ^jjstrued  as  if  the  two  Acts  had  been  one,  unless  there 
is  some  manifest  discrex)ancy  making  it  necessary  to  hold 
that  the  later  Act  has  to  some  extent  modified  ^e  provi- 
sions of  the  earlier  Act(a;)  In  other  words,  such  a 
provision  means  that  the  earlier  Act,  so  far  as  not 
expressly  or  impliedly  repealed  by  the  later  Act,  must 
be  read  with  it,  and  does  not  exclude  the  possibility  of 
implied  repeal. 

The  efiect  of  bringing  into  a  later  Act,  by  reference^  sec- 
tions of  an  earlier  Act  is  just  the  same  as  if  they  had  been 
actually  written  into  it  or  printed  into  it,  and  in  their 
construction  the  earlier  Act  need  not  be  referred  to  at  all. 
The  mere  fact  of  bringing  clauses  from  an  anterior 
Act  into  a  subsequent  Act  cannot  on  any  legal  principle 
prevent  the  subsequent  Act  from  being  treated  entirely 
as  a  subsequent  Act,  and  cannot,  it  would  seem,  prevent 
the  Lands  Clauses  Acts  from  being  applied  to  the  subse- 
quent Act,(y)  so  far  as  it  contains  any  powers  as  to  the 
taking  of  lands. 

The  effect  of  s.  1  of  the  Lands  Glauses  Act,  1845 

(x)  J.  C,  per  Lord  Selbome  in  Canada  Southern  Baiboay  Co,  v.  Inter- 
national Bridge  Co,  (1883),  8  App.  Cas.  723,  727. 

(y)  Be  Wood's  Estate  (1886),  31  Ch.  D.  615  (Eaher,  M.R.) ;  see,  how- 
ever,  Be  MiUs'  Estate  (1886),  34  Ch.  D.  14,  and  Be  Cfierry*9  Settled  JSetates 
(1862),  4  D.  F.  &  J.  332. 
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(apart  from  any  qaestion  whether  it  binds  the  Crown  or 
anj  persons  representing  the  Crown),  is,  that  every  part 
of  that  Act  is  to  be  considered  to  be  incorporated  with 
every  subsequent  Act  which  authorizes  the  purchase  or 
taking  of  lands  for  the  purposes  of  any  undertaking,  save 
so  &r  as  its  provisions  are  expressly  varied  or  excepted 
by  the  subsequent  Act,  whether  the  Act  be  a  public  Act 
or  local  and  personal  only.  (2;) 

And  the  same  rule  applies  if  an  Act  which  lays  down 
a  general  rule  upon  a  subject  is  incorporated  into 
another  Act  which  gives  a  particular  rule  on  the  same 
subject — ^that  is  to  say,  in  this  case  also  the  particular 
role  will  abrogate  the  general  rule.  ^'If  the  incor- 
porating Act,"  said  Lord  Westbury  in  JSfc  parte  St. 
Sepulchre's  (1864),  33  L.  J.  Ch.  372,  "gives  itself  a 
complete  rule  on  the  subject,  the  expression  of  that  rule 
will  undoubtedly  amount  to  an  exception  of  the  subject- 
matter  of  the  general  rule  contained  in  the  incorporated 
Act."  Thus,  in  Zondon,  Chatham,  and  Dover  BaUway  v. 
Wandsworth  (1873),  L.  R.  8  C.  P.  185,  it  appeared  that 
the  Bailways  Clauses  Act,  1845,  was  to  be  treated  as  in- 
corporated into  the  special  Act,  except  in  so  far  as  its 
provisions  were  expressly  varied  by  the  special  Act. 
Now,  the  Bailways  Clauses  Act  contained  provisions 
as  to  how  railway  companies  might  be  proceeded  against 
in  case  they  allowed  any  of  their  bridges  to  remain  out 
of  repair ;  but  the  special  Act  also  contained  provisions 
on  this  subject  different  from  those  in  the  Railways 
Clauses  Act;  therefore  the  question  arose  which  pro- 
cedure was  to  be  adopted,  and  it  was  held,  in  accordance 
with  the  rule  above  stated,  that  the  fact  of  the  special 
Act  containing  provisions  on  the  subject  was  to  be  taken 
as  expressly  varying  the  provisions  contained  in  the 
Railways  Clauses  Act.  And  so  in  Att.-Oen.  v.  Grea^ 
Eastern  Saii.  Co.  (1872),  7  Ch.  App.  481,  it  was  held  by 
the  Lords  Justices  (reversing  the  decision  of  Bacon,  V.C.) 
that  the  general  enactment  of  8  &  9  Vict.  c.  20,  s.  13, 


(«)  Be  Wood's  Estate  (1886),  81  Ch.  D.  607  (C.  A.). 
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which  provided  that  ^'  where  it  is  intended  to  cany  the 
railway  on  an  arch  as  marked  on  the  said  plan,  the  same 
shall  be  made  accordingly,"  was  abrogated  by  the  special 
enactment  of  the  company's  special  Act  (into  which  the 
8  &  9  Vict.  c.  20,  had  been  incorporated),  which  enabled 
the  company  to  ^^stop  up  all  streets  within  the  area 
hereinbefore  described."     It  was  admitted  that  npon  the 
'^  said  plan "  the  street  in  question  which  the  company 
claimed  to  be  entitled  to  stop  up  (Snn  Street)  was  not 
marked  as  to  be  closed,  and  it  was  therefore  argned  that 
the  company  were  bound  by  their  plan.     "  But,"  said 
Mellish,  L.J.,  '*  looking  at  the  private  Act,  it  is  difficult 
to  say  how  plainer  words  could  have  been  used  for  the 
purpose  of  showing  that  the  company  were  entitled  to 
stop   up   this   street.  ....  The   real   question   to    be 
decided  in  this  case  is  this,   Does  the  recital   in  the 
special  Act  amount  to  an  express  varying  of  the  enact- 
ment in  the  general  Act,  which  says  that  the  arch  is  to 
be  constructed  as  delineated  on  the  plan  ?     I  am  clearly 
of  opinion  that  it  does." 
Incoiyomtion        The  System  of  incorporation  by  reference  which  is  in 
these  days  adopted  in  the  Statute-book  produces  some 
curious  reBults.(a)     In  Gaslight  and    Coke  Company  v. 
Hardy  (1886),  17  Q.  B.  D.  619,  the  Court  of  Appeal  was 
called  upon  to  construe  a  repealed  section.     The  qnesticm 
in  the  case  was  whether  a  gas  stove  let  for  hire  was  a 
10  &  11  Vict.    ^^  fitting  for  gas  "  within  s.  14  of  the  Gkus  Works  Glauses 
^•^^  Act,  1847.     That  Act  is  incorporated  with,  and  forms 

28  &  24  Vict,  part  of,  the  Metropolis  Gas  Act,  1860,  and  is  also 
incorporated  with  the  special  Act  (31  &  32  Vict 
c.  cvi.)  of  the  plaintiff  company.  Several  of  the  sections 
of  the  Act  of  1847,  including  s.  14,  are  included  in  the 
38 A 89 Vict  Statute  Law  Revision  Act,  1875,  and  are  thereby  "re- 
pealed except  so  far  as  incorporated  with  special  Acts 
to  which  34  &  35  Vict.  c.  41,  does  not  apply."  The 
last-named  Act,  s.  3,  did  not  apply  to  the  company's 
private  Act  above  referred  to.(i) 

(a)  See  3  Law  Quart.  Bev.  114.        (6)  Vidt  tvpra,  *'8aviDg8,"  p.  242. 
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the  statnte,  or  by  any  persons  who  bring  themselves  within 
the  operation  of  the  statute ;  and  questions  often  arise  as  to 
what  liability  is  incnrred  by  neglect  to  perform  statatary 
dnties. 

When  a  statute  creates  a  daty,  one  of  the  first  qaeeldons 
for  judicial  consideration  is  what  is  the  sanction  for  breach, 
or  the  mode  for  compelling  the  performance,  of  the  duty. 
This  question  usually  resolves  itself  into  the  inquiry 
whether  the  Act  is  mandatory  or  directory.  If  it  be 
directory^  the  Courts  cannot  interfere  to  compel  perform- 
ance or  punish  breach  of  the  duty,  and  disobedience  to 
the  Act  does  not  entail  any  invalidity.(a)  If  the  Act  be 
mmdatory,  disobedience  entails  legal  consequences,  which 
may  fall  under  the  heads  of  public  and  private  remedies  in 
courts  of  justice,  or  the  avoidance  of  some  oontract,  instm- 
)    ment,  or  document  without  the  intervention  of  any  Court 

Where,  in  a  statute  creating  a  duty,  no  special  remedy 
is  prescribed  for  compelling  performance  of  the  duty  or 
punishing  its  neglect,  the  Courts  will,  as  a  general  mle, 
presume  that  the  appropriate  common  law  remedy  by 
indictment,  mandamus,  or  action  was  intended  to  apply. 

Even  where  the  statute  creating  the  duty  also  provides 
a  special  remedy  for  its  enforcement,  the  common  law 
remedies  (of  indictment,  mandamus,  or  action  according 
to  the  subject-matter)  are  in  many  cases  available 
cumulatively  or  alternatively  to  the  special  remedy  con- 
tained in  the  statute.  Whether  they  are  so  or  not  is 
upon  each  statute  a  question  of  construction. 

As  a  general  rule,  a  person  who  neglects  to  perform 
a  statutory  duty  is  liable  to  be  proceeded  against  by 
indictment  if  the  duty  is  public.  Charles,  J.,  in  the 
recent  case  of  B.  v.  ffail  (1891),  1  Q.  B.  747,  at 
p.  743,(6)  adopted,  as  the  principle  which  should  govern 
a  case  of  this  description,  the  rule  stated  in  Hawkins' 
Pleas  of  the  Crown^  book  2^  ch.  25,  s.  4.  The  passage 
is  as  follows : — "  It  seems  to  be  a  good  general  ground, 


(a)  Vide  infrt^,  p.  261. 

(6)  Meet  of  the  earlier  cases  are  disoossed  in  that  jadgment,  at  pp.  762-^. 
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that  wherever  a  statute  prohibits  a  matter  of  public 
grievance  to  the  liberties  and  security  of  a  subject, 
or  commands  a  matter  of  public  convenience,  as  the 
repairing  of  the  common  streets  of  a  town^  an  offender 
against  such  statute  is  punishable,  not  only  at  the  suit 
of  the  party  aggrieved,  but  also  by  way  of  indictment 
for  his  contempt  of  the  statute^  unless  such  method  of  prO' 
eeeding  do  manifestly  appear  to  be  exdvded  by  itJ^  "  Yet,  if 
the  party  offending  have  been  fined  to  the  King  in  the 
action  brought  by  the  party^  as  it  is  said  that  he  may  in 
every  action  for  doing  things  prohibited  by  statute^  it 
seems  questionable  whether  he  may  be  afterwards  in- 
dicted, because  that  would  be  to  make  him  liable  to  a 
second  fine  for  the  same  offence.  Also  where  a  statute 
makes  a  new  offence  which  was  in  no  way  prohibited 
by  the  common  law,  and  appoints  a  peculiar  manner  of 
proceeding  against  the  offender,  as  by  commitment,  or 
action  of  debt^  or  information,  &c.,  without  mentioning 
an  indictment,  it  seems  to  be  settled  to  this  day  that  it 
would  not  maintain  an  indictment^  because  the  mention- 
ing the  other  methods  of  proceeding  seems  impliedly  to 
exclude  that  of  indictment.  Yet  it  hath  been  adjudged 
that  if  such  statute  give  a  recovery  by  action  of  debt, 
bill,  plaint,  or  information,  or  otherwise,  it  authorizes  a 
proceeding  by  way  of  indictment.  Also,  where  a  statute 
adds  a  further  penalty  for  an  offence  prohibited  by  the 
common  law,  there  can  be  no  doubt  but  that  the  offender 
may  still  be  indicted,  if  the  prosecutor  think  fit,  at  the 
common  law.  And  if  the  indictment  for  such  offence  con- 
clude contra  formam  staitUi,  and  cannot  be  made  good  as 
an  indictment  upon  the  statute,  it  seems  to  be  now  settled 
that  it  may  be  maintained  as  an  indictment  at  common 
law.*^ 

The  principle  laid  down  in  the  latter  part  of  this 
passage  has  been  adopted  by  Parliament  in  the  Interpre- 
tation Act,  1889^  s.  33,  which  provides  that  where  an52&68Viot. 
act  or  omission  constitutes  an  offence  under  two  or  more^^^^j^ 
Acts,  or  both  under  an  Act  and  at  common  law,  the 
offender,  unless  the  contrary  intention  appears,  is  liable 
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to  be  prosecuted  and  pnmshed  under  either  or  any  of  the 
Acts  or  at  common  law^  but  is  not  liable  to  be  punished 
twice  for  the  same  offence.  This  provision  appUea  to  all 
^  Acts,  public,  local,  personal,  and  private.  By  the  contrary 
intention  seems  to  be  meant  some  repugnancy  between 
the  two  or  more  laws  or  express  repeal  of  the  prior 
law.  "  Where  new  created  offences  are  only  prohibited 
by  the  general  prohibitoiy  clause  of  an  Act  of  Parliament, 
an  indictment  will  lie ;  but  where  there  is  a  prohibitoiy 
particular  clause  specifying  only  particular  remedies,  then 
such  particular  remedy  must  be  pursued,  for  otherwise 
the  defendant  would  be  liable  to  a  double  prosecution: 
one  upon  the  general  prohibition,  and  the  other  upon  the 
particular  specific  remedy."  (c) 

The  fact  that  the  penalty  is  annexed  to  the  offence  in 
the  clause  of  the  Act  creating  it^  as  a  general  rule 
excludes  any  remedy  other  than  the  special  penalty  for 
the  mere  breach  of  the  duty  created  by  the  Act.(<Q  But 
it  is  not  essential  for  the  application  of  this  mle  that 
the  offence  and  penalty  should  be  contained  in  the  same 
clause.  '^  All  that  the  authorities  establish  is,  that  where 
there  is  a  substantive  general  prohibition  (or  command) 
in  one  clause,  and  there  is  a  subsequent  clause  whidi 
prescribes  a  specific  remedy,  the  remedy  by  indictment  is 
not  excluded."(e) 
Mandamus.  Whenever  a  person,  whether  filling  an  office  under  the 

Crown  or  not,  has  a  statutory  duty  of  a  public  nature, 
such  as  to  do  an  act  or  to  make  an  order,(/)  towards 
another  person,  a  mandamus  will  lie  to  compel  him  to 
perform  it.  This  rule  does  not  apply  to  duties  created 
by  charter  or  royal  warrants,  (^)  and  the  writ  of  man- 
damus is  not  granted  if  there  is  any  other  legal  or 
equitable  remedy  equally  convenient,  beneficial,  and  effec- 


(e)  Lord  Mansfield  in  B.  t.  Wright  (1758),  1  Burr.  543.  The  Int  Act,  s. 
83,  does  not  affect  this  opinion. 

id)  Per  Lord  Campbell  in  Cowh  t.  Sud  (1854),  3  E.  &  B.  402. 

U)  Per  Charles,  J.,  in  B,  t.  HaU  (1891),  1  Q.  B.  at  p.  770. 

(/)  B.  T.  Income  Tax  Commianoners  (1888),  21  Q.  B.  D.  313,  322. 
See  A,  ▼.  Commisaioners  of  Woods  and  JForests  (1850),  15  Q.  B.  761. 

(flr)  B.  T.  JSec  State  for  War  (1891),  1  Q.  B.  326. 
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tnal.(A)    Thus,  in  B.  v.  Registrar  of  Jovni  Stock  Companies 
(1888),  21  Q.  B.  D.  131,  an  attempt  was  made  to  compel 
the  Registrar  to  file  a  contract  under  s.  25  of  the  Com- 
panies Act,  1867,  which  he  had  refused  to  file  on  theso&si  vict 
ground  that  it  was  insufficiently  stamped,  but  the  appli-  * 
cation  was  refused,  on  the  ground  that  another  appropriate, 
oonyenient,  and  effectual  remedy  existed  for  questioning 
the  legality  of  the  refusal,  under  the  Stamp  Act,  1870,  ss.  33  &  84  Vict 
18,  19,  20.  Consequently,  when  the  statute  creating  the^'  ^*' 
duty,  or  any  other  statute  contains  a  specific  and  adequate 
remedy  for  the  breach,  the  remedy  by  mandamus  is  not 
available,  it  being,  not  an  ordinary  alternative,  but  a  last 
resort  to  the  prerogative.     And  it  is  always  necessary,  on 
applications  for  a  mandamus,  to  ascertain    whether  the 
Legislature  has  in  a  statute  given  a  command  to  which  it 
is  the  business  of  the   Courts  to  enforce  obedience,  or 
simply  a  direction,  discretion,  or  counsel  of  perfection  with 
which  no  judicial  interference  is  permi8sible.(^) 

The  Hiffh  Court  of  Justice,  in  the  exercise  of  its  Equitable 
equitable  jurisdiction,  will  in  some  cases  interfere,  by  ^^ 
mandatory  or  other  injunction,  to  restrain  the  breach 
or  compel  the  performance  of  a  statutory  duty.  The 
willingness  of  the  Court  to  intervene  depends  upon  the 
nature  of  the  duty  to  be  performed,(A;)  and,  as  a  rule,  the 
Court  wDl  prefer  to  confine  the  exercise  of  this  jurisdiction 
to  cases  where  there  is  a  legal  wrong  done,  as  distinct  from 
a  neglect  to  perform  the  statutory  duties.(f)  But  the 
mere  fact  that  the  duty  is  the  creature  of  a  statute,  and 
does  not  arise  from  an  ordinary  contract,  will  make  no 
difference.  '^  I  wholly  disclaim,"  said  Bacon,  Y.C,  in 
Greme  v.  West  Cheshire  Railway  (1871),  L.  E.  13  Eq.  49, 


(A)  See  B.  T.  Lamboum  VdlUy  BaH.  Co,  (1888),  22  Q.  B.  D.  467,  and 

kses  there  cited. 

(0  /n  re  iVoM^n  (1884),  12  Q.  B.  D.  461,  478. 

(ib)  "Where,  from  the  nature  of  the  relief  asked,  specific  performance  will 
alooe  answer  the  justice  of  the  case,  there  it  is  granted  :  per  Wigram, 
arguendo,  in  Storer  ▼.  Great  Western  By,  (1842),  2  Y.  &  ColL  Gh.  50. 
On  the  other  hand,  it  appears,  from  Bowellv,  Taff  Vale  By.  (1874),  9  Ch. 
Apij.  381,  that  the  Conrt  will  not  order  specific  penbrmance  of  a  continuous 
act  inrolying  lahonr  and  care. 

(Q  James,  LJ.,  in  Oloeaqt  y.  ffe$ton  L.  B.  (1879),  12  Ch.  D.  at  p.  116. 
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^'  the  notion  that  a  railway  company  is  to  be  dealt  with 
in  this  court  upon  any  other  principles  than  those  which 
wonld  and  ought  to  be  applied  to  individuals.  Their 
contracts  are  to  be  considered  as  any  other  contract. 
.  •  •  •  It  is  an  imperative  duty  to  take  care  that  the 
powers  with  which  the  Legislature  has  entrusted  them 
are  not  so  exercised  as  to  protect  theia  in  escaping  from 
the  fulfilment  of  their  lawful  engagements." 

The  High  Court  has  often  granted  injunctions  against 
local  authorities  in  respect  of  their  acts  and  defaults  in 
carrying  out  drainage  works,  but,  as  a  rule,  the  proper 
remedy  is  by  mandamus  or  ex-offido  information,  instead 
of  private  remedy  by  action  and  injunction.(m)  In 
such  a  case,  as  was  pointed  out  by  Jessel,  M.R.,  in  Att.- 
Gen.  V.  Cockermouth  (1874),  18  Eq.  172,  at  p.  178,  "it 
is  not  necessary  for  the  Attorney-General  to  show  any 
injuiy  at  all.  If  the  Legislature  is  of  opiuion  that  certain 
acts  will  produce  injuiy,  that  is  enough."  In  cases  where 
notice  of  action  is  necessary  to  entitie  an  individual  to 
damages  for  neglect  by  a  corporation  of  a  statutoiy  duty, 
he  may,  by  application  for  an  injunction  in  a  proper 
case,  get  rid  of  the  necessity  of  giving  the  notice,  both 
shaking  off  the  statutory  fetter  and  utilising  a  remedy  not 
specified  in  the  statute.(^) 
When  action         Whether  an  action  will  lie  for  the  non-performance  of 

lies  for  neglect 

of  statutory      a  statutory  duty  "  must,"  as  Lord  Cairns  said  in  Atkinson  v. 

^""^y*  Newcastle  Waterworks  (1877),  2  Ex,  D.  441,  at  p.  448, 

''  to  a  great  extent  depend  on  the  purview  of  the  Legis- 
lature in  the  particular  statute,  and  upon  the  language 
which  they  have  there  employed."(^)  ^^  Statute  of 
Westminster  (13  Edw.  1),  c.  50,  gives  a  remedy  by 
action  on  the  case  to  all  who  are  aggrieved  by  the  neglect 
of  any  duty  created  by  statute,  and  it  is  laid  down  in 
Comyns  (Digest,  tit.  Action  upon  Statute,  F.),  ^^  that  in 

(m)  See  Olossop  ▼.  Seaton  L,  B,  (1879),  12  Ch.  B.  102,  at  p.  115,  per 
James,  Li.J. 

(n)  Cfuwman  v.  Auckland  Union  (QuardiooM  of)  (1889),  23  Q.  B.  D. 
294;  Rendaa  t.  Blair  (1890},  45  Ch.  D.  157. 

(o)  Approved  bj  the  Jud.  Comra.  in  Bathurst  {Borough  of)  y.  Maqpihetwm 
(1879),  4  App.  Cm.  268. 
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every  case  where  a  statute  enacts  or  prohibits  a  thing  for 
the  benefit  of  a  i>er8on,  he  shall  have  a  remedy  npon  the 
same  statute  for  the  thing  enacted  for  his  advantage,  or 
for  the  recompense  of  a  wrong  done  to  him  contrary  to 
the  said  law."  Upon  these  authorities  it  was  stated  in 
C(mch  V.  Steel  (1854),  23  L.  J.  Q.  B.  125,  as  a  broad 
general  proposition,  that,  wherever  a  statutory  duty  is 
created,  any  person,  who  can  show  that  he  has  sustained 
injuries  from  the  non-performance  of  that  duty,  can  bring 
an  action  for  damages  against  the  person  on  whom  the 
dnty  is  imposed.  But  this  proposition  was  not  accepted 
as  good  law  by  the  Court  of  Appeal  in  Atkinson  v.  New- 
castle (1877),  2  Ex.  D.  441.  In  the  latter  case  the 
defendants  ly  their  private  Act  had  engaged  to  keep  the 
pipes  to  which  fire-plugs  were  fi^ed  charged  with  water  at 
a  certain  fixed  pressure.  In  consequence  of  their  neglect- 
ing to  do  this,  a  fire  which  had  broken  out  upon  the 
premises  of  the  plaintiff  could  not  be  extinguished,  and 
the  premises  were  burnt  down.  S.  43  of  the  Waterworks 
Clauses  Act,  1847,  which  was  incorporated  with  the 
private  Act  of  the  defendants,  provides  that  for  neglect- 
ing to  keep  the  fire-plugs  properly  charged  with  water 
the  defendants  shall  be  liable  to  a  penalty,  part  of  which 
is  to  go  to  the  person  aggrieved  by  the  neglect.  "  It  was 
no  part  of  the  scheme  of  this  Act,"  said  Lord  Cairns  (at 
p.  446),  ''  to  create  any  duty  which  was  to  become  the 
snbject  of  an  action  at  the  suit  of  individuals,  to  create 
any  right  in  individuals  with  a  power  of  enforcing  that 
right  by  action,  but  its  scheme  was,  having  laid  down 
certain  duties,  to  provide  guarantees  for  the  due  fulfilment 
of  them,  and  in  certain  cases  to  give  the  penalties,  or  some 
of  them,  to  the  persons  injured."  Consequently,  it  was 
held,  as  Cockbum,  C.J.,  put  it  (at  p.  449),  that  ''this 
particular  Act  did  not  by  implication  give  to  persons  who 
have  been  injured  by  the  breach  of  the  duties  thereby 
imposed,  any  remedy  over  and  above  those  which  it  gives 
in  express  terms,"  and  that  a  person  so  injured  could  not 
maintAJTi  an  action  for  damages. 
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Actions  Where  an  Act  imposes  a  duty  on  a  public  body,  in 

b^f iS^^""  case  of  misfeasance  of  the  duty,  they  are  liable  to  an 
spect  of  statu-  action,  bnt  not  in  the  case  of  nonfeasance  except  at  the 
instance  of  a  person  who  can  show  that  the  statute 
imposed  a  duty  towards  himself  which  the  cprporation 
has  negligently  failed  to  perfonn.  The  proper  canon  o£ 
constmction  ''is  that^  in  the  absence  of  something  to 
show  a  contrary  intention,  the  Legislature  intends  that 
the  body,  the  creature  of  statute,  shall  have  the  same 
duties,  and  that  its  funds  shall  be  subject  to  the  same 
liabilities,  as  the  general  law  would  impose  on  a  private 
person  doing  the  same  thing.''(p) 
Action  will  lie  In  deciding  whether  an  action  will  lie  for  the  breach 
i^isteriai  but  of  a  duty  imposed  by  statute,  it  is  necessary  to  consider 
not  of  judicial  whether  the  duty  is  merely  a  ministerial  one,  or  is  of  a 
discretionary  or  quasi-judicial  nature.  It  is  clear  that 
an  action  will  lie  for  the  neglect  of  a  duty  of  the  former 
kind,  but  the  question  often  arises  as  to  which  class  a 
"^duty  belongs.  Thus,  in  Schinotti  v.  Bumsted  (1796), 
6  T.  B.  646,  it  was  held  that  a  commiasioner  of  a 
lottery  was  a  mere  mimsterial  officer,  and  that,  conse- 
quently, an  action  would  lie  against  him  for  not  adjudging 
the  lottery  prize  to  the  person  entitled  to  receive  it. 
Similarly,  in  Barry  v.  Amavd  (1839),  10  A.  &  R  646, 
a  collector  of  customs  was  held  to  be  a  public  officer 
whose  functions  were  ministerial,  and  that  he  was  there- 
fore liable  in  an  action  for  nonfeasance  in  the  exereise  of 
his  duty.  On  the  other  hand,  if  the  duty  to  be  performed 
is  judicial  or  even  quasi-judicial,  it  is  clear  that  no  action 
will  lie  for  the  breach  of  it,  unless  the  breach  is  shown 
to  be  wilful  and  malicious.  Thus,  in  Tozer  v.  Child 
(1857),  26  L.  J.  Q.  B.  151,  it  appeared  that  the 
defendants,  who  were  acting  as  returning  officers,  had 
refused  to  receive  the  plaintiff's  vote  for  four  candidates 
for  the  office  of  vestrjrmen.     '^  The  defendants,"  said  the 

(p)  Per  Blackburn,  J., in  The  Merseu  Docks  etue  (1865),  L.  R.  1  H.  L.  93, 
at  p.  110,  approved  by  the  J.  C.  in  Orfila  y.  GibraUar  Sanitary  OommU- 
tionera  (1890),  16  App.  Cas.  400,  at  p.  412. 
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Court,  ''are  quasi-judges.  They  had  to  exercise  an 
opinion  upon  the  matter  whether  the  plaintiff  was 
entitled  to  vote  or  not.  Having  decided  against  the 
plaintiff,  without  malice  or  any  improper  motive,  it  would 
be  monstrous  to  subject  them  to  an  action.'* 

But  if  it  appears  from  the  language  of  the  enactment  DunAge  bus- 
that  it  is  the  intention  of  the  Legislature  that  an  action  ^^hlJ^utnto 
should  lie  for  damage  sustained  by  reason  of  neglect  to  JJ"^^^^ 
perform  some  duty  created  by  the  statute  in  question,  it 
will  still,  in  order  to  maintain  an  action,  be  necessary  to 
prove  that  the  damage  or  loss  was  of  such  a  character  as j 
it  waa  the  direct  object  of  the  statute  to  prevent.     Thus, 
in  Oorris  v.  Scott  (1874),  L.  R.  9  Ex.  125,  an  action  was 
brought  by  an  owner  of  sheep  against  a  shipowner  who 
had  undertaken  to  carry  the  plaintiff's  sheep  from  a 
foreign   port   to  England,   because   the   defendant  had 
neglected  to   do   certain   things   enjoined   by   a   Privy 
Council  order  made  under  the  authority  of  the  Con- 
tagious Diseases  (Animals)  Act,  1869,  s.  75,  in  conse- 82 & 88  Vict, 
quence  of  which  neglect  some  of  the  sheep  were  washed  ^  ^^' 
overboard.     It  appeared  that  the  object  of  the  Act  was  ^ 
to  prevent  the  spread  of  disease  among  animals,  and  not 
to  protect  them  against  the  perils  of  the  sea;  conse- 
quently, the  Court  held  that  no  action  could  be  main- 
tained.    '^The  Act,'^said  Pollock,  B.,  ^^  was  passed  alio 
intuitu  •  .  •  •  the  precaution  directed  may  be  useful  and 
advantageous  for  preventing  animals  from  being  washed 
overboard,  but  they  were  never  intended  for  that  purpose, 
and  a  loss  of  that  kind  caused  by  their  neglect  cannot 
give  a  cause  of  action."     So,  in  Bvaion  v.  North-Eastern 
Bail.  £7o.(1868),  L.  R  3  Q.  B.  549,  it  appeared  that  in 
consequence  of  the  neglect  of  the  railway  company  to 
keep  up  their  fence  in  accordance  with  the  provisions 
of  8  Vict.  c.  20,  s.  68,  a  bullock  got  on  to  the  line  and 
caused   an   accident   in   which    the    plaintiff  sustained 
damage ;  but  it  was  held  that  he  had  no  right  of  action 
on  account  of  this  neglect  on  the  part  of  the  defendants 
to  perform  their  statutory  duty,  because  the  statutory 
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obligation  was  created  solely  with  regard  to,  and  for  the 
benefit  of,  the  owners  and  occupiers  of  the  adjoining 
lands,  and  therefore  that  ''the  obligation,  as  to  their 
passengers,  to  fence,  is  not  imposed  upon  the  company 
by  that  enactment." 

Omission  to  perform  a  statutory  duty  not  only  exposes 
the  offender  to  the  specific  penalty,  if  any,  imposed  by  the 
Act  which  creates  the  duty,  but  also,  as  a  rule,  renders 
him  liable,  as  for  negligence,  to  any  person  injured  in 
consequence  of  the  omis8ion.(2) 

Even  in  those  cases  in  which  indictment  is,  without 
express  provision,  the  remedy  for  a  breach  of  the  statutoiy 
duty,  it  will  not  lie  for  the  mere  breach  of  the  statutory 
command  or  prohibition.  There  must  be  some  improper 
v.  conduct — something  constituting  a  mens  rea,(r)  Thus, 
in  Blamires  v.  Lancashire  Hail.  Co.  (18V3)pL.  R.  8  Ex. 
283,  at  p.  285,  it  appeared  that  by  31  &  32  Vict.  c. 
119,  B.  22,  it  is  enacted  that  "  every  railway  company 
shall  provide  in  every  train  which  carries  passengers  and 
travels  more  than  twenty  miles  without  stopping"  a 
means  of  communication  between  the  passengers  and  the 
guard.  The  plaintiff  in  this  case  was  suing  the  company 
for  injuries  received  in  a  railway  accident,  which  (as  he 
alleged)  arose  from  the  negligence  of  the  company,  and  in 
proof  of  the  charge  of  negligence  it  was  given  in  evidence 
that  the  company  had  not  complied  with  the  provisions  of 
the  Act  as  to  supplying  a  communication  between  the 
passengers  and  the  guard.  Kelly,  G.B.,  told  the  jury 
that  ''  it  is  not  every  disobedience  to  an  Act  of  Parliament 
that  will  constitute  negligence  ....  it  is  only  if  the 
duty($)  imposed  by  the  Act  be  such  that  the  neglect  of 
it  was  likely  to  conduce  to  an  accident  such  as  that  which 

(q)  See  hereon,  Beven  on  NegligeDce,  pp.  208  et  $qq, 
M  Shappee  t.  Nathan  (1892),  1  Q.  B.  245  (Collins,  J.). 
[s)  Where  an  Act  merely  empowers  a  railway  comnany  to  do  aometbiog 
whidi  it  is  entirely  within  their  discretion  whether  tney  do  or  not,  as.  for 
instance,  when  a  company  are  empowered  by  Act  of  Parliament  to  diacontinus 
a  local  ocou^tion  road,  the  non-performance  of  this  may  Wft  be  naed  as 
eyidence  against  the  company  to  prove  that  an  accident  which  occnrred  at 
the  leyel  crossing  arose  from  their  negligence.  Cliffy,  Midland  MaU.  Co, 
(1870),  L.  B.  5  Q.  B.  268. 
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had  oocarred."  This  ruling  was  upheld  by  the  Exchequer 
Chamber^  and  in  giving  his  judgment,  Brett,  J.,  said  as 
follows  :  "  It  is  right  to  use  the  Act  as  some  evidence  of 
what  is  due  and  ordinary  care  under  the  circumstances 
of  the  case,  and  that  is  the  way  the  Chief  Baron  directed 
the  jury  to  use  it." 

If  a  duty  is  imposed  by  the  Legislature  upon  a  public  Usually  good 
body,  it  has  been  held  that,  if  they  exercise  due  and  ^^bu  care 
reasonable  care  as  to  the  performance  of  the  duty,  they  ^^  ^^  taken 
will  not  be  held  liable  if  for  some  reason  or  other  it  be-  duty. 
comes  impossible  for  them  to  discharge  the  duty ;  for,  as 
Cockbum,  C.  J.,  said  in  lie  Bristoly  cfec.,  BaUway  Company 
(1877),  3  Q.  B.  D.  10,  at  p.  13,  "it  would  be  contrary 
to  the  elementary  principles  of  justice  to  enforce  by 
mandamus  a  [statutory]    order   which  imposes  a  duty 
which  it  is  impossible  to  discharge."    Thus,  in  Hammond 
V.  St.  Pancras  (1874),  L.  R.  9  C.  P.  316,  the  vestry  of 
St  Pancras  had  the  duty  cast  upon  them  by  18  &  19 
Vict  c.    120,   s.   72,  of  properly   cleaning  the  sewers 
vested  in  them  by  the  Act.     One  of  these  sewers  over-     > 
flowed  into  the  plaintiff's  cellar  in  consequence  of  an 
obstruction  in  the  sewer  which   was   unknown  to  the 
defendants,  and  could  not  by  the  exercise  of  Teasonable 
care  or  inquiry  have  been  known  to  them.    The  question 
then  arose  as  to  whether  the  defendants  were  liable  for 
the  damage  done  by  the  overflow  of  the  sewer,  and  it 
was  held  that  they  were  not  liable.     "  It  would  seem  to 
me,"  said  Brett,  J.,  '^  to  be  contrary  to  natural  justice  to 
say  that  Parliament  intended  to  impose  upon  a  public 
body  a  liability  for  a  thing  which  no  reasonable  care  or 
skill  could  obviate.     The  duty,  notwithstanding,  may  be 
absolute,  but,  if  so,  it  ought  to  be  imposed  in  the  clearest 
possible  terms."     And  Denman,  J.,  added, ''  Under  s.  72 
it  clearly  was  not  intended  to  render  them  liable  to  an 
action  if,  in  the  exercise  of  their  duties,  they  are  guilty 
of  no  negligence." 

As  a  general  rule,  if  a  duty  is  cast  upon  a  person  when  sutu- 
by  statutory  enactment^  "  he  is  excused,"  said  the  Court  exTOsi^J^act 
in  a.  V.  Leicestershire  (1850),    15  Q.  B.  92,    "from  of  God. 

R 


258  Effect  of  Statutes  creating  Duties. 

performing  that  daty  by  its  becoming  imposeible  by 
the  act  of  Qoi"  But,  if  a  statutory  duty  arisee  oat 
of  a  particular  state  of  circumstances  which  have  been 
brought  about  by  the  act  of  God,  the  fact  that  that  state 
of  circumstances  was  so  brought  about  will  not  be  an 
answer  to  an  action  for  the  non-performance  of  the 
statutory  duty.  This  question  was  considerably  dia- 
cussed  in  Eiver  Wear  Commissioners  v.  Adamson  (1877X 
2  App.  Cas.  743.  "  The  CJourt  of  Appeal/*  said  Lord 
Cairns,  ^^  has  been  of  opinion  that  the  damage  was  occa- 
sioned hj  B,  vis  major,  namely,  by  the  act  of  God  in  the 
violence  of  the  tempest.  Founding  himself  on  this,  the 
Master  of  the  Bolls  states  that  it  is  a  familiar  iruiTiTn  of 
law  that  where  there  is  a  duty  imposed  ....  as  a  general 
rule  there  is  no  such  duty  required  to  be  performed 
where  the  event  happens  through  the  act  of  God  or  the 
Queen's  enemies,  and  his  opinion  is  that  the  Court  may 
well  come  to  the  conclusion  that  the  act  of  Grod  and  the 
Queen's  enemies  were  not  meant  to  be  comprised  within 
the  first  words  of  10  Vict  c.  27,  &  74  [which  enacts  that 
*'  the  owner  of  every  vessel  shall  be  answerable  .... 
for  any  damage  done  by  such  vessel  to  the  harbour, 
dock,  or  pier "].  The  Lord  Chief  Baron  states  that  no 
man  can  be  answerable,  unless  by  express  contract,  for 
any  mischief  or  injury  occasioned  by  the  act  of  God. 
Lord  Justice  Mellish  states  that  the  act  of  Gk>d  does  not 
impose  any  liability  on  anybody.  Mr.  Justice  Denman 
states  that  in  every  Act  of  Parliament  words  are  not  to 
be  construed  to  impose  a  liability  for  an  act  done,  if  the 
act  be  substantiaUy  caused  by  a  superior  power,  such  as 
the  law  calls  the  act  of  God.  In  my  opinion,"  continued 
Lord  Cairns,  "these  expressions  are  broader  than  is 
warranted  by  any  authorities  of  which  I  am  aware.  If  a 
duty  is  cast  upon  an  individual  by  common  law,  the  act 
of  God  will  excuse  him  from  the  performance  of  that  duty. 
No  man  is  compelled  to  do  that  which  is  impossibla 
....  If ,  however,  an  Act  of  Parliament  declares  that 
a  man  shall  be  liable  for  the  damage  occasioned  by  a  par- 
ticular state  of  circumstances,  I  know  of  no  reason  why  a 


Sixdviory  Remedies.  259 

man  should  not  be  liable  for  the  damage  occasioned  by 
that  state  of  circumstances,  whether  the  state  of  circum- 
fitances  is  brought  about  by  the  act  of  man  or  by  the  act 
of  .God."  / 

\jli.  If  a  statute  creates  a  new  duty  or  imposes  a  new  if  specific 
liability^  and  prescribes  a  specific  remedy  (t)  in  case  of  fornegi^r^'^ 
neglect  to  perform  the  duty  or  discharge  the  liability,  the  ^  '^^ JiJ***^^ 
general  rule(t^)  is,  as  Denison,  J.,  said  in  Stevens  v.  Hvans  other  remedy 
(1761),  2  Burr.  1152,  at  p.  1157,  "that  no  remedy  canp^^^^^* 
be  taken  but  the  particular  remedy  prescribed  by  the  stat- > 
nte."     "  Where  an  Act  creates  an  obligation,"  said  the 
Ckmrt  in  Doe  dem.  Bishop  of  Bochester  v.  Bridges  (1831), 
1  B.  &  Ad.  847,  at  p.  859,  ^'  and  enforces  the  performance 
in  a  spedfic  manner^  we  take  it  to  be  a  general  rule  that 
performance  cannot  be  enforced  in  any  other  manner." 
And  in  Steo&ns  v.  Jeacocke  (1848),  11  Q.  B.  731,  at  p.  741, 
the  same  Court  said,  "  It  is  a  rule  of  law  that  an  action 
will  not  lie  for  the  infringement  of  a  right  created  by 
statute,  where  another  specific  remedy  for  infringement  is 
provided  by  the  same  statute."     And  in  JS.  v.  Covmiy\ 
Court  Jvdgt  of  Bssez  (1887),  18  Q.  B.  D.  704,  Lord 
Esher,  M.R.   (at  p.    707),   said,  with  reference  to  the 
question  whether  a  county  court  judgment  debt  carried 
interest  under  1  &  2  Yict.  c.  110,  s.  17,  ''The  ordinary 
role  of  construction  applies  to  this  case,  that  where  the 
Legislature  has  passed  a  new  statute  giving  a  new  remedy, 
that  remedy  is  the  only  one  which  can  be  pursued." 

The  true  rule  for  ascertaining  whether  the  special 
remedy  does  or  does  not  include  a  right  of  action  is  laid 
down  in  VaUarice  v.  FaUe  (1884),  12  Q.  B.  D.  109.  In 
that  case  the  question  was  whether  an  action  would  lie  for 
refusing  to  give  the  discharge  directed  by  s.  172  of  the 
Merchant  Shipping  Act,  1854,  to  be  given  by  the  master  17  &  I8  Vict 
of  a  ship  to  his  seamen.  The  section  in  question  imposes  a  ^  ^^' 
penalty  of  £1 0  for  withholding  the  certificate.  Stephen,  J., 
said,  at  p.  110 :  ^'The  case  has  been  argued  with  great 


(t)  As  to  criminal  remedies,  vide  ante^  p.  248. 

(«)  See  Wak4  y.  Mayor  of  Sheffield  (1884),  12  Q.  B.  D.  145. 
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oare,  and  yarions  authorities  on  the  subject  have  been  dted. 
^The  general  rule  to  be  deduced  from  them  seems  in  sub- 
stance to  be,  that  the  provisions  and  object  of  the  particular 
enactment  must  be  looked  at  in  order  to  discover  whether 
it  was  intended  to  confer  a  general  right  which  might  be 
the  subject  of  an  action,  or  to  create  a  duty  sanctioned 
only  by  a  particular  penalty,  in  which  case  the  only  remedy 
for  breach  of  the  duty  would  be  by  proceedings  for  the 
penalty."  And  later  in  his  judgment  he  added  (at  p.  112), 
^*  I  do  not  wish  to  say  anything  against  the  general  rules 
that  have  been  laid  down  for  the  construction  of  statutes 
in  relation  to  the  question  whether  a  penalty  is  intended 
to  be  the  only  remedy  for  breach  of  statutory  duty,  but  I 
always  think  that,  after  all,  the  best  way  of  finding  out 
the  meaning  of  a  statute  is  to  read  it,  and  see  what  it 
means." 
But  right  to  But  if  a  statute,  which  creates  a  duty,  enacts  that  an 

penaUy^does  Action  may  be  brought  by  a  common  informer  in  case  of 
'^^^hUcTinS*^^  neglect  to  perform  the  statutory  duty,  this  power  of  suing 
action  for  for  a  penalty  is  not  to  be  treated  as  taking  away  the  right 
dufy!^  ^  which  a  person  may  otherwise  have  to  bring  an  action  for 
any  special  damage  which  he  may  have  sustained  by  reason 
of  the  neglect  to  perform  the  statutory  duty.  And  one 
reason  for  this  is,  as  was  pointed  out  by  Lord  Chelmsford 
in  Wilson  Y.  Merry  (1868),  L.  R.  1  H.  L.  (Sc.)  326, 
at  p.  341,  that  "the  two  proceedings  [viz.,  for  the  penalty, 
and  by  action  for  civil  remedy]  have  totally  diiBTerent  ob- 
jects, the  one  to  punish  an  offence,  the  other  to  remedy 
an  injury."  Thus,  in  Ccmch  v.  Steel  (1854),  23  L.  J. 
Q.  B.  121,  it  appeared  that  7  4  8  Vict.  c.  112,  s.  18, 
enacts  that  every  ship  shall  have  and  keep  constantly  on 
board  a  sufficient  supply  of  medicines,  and  in 'case  any 
default  is  made  in  providing  and  keeping  such  medicines 
the  owner  of  the  ship  should  incur  a  penalty  of  £20, 
which  penalty  may,  by  s.  62,  be  recovered  by  a  qui  tarn 
action.  The  plaintiff,  who  was  a  seaman  on  board  the 
defendant's  ship,  brought  an  action  against  the  defendant 
for  neglecting  this  statutory  duty  of  keeping  medicines  on 
board  his  ship,  and  it  was  contended  by  the  defendant 
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that  an  action  on  the  case  woald  not  lie,  as  the  statute 

had  expressly  provided  that  a  qui  tarn  action  might  be 

bronght  in  case  the  statatory  duty  was  neglected.     Bnt 

the  Court  held  that  this  was  no  defence.     "  No  authority," 

said  they,  '^  has  been  cited  to  us,  nor  are  we  aware  of  any, 

in  which  it  has  been  held  that  in  such  a  case  as  the 

present  the  right  to  maintain  an  action  at  common  law 

in  respect  of  a  special  damage  resulting  from  the  breach 

of  a  public  duty  (whether  such  duty  exists  at  common 

law  or  is  created  by  statute)  is  taken  away  by  reason  of 

a  penalty  recoverable  by  a  common  informer  being  annexed 

as  a  punishment  for  the  non-performance  of  the  public 

duty."     But  Brett,  L.J.,  in  Atkinson  v.  Newcastle  Water^ 

^corks  (1877),  2  Ex.  D.  449,  pointed  out  that  it  makes 

no  difference  whether  the  penalty  imposed  for  the  breach 

of  the  statutory  duty  is  or  is  not  to  go  to  the  person 

aggrieved.     '^  I  entertain,"  said  he, ''  the  strongest  doubt 

whether  the  broad  rule  can  be  maintained  that,  where  a 

new  duty  is  created  by  statute,  and  a  penalty  is  imposed 

for  its  breach,  which  penalty  is  to  go  to  the  person  injured 

by  such  breach,  the  penalty,  however  small  and  inadequate 

a  compensation  it  may  be,  is  in  such  a  case  to  be  regarded 

as  indicating  an  intention  on  the  part  of  the  Legislature 

that  there  should  be  no  action  by  such  person  for  damages, 

bnt  that  where  a  similar  duty  is  created,  and  a  similar 

penalty  imposed,  which  is  not  to  go  to  the  person  injured, 

then   the   intention   is  that  he  ts  to  have  a  right  of 

action. 

3.  "  There  is  a  numerous  class  of  cases  in  which  it  has  Role  as  to 
been  held  that  certain  provisions  in  Acts  of  Parliament  in^  duties 
are  directory  in  the  sense  that  they  were  not  meant  to  ^*j^  ^^irectoiy 
be  a  condition  precedent  to  the  grant,  or  whatever  it 
may  be,  but  a  condition  subsequent :  a  condition  as  to 
which  the  responsible  persons  may  be   blameable  and 
punishable  if  they  do  not  act  upon  it,  but  their  not 
acting  upon  it  shall  not  invalidate  what  they  have  done^ 
these  persons  having  nothing  to  do  with  that."(y) 


(y)  Per  Lord  BIsckb  am  in  Middlesex  Justices  ▼.  B,  (1884),  9  App.  Cm.  778 
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**  It  is  stated,"  said  Denman,  J.,  in  Ccddoto  v.  Pixell 
(1877),  2  0.  P.  D.  562,  at  p.  566,  "  that  in  general  the 
provisions  of  statutes  creating  duties  are  directory."     By 
this  is  meant,  not  that  it  is  optional  on  the  part  of  a 
public  functionary  whether  he  will  perform  duties  imposed 
upon  him  by  statute,(2;)  but  that  if  a  public  functionaiy 
neglects   to  perform  a  statutory  duty,  that   neglect  on 
his  part  will  not  necessarily  invalidate  the  whole  opera- 
tion   with  regard  to  which  the  statutory  duty   had    to 
be  performed.     The  case  last  cited  turned  upon  34  & 
35    Vict.  c.   43,  s.  29,  by  which   it   is   enacted    that 
^'  within  three  months  after  the  avoidance  of  any  bene- 
fice •  •  •  .  the  bishop  shall  direct  the  surveyor,  who  shall 
inspect  the  buildings  of  such  benefice,  and  report  to  the 
bishop  what  sum,  if  any,  is  required  to  make  good  the 
dilapidations."     The  bishop  neglected  to  give  the  neces- 
sary directions  for  inspection  and  report  until  after  the 
expiration  of  three  months  from  the  avoidance  of  the 
benefice,  and  it  was  therefore  argued  that,  as  the  statute 
had  not  been  complied  with,  the  order,  when  made,  was 
invalid,  and  that  dilapidations  could  not  be  sued  for  by 
the  new  incumbent.     The  Court,  however,  held  otherwisOi 
"The  statute,"  said  the  Court,  "imposes  a  public  duty 
upon  the  bishop ;  it  does  not  create  a  power  or  privilege 
for  the  benefit  of  the  new  incumbent  as  a  private  person. 
The  bishop,  probably  from  inadvertence,  faUed  to  give  the 
direction  within  the  specified  time,  but,  as  this  was  an 
omission  to  perform  a  public  duty,  we  think  we  ought  to 
hold  this  statute  to  be  directory."     At  the  same  time  it 
must  be  borne  in  mind  that  it  is  not  a  universal  rule  that 
statutes  which  create  public  duties  are  merely  directory. 
"  In  the  absence  of  an  express  provision,  the  intention  of 
the  Legislature  is  to  be  ascertained  by  weighing  the  con- 
sequences of  holding  a  statute  to  be  directory  or  im- 
perative."(a)     It  is  enacted  by  6  Vict.  c.  18,  s.  100, 


(2^   Vids  ante,  p.  74 ;   and  B.  ▼.  Maffor  of  Hodiester  (1868),  27  L.  J. 
Q.  B.  47,  per  Lord  Campbell, 
(a)  Per  Denman,  J.,  case  cited,  p.  566. 
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that  any  one  who  objects  to  a  person's  name  being 
retained  upon  the  list  of  voters  most  send  his  notice  of 
objection  by  post  directed  to  the  person  objected  to  '^  at 
his  place  of  abode  as  described  in  the  said  list  of  voters." 
In  Noseworthy  v.  BucMand  (1873),  L.  R.  9  C.  P.  233,  it 
appeared  that  the  overseers,  finding  an  incorrect  address 
in  "  the  said  list  of  voters,"  altered  it  by  substituting  the 
true  address,  and  so  published  it ;  consequently,  the  ob- 
jector, who  copied  from  the  published  list  the  address  of 
the  person  he  objected  to,  directed  his  notice  of  objection  to 
the  substituted  address.  It  was  argued  that  the  enactment 
was  imperative,  and  that,  as  the  notice  of  objection  had 
not  been  sent  to  the  address  specified  in  the  statute,  the 
notice  was  invalid,  and  it  was  so  held  by  the  Court. 
^^It  is  the  duty  of  the  overseers,"  said  Keating,  J.,  ''to 
publish  the  list  in  its  integrity  just  as  they  receive  it, 
and  .  ...  if  instead  of  publishing  the  copy  as  they 
receive  it,  the  overseers  take  upon  themselves  to  alter  it, 

a  person  acting  upon  it  does  so  at  his  peril The 

words  of  the  Act  are  express." 

4.  One  of  the  most  important  effects  of  statutes  which  Contract  void 
create  duties  or  impose  obligations  (whether  it  be  an  yenti^^of 
obligation  to  do  or  to  refrain  from  doing  some  particular  sto^tecreaUng 
thing),  is  that  a  contract  which  involves  in  its  performance, 
eitiier  directly  or  collaterally,(&)  the  doing  of  something 
which  would  be  in  contravention  of  a  statute  of  this  kind 
is  held  to  be  invalid  and  unenforceable.(c)    This  is  ex- 
pressed by  the  legal  maxim,    Pactis  privatorwm  publico 
jari  non  derogatur,(d)  and    also  in  the  following  rule : 


(()  Thus,  a  policy  on  im  illegal  voyage  cannot  be  enforced,  "for,"  said 
Tindal,  C  J.,  in  Bedmmd  v.  Smth  (1844),  7  M.  &  G.  457,  at  p.  474,  "  it 
wodd  be  singular  if,  the  original  contract  being  invalid,  and  therefore 
incapable  of  being  enforced,  a  collateral  contract  founded  npon  it  oonld  be 
enforced." 

(c)  The  general  principle  that  "  illegalitj  may  be  pleaded  aa  a  defence  to 
an  action,"  whether  that  illegality  arise  either  from  the  breach  of  some 
statutory  provision  or  of  a  common  law  principle,  was  laid  down  in  the 
leading  case  of  CcUins  y.  BlarUem  (1767),  1  8mith  L.  C.  (9th  ed.)  406,  and 
is  fully  discussed  in  the  notes  to  that  case.     See  also  Williams'  notes  to 


Saunders  (ed.  1871),  vol.  i.  p.  517,  note  (c). 

{d)  In  commenting  upon  this  maxim  Dr.  Lnshington,  arguendo,  said  ii 
I^mps  Y.  Innee  (1837),  4  CI.  &  F.  at  p.  241,  as  follows  :~**It  is  impossibl 


in 
e 
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*^  Where  a  contract,  express  or  implied,  is  expressly  or  by 
implicatLon  forbidden  by  statute,  no  Oonrt  will  lend  its 
assistance  to  give  it  effect."(^)  "  What  is  done,"  said  Lord 
Ellenborongh  in  LangUm  v.  Hughes  (1818),  1  M.  &  S.  593, 
at  p.  39.6,  ''in  contravention  of  the  provisions  of  an  Act 
of  Parliament  cannot  be  made  the  subject  of  an  action." 
This  principle  has  been  acted  upon  in  many  cases.  It 
was  held  in  Clugas  v.  Penaluna  (1791),  4  T.  R.  466, 
that  a  smuggling  contract  cannot  be  sued  upon,  because 
of  the  obligation  created  by  statute  to  pay  import  duty  on 
certain  articles.  So,  also,  it  being  required  by  10  G«o.  2, 
c.  28,(/)  that  proprietors  of  theatres  should  obtain  a 
licence,  it  was  held  in  Gkdlini  v.  Lahorie  (1793),  5  T.  R. 
242,  that  no  action  could  be  maintained  for  breach  of  an 
agreement  to  dance  at  an  unlicensed  theatre.  Similarly, 
it  being  a  duty  created  by  39  &  40  Geo.  3,  c.  99,  s.  23, 
that  any  persons  who  carry  on  the  trade  of  a  pawnbroker 
shall  cause  their  name  to  be  painted  over  their  place  of 
business,,  it  was  held  in  Gordon  v.  Howden  (1845),  12 
CI.  &  F.  243,  that  an  agreement  constituting  a  secret 
partnership  between  pawnbrokers  was  void  as  being  in 
contravention  of  that  statute.  And  again,  it  being  a 
duty  created  by  7  &  8  Will.  3,  c.  4,  to  abstain  from 
treating  electors  after  the  teste  of  the  writ  for  the  election, 
it  was  held  in  Ribbans  v.  Crickett  (1798),  1  B.  &  P.  264, 
that  an  innkeeper  could  not  recover  against  a  candidate 
at  an  election  for  provisions  supplied  at  his  request  after 
the  time  mentioned  in  the  statute. 

It  is  equally  clear  that  a  contract,  is  void  if  prohibited 
by  a  statute,  though  the  statute  inflicts  a  penalty  only, 
because  such  a  penalty  implies  a  prohibition.(^)  Th%  sole 
question  in  either  case  is  whether  the  statute  means  to 


to  oomuel  one  who  is  unwilling  to  disobej  the  law  to  contrayene  it.  He  it 
entitlea  to  plead  freedom  from  a  compact  in  which  he  shonld  never  hast 
entered,  ana  to  be  protected  in  maintaining  an  obedience  to  the  law.  which 
the  law  itself  woula  have  interposed  to  enforce  if  the  act  had  come  oinerwise 
within  its  cognizance." 

(e)  MeUiM  v.  Shirley  L,  B,  (1885),  16  Q.  B.  D.  446. 

(/)  See,  now^  6  &  7  Vict,  c,  68,  s.  1. 

{g)  Copt  ▼.  Mowland$  (1836),  2  M.  &  W.  149,  at  p.  157  (Parke,  R). 
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prohibit  the  contract.  "  If  it  does  so,  whether  it  be  for 
purposes  of  reyenne  or  otherwise,  then  the  doing  of  the 
act  is  a  breach  of  the  law,  and  no  right  of  action  can  arise 
out  of  it.''(A) 

In  Mdli88  V.  Shirley  L.  B.  (1885),  16  Q.  B.  D.  446, 
the  surveyor  of  a  local  board  was  saed,  jointly  with 
another  person,  for  a  sam  alleged  to  be  dne  under  a  con- 
tract between  them  and  the  board  for  the  execution  of 
certain  drainage  works.  The  action  was  held  not  to  be 
maintainable,  on  the  ground  that  s.  193  of  the  Public 
Health' Act  of  1875  had  the  effect  of  making  the  contract 
illegal.  Bowen,  L.  J.,  at  p.  454,  said :  ''  In  the  end  we  have 
to  find  out,  upon  the  construction  of  the  Act,  whether  it  was 
intended  by  the  Legislature  to  prohibit  the  doing  of  a 
certain  act  altogether,  or  whether  it  was  only  intended  to 
say  that,  if  the  act  was  done,  certain  penalties  should 
follow  as  a  consequence.  If  you  can  find  out  that  the 
act  is  prohibited,  then  the  principle  is  that  no  man  can 
recover  in  an  action  founded  on  that  which  is  a  breach  of 
•the  provisions  of  the  statute.  It  seems  to  me  plain,  firom 
the  language  of  s.  193,  that  there  is  a  prohibition  on 
what  has  been  done.  I  think  no  language  could  be 
iplainer,  and  the  mere  fact  that  certain  consequences  are, 
by  the  latter  part  of  the  section,  attached  to  the  illegal 
act  does  not,  in  my  opinion,  render  the  previous  language 
less  clear." 

It  appears  to  be  a  settled  rule  of  interpretation,  "  that 
although  a  statute  contains  no  express  words  making  void 
a  contract  which  it  prohibits,  yet  when  it  infiicts  a  penalty 
for  the  breach  of  the  prohibition  you  must  consider  the 
whole  Act  as  well  as  the  particular  enactment  in  question, 
and  come  to  a  decision,  either  from  the  context  or  the 
subject-matter,  whether  the  penalty  is  imposed  with 
intent  merely  to  deter  persons  from  entering  into  the 
contract,  or  for  the  purposes  of  revenue,  or  whether  it  is  ' 
intended  that  the  contract  shall  not  be  entered  into  so  as  ! 


(/«)  Smith  y.  Mawhood  (1845),  14  M.  &  W.  452,  at  p.  464  (Aldereon, 
B.). 
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to  be  valid  in  \aiwJ*{i)    And  in  such  cases,  even  if  the  con- 
sequences of  snch  a  constmction  may  be  harsh,  it  is  the 
dnty  of  the  Court  only  to  construe  the  Act.(k)    The  same 
conclusion  was  reached  by  the  Judicial  Committee  in  Mvs-^ 
grave  v.  Chun  Teeong  Toy  (1891),  A.  C.  272,  where  it  was 
held  that  the  infliction  of  a  penalty  for  bringing  by  sea  more 
than  a  certain  number  of  Chinese  involved  a  prohibition^ 
not  only  upon  the  shipowner,  but  upon  the  immigrants. 
statutory  ruiet^     Where  a  statute  prescribes  that  a  contract  shall  be 
^y^^t°be^^   ^  A  particular  form,  or  shall  or  shall  not  contain  certain 
y^KiYeA.  terms,  the  statutory  form  must  be  followed,^  and  the 

statutory  terms  may  j^  be  waived  by  the  parties  to- 
the  contract. 

In  Netherseal  Co.  v.  B(ntme  (1889),  14  App.Cas.  228^ 
a  case  on  the  Coal  Mines  Regulation  Act,  1872,  Lord 
Halsbury  said,  at  p.  235,  '^  The  statute  discloses  the  view^ 
that  the  mine-owner  and  the  persons  employed  in  the  mine 
were  not,  in  the  contemplation  of  the  Legislature,  fit  to  be 
trusted  to  make  their  own  bargains ;"  and  he  went  on  to 
decide  that  a  protective  stipulation  in  the  Act  in  favour 
of  the  miners  could  not  be  waived  by  them,  and  that  the 
principle,  QtcUibet  renunciare  potest  juri  pro  se  introductOy. 
was  inapplicable  in  such  a  case. 
lUegaiity  may       Even  where  one  party  has  had  the  full  benefit  of  a  con* 
parTpe^rm/  tract  void  for  non-compliauce  with  a  statute,  he  may  set 
Hnce.  ^p  fj^Q  non-compliance  as  an  answer  to  any  claim  to  make 

him  perform  his  part  of  the  bargain.  This  rule  is  laid 
down  in  Young  v.  Leamington  (1883),  8  App.  Gas.  517, 
where  a  sanitary  authority  set  up  the  want  of  a  seal  as  an: 
answer  to  the  claim  for  the  cost  of  constructing  some  public 
works  of  which  they  had  taken  the  benefit.  In  Canada, 
•  in   the   case   of   London  Life  Inswrance    Co.  v.    Wright 

(1873),  5  Canada  466,  the  Supreme  Court,  by  a  majority,, 
restrained  an  insurance  company  from  setting  up  a  similar 


(0  Per  Lord  Esher,  M.R^  loe,  cU.  at  p.  451. 

{h)  Per  Cotton,  L  J.,  at  p.  453. 

(Q  The  inDomerable  cases  on  the  Bills  of  Sale  Act,  1882,  proceed  on  the 
admission  of  this  rale,  and  are  devoted  to  discnasion  of  the  nuMes  of  evadiog 
the  terms  or  limiting  the  application  of  Uie  commands  of  that  Act. 
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defence  to  an  action  on  a  policy.  In  this  case  very  many 
English  and  American  decisions  were  discussed,  and  the 
equitable  American  mle  seems  to  have  been  adopted. 

This  mle  is,  in  America,  however,  subject  to  the  equitable 
exception,  that  if  a  contractor  has  had  the  benefit  of  his 
contract  he  will  not  be  permitted,  in  an  action  against 
him  founded  upon  that  contract,  to  question  its  validity 
upon  the  ground  that  it  was  made  in  violation  of  a 
Btatute.(m)  The  merits  and  equity  of  this  decision  and 
rule  may  be  admitted,  but  it  is  not  recognised  by  English 
law  or  equity. 

And  not  only  is  a  contract  invalidated  which  involves  Contracts  con- 
in  its  performance  the  direct  contravention  of  the  statute,  onsuitute  are^ 
but  it  is  also  a  well-recognised  principle  of  law(7i)  that  ^^^^• 
any  contract  will  be  held  void,  *'  although  not  in  contra- 
vention of  the  specific  directions  of  a  statute,  if  it  be 
opposed  to  the  general  policy  and  interest  thereof."   Thus, 
in  Mliot  V.  Bichardson  (1869),  L.  R.  5  C.  P.  749,  it  was 
held  that  an  agreement,  made  between  two  persons  who 
were  creditors  of  a  company  which  was  being  wound  up, 
whereby  one  of  them  undertook  for  a  money  consideration 
to  delay  the  proceedings  of  the  winding  up  to  the  pre*  ' 
judice  of  the  other  shareholders  and  creditors,  was  void, 
**  as  being  against  the  clear  intention  of  the  Legislature 
under  the  Winding-up  Acts."     But,  as  has  already  been 
pointed  out,(o)  questions  of  policy  are  difficult  to  solve, 
and  it  is  safer  to  b:eep  to  the  manifest  intention,  express 
or  implied,  without  turning  aside  to  vague  and  delusive 
generalities  as  to  the  policy  of  the  law  or  of  any  particular 
Act. 

The  Courts  will  not  be  astute  to  construe  an  Act  so  as 
to  avoid  a  contract,  or  a  contract  so  as  to  bring  it  within 
the  prohibition  of  a  statute.  Speaking  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43), 


fm)  Sedgwick  on  Statutory  Law  (2iid  ed.),  pp.  72,  73. 
n)  See  notes  to  CMns  v.  BlarUem  (1767),  1  Smith  L.  C.  (9th  ed.)  406. 
On  similar  grounds  a  will  is  held  void  if  it  contravenes  the  policy  of  law :  Ht 
WUeoek?9  SetUement  (1875),  1  Cb.  D.  230. 
(o)  Ante,  pp.  94,  196. 
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Cave,  J.,  said  in  Hammond  v.  ffocking  (1884),  12  Q.  B.  D. 
291y  at  p.  292  :  ^'  The  qaestioa  arises  on  s.  7  of  the  Act, 
which  was  passed  for  the  protection  of  the  borrower  from 
oppression,  and,  while  we  construe  the  Act  so  as  to  pro- 
duce the  effect  intended  by  the  Legislature,  we  oaght  not, 
in  construing  it,  to  give  way  to  needless  technicalities, 
because,  if  we  do  so,  we  shall  run  the  risk  of  interfering 
with  honest  transactions,  and  also,  by  rendering  bills  of 
sale  doubtful  and  bad  securities,  make  the  position  of  the 
borrower  worse  than  it  was  before  the  Act  was  passed." 
It  is  doubtful  whether  the  last  consideration  is  for  the 
Courts,  except  so  far  as  it  is  adopted  to  carry  out  the 
intention  of  the  Legislature;  and  it  may  be  plausibly 
argued  that  the  inevitable  result  of  the  Act  was  to  raise 
the  rate  of  interest  and  increase  the  difficulty  of  borrow- 
ing on  the  security  of  chattels. 
Illegal  tem  But  if  the  contract  in  question  is  not  merely  for  the 

does  noTneceB.  performance  of  a  single  act,  but  involves  the  doing  of 
Se'whoio**^  several  things,  some  of  which  are  legal  and  some  pro- 
contract  hibited.  by  statute,  the  question  has  been  raised  as  to 
whether  the  whole  contract  would  be  void,  or  merely  that 
part  of  it  the  performance  of  which  the  statute  prohibits. 
It  appears  to  have  been  laid  down  in  some  early  cases 
that  if  *'  any  of  the  covenants  be  void  by  statute,  tilien  the 
bond  is  void  in  toto"(ji)  but  it  seems  that  the  true  rule 
is  that  if  the  contract  is  for  the  performance  of  several 
things,  one  of  which  is  prohibited  by  statute,  it  is  not 
void  in  totOy  unless  the  prohibiting  statute  expressly  enacts 
that  all  instruments  containing  any  matter  contrary 
thereto  shall  be  void,  provided  the  good  part  be  separ- 
able from,  and  not  dependent  upon,  the  bad  part.(2) 
This  view  is  supjiorted  by  the  recent  decision  of  the  House 
of  liOTdBiEL  NetJierseal  Co.  v.  Bourne  (1889),  14  App.  Cas. 
228,  where  it  was  held  that  a  contract,  not  illegal  as  a 
whole,  but  containing  a  stipulation  for  illegal  deductions 


g)  See  notes  to  CoOim  v,Blantem  (1767),  1  Smith  L.  C.  (9th  ed.)  at  p.  416. 
)  Ibid,  at  p.  417  ;    and  see  Mwys  ▼.  Leake  (1799),  8  T.  B.  411,  and 
KefrUon  y.  Cote  (1807),  8  East  231. 
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from  wages,  is  not  void  as  a  whole,  bat  that  the  illegal 
stipalations  are  nnenforceable.  If,  however,  a  contract  be 
made  on  several  considerations,  one  of  which  is  prohibited 
by  statute,  the  whole  will  be  void,  because  every  part  of  a 
contract  is  affected  by  the  illegality  of  any  part  of  its 
oonsideration.(r) 

In  ValerUini  v.  CaTudi  (1889),  24  Q.  B.  D.  166,  a  man 
claimed  cancellation  of  a  contract  and  repayment  of  the 
snm  paid  by  him  on  the  contract,  which  was  for  his  benefit, 
on  the  ground  that  he  was  an  infant  when  he  entered 
into  the.  contract,  and  it  was  contended  that,  inasmuch  as 
the  Infants'  Belief  Act,  1874,  s.  1,  made  certain  contracts  37  <&  38  Vict. 
by  infants  void,  the  infant  was  entitled  to  recover  all  ^'  ^" 
aams  x>&id  by  him  under  the  contract  as  if  the  considera- 
tion for  the  contract  had  wholly  failed.  But  the  Court 
rejected  the  argument,  and  Lord  Coleridge  said :  *'  No 
doubt  the  words  of  s.  1  of  the  Infants'  Belief  Act  are 
strong  and  general,  but  a  reasonable  construction  ought 
to  be  put  upon  them.  The  construction  which  has  been 
contended  for  on  hehalf  of  the  plaintiff  would  involve  a 

violation   of  natural  justice The  object  of  the 

statute  would  seem  to  have  been  to  restore  the  law  for 
the  protection  of  infants,  upon  which  judicial  decisions 
were  considered  to  have  imposed  qualifications.  The 
Legislature  never  intended,  in  making  provisions  for  this 
purpose,  to  sanction  a  cruel  injustice." 


ir)  Per  Tindal,  C.J.,  iu  Skackdl  v.  Rosier  (1836)^  2  Bing.  N.  C.  634,  at 
p.  646. 
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1.  Many  statates  have  been  passed  to  enable  something  to  cussiflcation 
be  done  which  was  previously  forbidden  or  not  distinctly  jfctS*^^^ 
autihoTized  by  law,  with  or  without  prescribing  the  way 
in  which  it  is  to  be  done.  Such  statutes  are  passed  for 
a  variety  of  purposes.  In  order  to  discuss  the  rules 
which  regulate  the  effect  of  statutes  of  this  class,  we  may 
conveniently  consider  the  question  under  the  following 
heads,  viz. : — 

(1)  Effect  of  statutes  which  prescribe  or  regulate 
the  way  in  which  something  is  to  be  done. 

(2)  Effect  of  statutes  which  grant  to  private  indi- 
viduals the  powers  for  carrying  out  some  public  work. 

(3)  Effect  of  statutes  which  enable  bylaws  and 
rules  to  be  made. 

(4)  Effect  of  statutes  which  empower  the  Grown 
to  do  something,  not  comprised  within  the  pre- 
rogative. 

(5)  Effect  of  enabling  Acts,  when  obligatory 
and  when  permissive. 

2.  One  of  the  first  principles  of  law  with  regard  to  Grant  of  a 
the  effect  of  an  enabling  Act  is  that,  if  the  Legislature  ^n\  ^The^^ 
enables  something  to  be  done,  it  gives  power  at  the  same  ^.^r  ite  * 
time,  by  necessary  implication,  to  do  everything  which  is  exercise, 
absolutely  indispensable  for  the  purpose  of  carrying  out 
the  purpose  in  view,  "  on  the  principle,"  as  Parke,  B., 
said  in  Clarence  Bail,  Co.  v.  Great  North.  Bail,  Co,  (1845), 
13  M.  &  W.  706,  at  p.  721,  *"  Hiekt  ttii  cUiquid  conceditury 
conceditur   etiam   id   sine   quo   res   ipsa  non  esse  potest" 
"  The  general  rule  under  this  head  of  law  is,(a)  that  where 
the  Legislature  gives  power  to  a  public  body  to  do  any- 
thing of  a  public  character,  the  Legislature  means  also  to 
give  to  the  public  body  all    rights  without  which    the 
power   would   be    wholly  unavailable,   although  such  a 
meaning  cannot  be  implied  in  relation  to  circumstances 
arising  accidentally  only."     This  rule  was  applied  in  the  ^ 

case  cited  by  holding  that  a  sanitary  authority,  which  by 
statute  had  authority  as  against  landowners  to  construct 


(a)  Per  Brett,  L.J.|  ia  Re  Dudley  Corporation  (1882),  8  Q.  B.  D.  at  p.  98. 
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sewers,  and  a  dnty  in  favoar  of  landowners  to  wiAinfjun 
them,  were  impliedly  entitled  to  subjacent  (bnt  not  to 
lateral)  sapport  to  the  sewers  from  lands,  without  pur- 
chasing  the  subjacent  soil  or  any  easement  of  sapport, 
but  subject  to  the  obligation  of   making   compensation 

88  &  89  Vict,  under  s.  308  of  the  Public  Health  Act,  1875.  There- 
fore, as  Fry,  J.,  said  in  Mayors  &c.,  of  Yarmouth  v. 
Simmons  (1879),  10  Ch.  D.  527,  "when  the  Legislature 
clearly  and  distinctly  authorize  the  doing  of  a  thing  which 
is  physically  inconsistent  with  the  continuance  of  an 
existing  right,  the  right  is  gone,(&)  because  the  thing 
cannot  be  done  without  abrogating  the  right."  Thus, 
the  power  to  make  bylaws  involves  the  power  of  enforcing 
them.(c)  In  Doyh  v.  Falconer  (1 8  6  6),  4  Moore  P.  C.  N.  S. 
2  0  3 ,  it  appeared  that  the  Legislative  Assembly  of  the  island 
of  Dominica  was  constituted  by  a  royal  proclamation  (which 
was  there  equivalent  to  an  Act  of  Parliament),  but  had  no 
special  power  given  to  it  to  punish  members  for  contempt. 
It  was  argued,  however,  that,  in  accordance  with  the  above- 
mentioned  maxim,  such  a  power  was  indispensable  to  its 
existence,  but  the  Court  held  that  it  was  not.  "  It  is 
necessary,"  said  the  Judicial  Committee  (p.  219),  "  to  dis- 
tinguish between  a  power  to  punish  for  a  contempt  and  a 
power  to  remove  any  obstruction  offered  to  the  deliberatLons 
of  a  legislative  body,  which  last  power  is  necessary  for  self- 
preservation The  right  to  remove  for  self-security 

is  one  thing,  the  right  to  inflict  punishment  is  another. 
The  former  is  all  that  is  warranted  by  the  legal  maxim 
which  has  been  cited,  but  the  latter  is  not  its  legitimate 
consequence." 

Trading  corporations  such  as  railway,  canal,  and  dock 
companies  are  not  treated  as  public  bodies  within  the 
meaning  of  this  rule,  at  any  rate  so  far  as  refers  to  th^ 
compulsory  powers  of  taking  land.((Q 

Exprettio  Another  general  rule  with  regard  to  the  effect  of  an 

nnt'ut  ut  eaccltt" 

$fo  aUerius. 


(6)  As  to  rights  being  taken  awaj  bj  implication,  vide  ante,  p.  135. 
(c)   Vide  poet  J 
(a)  Past,  Part 


(c)   Vide  poet  J  pp.  806  et  sqq. 
id)  Po5^PartlV.  ch.  i. 
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enabling  Act  is  expressed  in  the  maxim,  Expressio  univs 

est  exdusio  alterivs.     ''  If  there  be  any  one  rale  of  law 

clearer   than  another/'  said  the  Judicial   Committee  in 

Bladcbim  v.  Flavdle  (1882),   7  App.  Oas.  634,  '*it  is 

this,  that,  where  the  Legislature  have  expressly  authorized 

one  or  more  particular  modes  of  dealing  with  property, 

such  expression  always  excludes  any  other  mode,  except 

as    specifically   authorized/'     Upon  a   discussion   as  to 

whether  s.  191  of  the  Merchant  Shipping  Act,   1854, 17&I8  Vict. 

gave  a  maritime  lien  to  the  master  of  a  British  ship  for  ^'  ^^' 

disbursements  made  during  a  voyage,  Lord  Watson  said, 

''  When  a  variety  of  personal  and  unsecured  claims  are 

dealt  with  in  a  single  clause,  and  it  is  expressly  declared 

that  one  of  them  shall  bear  a  lien,  there  arises  a  strong 

presumption  that  a  similar  privilege  is  7U)t  to  attach  to 

the  rest ;  and  that  presumption  cannot  be  overcome  except 

by  very  plain  impUcation."(«) 

When  a  statute  is  passed  for  the  purpose  of  enabling  Diiferenoe  be- 
something  to  be  done,  and  prescribes  the  way  in  which  it l^dditSo^ 
is  to  be  done,  it  may  be  either  what  is  called  an  absolute  enactments. 
enactment  or  a  directory  enactment,  the  difference  being, 
as  was  explained  by  the  Court  in  Woodward  v.  Sarsons 
(1875),  L.  E.  10  C.  P.  733,  746,  that  "  an  absolute  enact-"^ 
ment  must  be  obeyed  or  fulfilled  exactly,  but  it  is  sufiicient 
if  a  directoiy  enactment  be  obeyed  or  fulfilled  substan-J 
tially ; "  i.e.,  that  the  act  permitted  by  an  absolute  enact- 
ment is  lawful  only  if  done  in  accordance  with  the  condi- 
tions annexed  to  the  statutory  permission.     If  an  absolute'^ 
enactment  is  neglected  or  contravened,  a  court  of   law 
will  treat  the  thing  which  is  being  done  as  invalid  and 
altogether  void,  but  if  an  enactment  is  merely  directory 
it  is  immaterial,  so  far  as  relates  to  the  validity  of  the 
thing  which  is  being  done,  whether  it  is  complied  with  orj 
not.     Thus,  in  Bowman  v.  Blyth  (1856),  7  E.  &  B.  26, 
it  appeared  that  by  26  Geo.  2,  c.  14,  s.  1,  the  justices  in 
quarter  sessions  are  empowered  to  alter  the  table  of  fees, 
and,  '^  after  the  same  shall  have  been  approved  by  the 


(e)  Hamilton  v.  Baker  (1889),  14  App.  Cas.  at  p.  217. 

S 
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justices  at  the  next  suoceeding  general  quarter  segsLona," 
it  shall  be  valid  and  binding  on  all  parties.  The 
justices  of  Norfolk  accordingly  made  a  new  table  of 
fees  at  the  June  qaarter  sessions,  and  submitted  it 
for  approval  at  the  next  (i.e.,  October)  quarter  sessions, 
but  at  the  October  quarter  sessions  the  question  of 
approving  it  was  adjourned  to  the  Epiphany  sessions. 
Consequently,  it  was  held  that  the  table  of  fees  was  in- 
valid. '*  The  Legislature,"  said  the  Court  (p.  45),  "  have 
given  a  limited  power  of  approval  to  one  particular  sessions 
only,  viz.,  that  next  holden  after  the  making  of  the  table 
of  fees.  ....  This  table  was  not  so  approved,  and 
therefore  we  think  that  it  is  not  in  force."  So,  in  R 
V.  Loocdcde  (1758),  1  Burr.  445,  it  appeared  that  five 
overseers  had  been  appointed  to  act  for  a  certain  parish, 
whereas  by  43  Eliz.  c.  2,  it  was  enacted  that  only  four, 
three,  or  two  overseers  may  be  appointed.  The  Court 
accordingly  declared  the  appointment  invalid.  ''  Justices," 
said  Lord  Mansfield,  ''  have  no  power  to  appoint  overseers 
but  by  the  special  authority  given  them  by  Act  of  Parlia- 
ment. Therefore,  this  special  authority  must  be  strictlf 
pursued,  and  cannot  be  exceeded  by  them."(/)  So,  with 
regard  to  the  creation  of  a  highway,  it  was  pointed  out  by 
Brett  J.,  in  CuhUt  v.  Maxse  (1874),  L.  R.  8  C.  P.  704, 
at  p.  715,  that,  if  an  Act  of  Parliament  is  passed  for  that 
purpose,  the  provisions  of  such  an  Act  must  be  strictly 
followed,  or  the  creation  will  not  take  place."  And  in 
Thwaites  v.  WUdiiig  (1883),  12  Q.  B.  D.  4,  at  p.  5, 
Brett,  M.B.,  said  of  the  Lodgers'  GkK>ds  Protection  Act, 
1871  (34  &  35  Vict.  c.  79):  "The  words  of  the  statute 
are  imperative.  It  is  said  that  the  construction  in  favour 
of  the  defendants  will  render  the  statute  ineifectual  to 
protect  lodgers.  I  do  not  think  so ;  the  Legislature  has 
imposed  conditions,  and  these  conditions  must  be  rigidly 
complied  with  in  order  to  deprive  the  landlord  of  his 
remedy  at  common  law  and  to  bring  the  lodger  within 


(/)  Similarly,  in  R.  v.  Ckm9in$  (1864),  4  B.  &  S.  849,  it  was  held  that  the 
appointment  of  one  overseer  (instead  of  foar,  three,  or  two)  was  invalid. 
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the  protection  of  the  statute."  But,  on  the  other  hand, 
if  a  statute  is  merely  directory,  it  is,  as  we  have  saidp 
immaterial,  so  far  as  relates  to  the  validity  of  the  thing  to  be 
done,  whether  the  provisions  of  the  statute  are  accurately  i 
followed  out  or  not.  Thus,  in  H.  v.  Lofthouse  (1866), 
L.  R.  1  Q.  B.  443,  it  appeared  that  by  11  &  12  Vict, 
c.  63,  s.  24,  it  is  enacted  that,  for  the  purpose  of  electing 
a  local  board  of  health,  '*  the  chairman  shall  cause  voting 
papers  in  the  form  in  schedule  A."  to  be  distributed  among 
the  persons  entitled  to  vote.  Voting  papers,  however, 
were  distributed  which  were  not  precisely  in  the  form 
given  in  schedule  A.,  as  the  column  for  the  number  of 
votes  was  left  in  blank.  It  was  argued  that  this  omission 
vitiated  the  voting  papers  and  made  the  election  void, 
but  it  was  held  that  it  did  not.  The  validity  of  the 
election,  said  Blackburn,  J.,  '*  depends  upon  whether  the 
insertion  of  the  number  of  votes  is  a  condition  precedent 
to  the  validity  of  a  voting  paper,  or,  in  other  words, 
whether  the  requirement  of  the  statute  on  this  head  is 
obligatory.  I  think  the  omission  does  not  vitiate  the 
voting  paper." 

It  being,  then,  well  settled  that  the  neglect  of  the  No  general 
requirements  of  an  Act  which  prescribes  how  something  whenenabUng 
is  to  be  done  will  invalidate  the  thing  which  is  being  ^j^^^J^" 
done,  if  the  enactment  be  absolute,  but  not  if  it  be  merely  wbon  direct- 
directory,  we  have  now  to  consider  whether  there  is  any  ^^' 
general  rule  as  to  when  an  enactment  is  to  be  considered 
absolute  and  when  merely  directory,  with  the  exception  of 
**  provisions  with  respect  to  time  "  (which,  said  Grove,  J., 
in  Barker  v.  Palmer  (1881),  8  Q.  B.  D.  10,  "  are  always 
obligatory,  unless  a  power  of  extending  the  time  is  given 
to  the  Court ").     There  is  no  general  rule  as  to  this,  for  ^ 
while  on  the  one  hand  we  find  that  enactments  expressed 
in  n^ative  and  prohibitory  language  are  not  universally 
considered  as  being  absolute,  on  the  other  hand  enact- 
ments   expressed    in   merely  affirmative   language   have  ^ 
sometimes  been  held  to  be  so.     This  was  plainly  stated 
by  Lord  Campbell  in  Liverpool  Bank  v.  Tttmer  (1861), 
30  L.  J.  Ch.  380,  with  regard  to  enactments  expressed 
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in  merely  affirmative  language.  ''No  universal  rale,** 
Baid  he,  ''  can  be  laid  down  as  to  whether  mandatory 
enactments  shall  be  considered  directory  only  or  obliga- 
tory ....  but  it  is  the  duty  of  courts  of  justice  to 
try  to  get  at  the  real  intention  of  the  Legislature  by 
carefully  attending  to  the  whole  scope  of  the  statute  to 
be  construed."  In  Howard  v.  Bodington  (1877),  2 
P.  D.  203,  at  p.  211,  Lord  Penzance,  after  citing  this 
dictum  of  Lord  Campbell,  added  as  follows :  "  I  believe, 
as  far  as  any  rule  is  concerned,  you  csmnot  safely  go 
further  than  that  in  each  case  yon  must  look  to  the 
subject-matter,  consider  the  importance  of  the  provision 
[in  question],  and  the  relation  of  that  provision  to  the 
general  object  intended  to  be  secured  by  the  Act,  and 
upon  a  review  of  the  case  in  that  aspect  decide  whether 
the  enactment  is  what  is  called  imperative  or  only  di- 
rectory  I  have  been  very  carefully  through  all  the 

principal  cases  [in  which  the  question  has  been  raised], 
but  upon  reading  them  all  the  conclusion  at  which  I  am 
constrained  to  arrive  at  is  this,  that  you  cannot  glean  a 
great  deal  that  is  very  decisive  from  a  perusal  of  these 
cases.  They  are  on  all  sorts  of  subjects.  It  is  very 
difficult  to  group  them  together,  and  the  tendency  of  my 
mind,  after  reading  them,  is  to  come  to  the  conclusion 
[above  cited]  which  was  expressed  by  Lord  Campbell  in 
the  case  of  Liverpool  Bank  v.  Turner  "(g) 
inferenoeB  to         If  the  requirements  of  a  statute  which  prescribes  the 

be  drawn  from  .         y«i  ,-%  »        •.ii  i  i* 

negative  Ian-    manner  m  which  something  is  to  be  done  be  expressed  m 
^™*^^-  negative  language,  that  is  to  say,  if  the  statute  enact  that 

'"it  shall  be  done  in  such  a  manner  and  in  no  other  Tnanner, 
it  has  been  laid  down  that  those  requirements  are  in  aU 


(p)  Sedgwick  (Statatorv  Law,  2Dd  ed.  jpp.  318-24)  considers  that  "the 
practice  of  sanctioning  tne  evasion  or  disrc^gard  of  statutes "  by  treating 
them  as  merely  directory  "has  been  carried  beyond  the  line  of  soand 
discretion."  Ue  excuses  it,  however,  on  the  ground  that  "strict  oompH- 
anoe  with  aU  the  minute  details  which  modem  statutes  contain  "  is  impos- 
sible, owing  to  the  practical  inconveniences  likely  to  result  from  it,  and 
consequently  "sagacious  and  practical  men  who  desire  to  free y  the  law 
fiom  the  reproach  of  harshnens  or  absurdity ''  are  tempted  not  to  enfqjnce 
strictly  all  provisions  contained  in  statutes,  but  to  treat  them  as  being  merely 
directory. 
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cases  absolute,  and  that  neglect  to  attend  to  them  will 
invalidate  the  whole  proceeding.  In  -B.  v.  Leicester  (182  7), 
7  B.  &  C.  6,  it  appeared  that  it  was  enacted  by  54  Geo.  3, 
c.  84,  that  the  Michaelmas  quarter  sessions  shall  be  held 
in  the  week  next  after  October  11.  The  question  was 
whether  this  statutory  enactment  as  to  the  time  when 
they  were  to  be  held  was  absolute  or  merely  directory, 
and  it  was  held  to  be  merely  directory.  "  It  has  been 
asked,"  said  Lord  Tenterden,  ''  what  language  will  make 
a  statute  imperative  if  54  Geo.  3,  c.  84,  be  not  so. 
Negative  words  would  have  given  it  that  effect,  but  those 
used  are  in  the  affirmative  only."  But  it  does  not  appear 
that  this  can  be  laid  down  as  an  universal  rule.(A)  At 
all  events,  it  has  been  held  on  several  occasions  that 
enactments  prescribing  the  formalities  which  are  to  be 
observed  in  solemnising  a  marriage  are  not  absolute, 
although  expressed  in  negative  and  prohibitory  language, 
and  that  neglect  of  these  formalities  does  not  invalidate 
the  marriage.  Thus,  in  Catterall  v.  Sweetman  (1845), 
9  Jur.  951,  it  appeared  that  it  was  enacted  by  a  colonial 
Act,  ''that  no  such  marriage  as  aforesaid  shall  be  had 
and  solemnised  until  one  or  both  of  such  persons  [i.e., 
Presbyterians  or  Catholics],  as  the  case  may  be,  shall 
have  signed  a  declaration  in  writing,"  and  the  question 
was  whether  a  marriage  solemnised  without  the  declaration 
in  writing  being  signed  was  valid  or  not.  "  The  words 
in  this  section,"  said  Dr.  Lushington,  ''are  negative 
words,  and  are  clearly  prohibitory  of  the  marriage  being 
had  without  the  prescribed  requisites,  but  whether  the 
marriage  itself  is  void  ....  is  a  question  of  very  great 
difficulty.  It  is  to  be  recollected  that  there  are  no  words 
in  the  Act  rendering  the  marriage  void,  and  I  have  sought 
in  vain  for  any  case  in  which  a  mamage  has  been  declared 
null   and  void  unless  there  were  words  in  the  statute 


(h)  In  Mayor  of  London  v.  B.  (1848),  13  Q.  B.  83,  note  (d),  Aldenon,  B., 
Mud,  '*  The  words  '  negative '  and  '  affirmative  *  statutes  mean  nothing.  The 
qnestion  is  whether  thev  are  repugnant  or  not  to  that  which  before  existed, 
lliat  maj  be  more  easily  shown  when  the  statute  is  negative  than  when  it 
is  affirmative  ;  but  the  qnestion  is  the  same." 
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expressly  so  declaring  it."  After  discnssing  the  yarionfl 
English  Acts  on  the  subject  of  marriage,  he  continues  as 
follows :  *'  From  this  examination  of  these  Acts  I  draw 
two  conclusions.  First,  that  there  never  appears  to  have 
been  a  decision  where  words  in  a  statute  relating  to  roar- 
riage,  though  prohibitory  and  negative,  have  been  held 
to  infer  a  nullity,  unless  such  nullity  was  declared  in  the 
Act.  Secondly,  that,  viewing  the  successive  marriage 
Acts,  it  appears  that  prohibitory  words,  without  a  declara- 
tion of  nullity,  were  not  considered  by  the  Legislature 
to  create  a  nullity."  On  these  grounds,  therefore,  he  held 
the  marriage  to  be  valid.  A  similar  (^)  deciflion  to  this 
had  been  previously  given  by  Sir  John  NichoU  in  Small- 
wood  y.  Tredger  (1815),  2  Phillimore  287,  a  case  turning 
upon  Lord  Hardwicke's  Marriage  Act  (26  Geo.  2,  a  33), 
s.  1,  which  enacted  that,  "  in  all  cases  where  banns  have 
been  published,  the  marriage  shall  be  solemnised  in  one  of 
the  parish  churches  where  such  banns  have  been  published, 
and  in  no  other  place  whatever."  Sir  John  Nicholl 
there  decided  in  favour  of  the  validity  of  a  marriage 
which  had  been  solemnised  at  a  church  different  from 
that  at  which  the  banns  were  published,  but,  as  he  said, 
he  took  the  question  on  narrow  grounds,  and  on  its  own 
particular  circumstances,  without  committing  himself  to 
the  general  proposition  that  in  no  case  would  a  marriage 
be  void  which  had  been  solemnised  elsewhere  than  in  the 
church  where  the  banns  were  published.  His  decision 
was  confirmed  by  the  Court  of  Delegates,  but  without 
reasons  being  stated. 
Inferences  Statutory  enactments,  although  expressed  in  affirmative 

from  affinna-     «       ..  j.i.jt_«  a^* 

tive  language,  language,  are  sometmies  treated  as  navmg  a  negative  un- 
plied,  and  that  their  provisions,  "though,"  as  Lord 
O'Hagan  said  in  JR.  v.  All  Saints,  Wigan  (1876),  1  App, 
Cas.  629,  "  affirmative  in  words,  are  not  necessarily  so,  if 


(0  See  also  H.  v.  Birmingham  (1828),  8  B.  &  G.  29,  where  the  Court  d0> 
clined  to  hold  a  marriage  Toid  which  had  not  been  consented  to  in  the 
jnanner  required  by  the  Act  of  4  Oeo.  4,  c.  75|  s.  16.;  and  Wing  y.  Toybr 
(1861),  30  L.  J.  P.  &  M.  263,  where  s.  28  of  the  last-mentioned  Act  (as  to 
the  presence  of  witnesses)  hod  not  been  complied  with. 


Use  of  Affirmative  Language.  279 

they  are  absolute,  explicit,  and  peremptory."  In  Yiner's 
Abr.  tit.  Negative,  A.  pi.  2,  the  following  rule  is  laid 
down:  ''Every  statute  limiting  anything  to  be  in  one 
form,  although  it  be  spoke  in  the  affirmative,  yet  includes 
in  itself  a  negative ; "  and  in  Bacon's  Abr.  tit.  Statute,  G.,^ 
the  rule  given  is,  that  ''  if  an  affirmative  statute  which 
is  introdoctive  of  a  new  law  direct  a  thing  to  be  done  in 
a  certain  way,  that  thing  shall  not,  even  if  there  be  no 
negative  words,  be  done  in  any  other  way."  This  rule  is_ 
borne  out  by  the  following  cases.  In  Stradling  v.  Morgan 
(1560),  Plowd.  198,  at  p.  206,  the  question  was 
whether  an  action  founded  upon  a  statute  could  be  com- 
menced elsewhere  than  before  the  justices  of  Glamorgan 
at  their  sessions,  for  by  34  &  35  Hen.  8,  c.  26,  it  was 
enacted  that  ''  all  actions  founded  upon  any  statutes  shall 
be  sued  by  original  writ,  to  be  obtained  and  sealed  with 
the  said  original  seal  returnable  before  the  justices,  at 
their  sessions,  within  the  limits  of  their  authorities,  in 
manner  and  form  before  declared."  It  was  contended 
that  these  words  had  a  negative  meaning,  that  is  to  say, 
that  the  statute  appoints  the  place,  order,  and  form  of 
such  suits,  and  that  they  cannot  sue  in  any  other  place 
or  form,  and  therefore  that  this  action,  founded  upon  a 
statute,  which  is  appointed  to  be  returned  before  the 
justice  of  Glamorgan,  at  his  sessions,  cannot  be  sued  or 
returned  elsewhere  or  before  any  other  justice.  And  so 
it  was  decided  by  the  Court,  and  a  verdict  which  had 
been  found  for  the  plaintifiE  was  set  aside.  In  Amy 
Toumsend's  case  (1554),  Plowd.  110  a,  the  question  was 
whether  the  Statute  of  Uses,  ss.  1,  2,  which  is  expressed  27  Hen.  8, 
affirmatively,  contained  an  implied  negative.  By  this^'^^' 
statute  it  is  enacted  that  persons  entitled  to  a  use  of  lands 
shall  have  the  same  estate,  both  according  to  quantity  and 
quality,  in  the  lands  as  they  had  in  the  use.  It  was 
argued  that  these  words  contained  in  themselves  a  nega- 
tive, i.e,,  that  the  cestui  que  use  had  an  estate  in  no  other 
quantity  or  quality  than  they  had  in  the  use,  and  the 
reason  given  was  that  there  is  a  diversity  between  a 
statute  which  makes  an  ordinance  by  affirmative  words 
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toaching  a  thing  which  was  before  at  the  common  law, 
and  a  statute  which  makes  an  ordinance  by  affirmative 
words  toaching  a  thing  which  rvas  not  before  at  the  oommoa 
law,   and  that  where,  as  here,   a  statute  apx>oints  the 
manner  of  a  thing   which   vhis  Tiot  before  at  the  com- 
mon law,  then,  although  it  be  expressed  in  the  affirmative, 
it  implies  a  negative.     This  argument  the  Court  adopted, 
and  decided  that  the  enactment  must  be  strictly  adhered 
to.     In  Trott  v.  Hughes  (1850),  16  L.  T.  O.  S.  260, 
Lord  Cranworth  held  that  where  rules,  framed  by  virtue 
of  a  statute  for  the  regulation  of  benefit  building  societies, 
provided  that  any  dispute  which  might  arise  between  the 
society  and  any  of  its  members  should  be  referred  to 
and  decided  by  the  directors  of  the  society,  the  provision 
was  equivalent  to  enacting  that  no  such  dispute  was  to 
be  made  the  subject  of  litigation  in  a  court  of  law,  and 
consequently  he  dismissed  a  suit  which  arose  out  of  such 
a  dispute.(y)     In  Ex  parte  Stephens  (1876),  3   Ch.  D. 
659,  the  question  was  whether  a  mere  word  or  distinctive 
combination  of  letters  was  a  trade-mark  within  the  mean- 
ing of  38  &  39  Vict.  c.  91.(A:)     By  s.  10  of  this  Act  it 
is  enacted  that  a  trade-mark  may  consist  of  (among  other 
things)  '*  any  special  and  distinctive  word  or  combination 
of  letters  used  as  a  trade-mark  before  the  passing  of  this 
Act."     It  was  accordingly  held  that  a  word  which  had 
not  been  used  as  a  trade-mark  before  the  passing  of  the 
Act  could  not  be  used  as  a  trade-mark  after  the  passing 
of  the  Act.     "  Otherwise,"  said  Jessel,  M.B.,  "  it  would 
be  contravening  the  well-known  rule,  that  when  there  is 
a  special  affirmative  power  given  which  would  not   be 
required  because  there  is  a  general  power,  it  is  always 
read  to  import  the  negative,  and  that  nothing  else  can  be 
done.     Therefore  the   power  to  nse  as  a  trade-mark  a 
word  used  before  the  passing  of  the  Act  clearly  negatives 
the  conclusion  that  a  distinctive  word  can  be  so  used  if 
the  word  was  not  so  used  before  the  passing  of  the  Act." 


(/)  This  view  was  adopted  in  Muni&.p<d  Permanent  Investment  Co.  v.  Kffd 

B84),  9  App.  Gas.  260. 

{k)  fiepealed  by  the  Patents,  &c.,  Act,  1883. 
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As  a  general  rule,  Btatntes  which  enable  persons  tastfttaiesgiving 

.11,  ■,.  -,  ..  'n    1      '  llnrisdiotion  to 

take    legal    proceedings  under  certain  specified  circum-l  courts  are 
stances  must  be  accurately  obeyed  notwithstanding  th^JIJ^y^^*^ 
fact  that  their  provisions  may  be  expressed  in  mere  affirm^ 
ative  language.     Thus,  in  Edwards  v.  Roherts  (1891)^ 
1  Q.  B.  302,  it  appeared  that  it  is  enacted  by  20  &  21 
Yict.  c.  43,  s.  2,  that  ''  after  the  hearing  by  a  justice  of 
the    peace    of   any   summary  information,   either  party 
may,  if  dissatisfied  ....  &pply  in  writing  within  three 
days  ....  to  the  said  justice  to  state  and  sign  a  case 
setting  forth  the  facts."     The  appellant  neglected  to  get 
the  case  stated  within  the  three  days  prescribed,  and  it 
was  held,  in  consequence,  that  the  Court  had  no  jurisdiction 
to  hear  the  appeal.(Z)     This  rule  may  also  be  expressed  < 
thus — that  when  a  statute  confers  jurisdiction   upon  a 
tribunal  of  limited  authority   and  statutory  origin,  the 
conditions  and  qualifications  annexed  to  the  grant  must^ 
be  strictly  complied  with.    It  has  frequently  been  decided, 
even  on  Acts  by  which  the  writ  of  certiorari  is  taken  away, 
that  no  justice  of  the  peace  can  increase  his  limited  juris- 
diction by  finding  facts  which  do  not  exist.(?7i) 

Where  a  statute  does  not  consist  merely  of  one  enact-  Of  the  orovi- 
ment,    but   contains   a   number   of  different  provisions  JSSJg  Acts 
regulating  the  manner  in  which  something  is  to  be  done,  ^2^^^^ 
it  often  happens  that  some  of  these  provisions  are  to  be  others  not. 
treated  as  being  directory  only,  while  others  are  to  be 
considered  absolute  and  essential ;  that  is  to  say,  some  of 
the  provisions  may  be  disregarded  without  rend;ring  in-, 
valid  the  thing  to  be  done,  but  others  not.     For  ''  there 
is  a  known  distinction,"  as  Lord  Mansfield  said  in  B.  v. 
Loxdale  (1758),  1  Burr.  445,  at  p.  447,  "between  cir- 
cumstances which  are  of  the  essence  of  a  thing  required 
to  be  done  by  an  Act  of  Parliament  and  clauses  merely 
directory."     In  Pearse  v.  Morrice  (1834),  2  A.  &  E.  84, 
at    p.    96,  Taunton,  J.,  said  that  he  understood  "thel 
distinction  to  be,  that  a  clause  is  directory  where  the  l> 


(I)  See  also  Peacock  v.  R.  (1858),  27  L.  J.  Q.  B.  224. 
(m)  See  Short  &  Mellor,  Crown  Practice,  pp.  117-119. 
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provifidons  contain  mere  matter  of  direction  and  nothing 
more,  but  not  so  where  they  are  followed  by  snch  words 
as,  '  that  anything  done  contrary  to  these  provisions  shall 
be  nnll  and  void  to  all  intents.' "     The  Act  34  Geo.  3, 
c.  68,  ss.  15,  16,  regulated  the  method  of  transferring 
the  property  in  a  ship,  enacting  that  ''  whereas  upon  any 
alteration  of  property  in  any  ship  an  indorsement  npon 
the  certificate  of  registry  is  required  to  be  made,  such 
indorsement  shall  be  signed  by  the  person  transferring 
the  property,  and  a  copy  of  such  indorsement  shall  be 
delivered  to  the  person  authorized  to  make  registry,  other- 
wise such  sale  or  contract  shall  be  utterly  null  and  void, 
and  such  person  so  authorized  to  make  registry  is  hereby 
required  to  cause  an  entry  thereof  to  be  indorsed  on  the 
affidavit  upon  which  the  original  certificate  of  the  registry 
of  such  ship  was  obtained,  and  shall  also  make  a  memo- 
randum of  the  same  in  the  book  of  registry,  and  shaU 
forthwith  give  notice  thereof  to  the  Commissioners  of 
Customs  in  England."    It  was  argued  in  Heath  v.  Hubbard 
(1803),  4  East  110,  that,  although  all  the  other  pro- 
visions of  this  statute  had  been  complied  with,  a  transfer 
of  the  property  in  a  ship  was  rendered  invalid  if  the  port 
officer  neglected  to  give  notice  of  the  transfer  to  the 
Commissioners  of  Customs  in  London.  But,  said  the  Court 
(at  p.  127),  8.  16  "can  only  be  considered  as  directory, 
so  far  as    respects  the  entry  and  memorandum  to  be 
made  and  the  notice  to  be  given  to  the  Commissioners 
of  Customs  by  the  persons  authorized  to  make  registry : 
the  vacating  provisions  being  confined  to  the  commission 
of  such  acts  only  as  are  required  to  be  done  by  the  im- 
mediate parties  to  the  sale  or  transfer,  and  not  extending 
(as  it  would  be  most  unreasonable  that  they  should  extend) 
to  the  acts  or  omissions  of  third  persons  or  strangers.'' 
Similarly,  the  Royal  Marriage  Act  (12  Geo.  3,  a  11), 
which  came  into  question  in  the  Sussex  Peerage  case  (1844), 
11  CI.  &  F.  148,  enacts  that  no  descendant  of  George  IL 
shall  be  capable  of  contracting  matrimony  without  the 
previous  consent  of  the  King,  "  which  consent,"  the  Act 
says,  ''  is  hereby  directed  to  be  set  out  in  the  licence  and 
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Tegister   of   marriage."     With    regard   to   these  words, 
Tmdal,  C.J.,  in  delivering  the  opinion  of  the  judges  in 
the  Hoase  of  Lords,   said  that  ''  the  only  words  in  that 
section  that  are  essential  to  make  the  marriage  a  valid 
marriage  are  those   which  require  the  previous  consent 
of  his  Majesty,  and  the  words  which  follow,  directing 
such  consent  to  be  set  out  in  the  licence  and  register  of 
marriage,  are,  as  the  very  words  import,  directory  only, 
and  not  essential,  and  are  applicable  to  those  cases  only 
where  they  can  be  applied,   namely,  to  the  case  of  a 
marriage  celebrated  in  England  by  licence."   This  question 
also  received  a  considerable  discussion  in    Woodvjard  v. 
Sarsons  (1875),  L.  R.   10  C.  P.  733.     The  Ballot  Act 
(33  &  34  Vict.  c.  33)  contains  very  elaborate  and  precise 
directions  as  to  the  way  in  which   voters    are  to  mark 
their  ballot  papers,  and  the  question  arose  in  that  case 
as  to  whether  all  or  any  of  these  directions  were  im- 
perative or  merely  directory,  for,  if  they  were  to  be  treated 
as  imperative,  it  was  admitted  that,  in  accordance  with 
the  general  rule,(n)  any  ballot  papers  not  marked  pre- 
cisely in  accordance  with  these  directions  would  have  to 
be  rejected  as  invalid.     The  Ballot  Act  is  divided  into 
two  parts — ^the  principal  part,  that  is  to  say,  the  body  of 
the  Act,  which  is  divided  into  sections  in  the  ordinary 
way ;  and  two  schedules,  which  contain  rules  and  forms, 
which  rules  and  forms  are  in  s.  28  spoken  of  as  ''  direc- 
tions," although  it  is  enacted  by  the  same  section  that 
they  are  to  be  *'  construed  and  have  effect  as  part  of  the 
Act."     This  use  of  the  epithet  "  directions,"  as  applied  to 
the  rules  and  forms,  led  the  Court  to  the  conclusion  that 
the  enactments  in  the  two  schedules  were  to  be  treated  as 
merely  directory,  but  that  those  contained  in  the  principal 
part  of  the  Act  were  to  be  considered  as  imperative  and 
absolute.    Consequently,  it  was  held  that  if  the  provisions 
contained  in  the  body  of  the  Act  were  fulfilled  exactly, 
notwithstanding   that   the   provisions   contained   in  the 
schedules  were  not  precisely  followed,  the  vote  would  be 

(»)  AiUe,  p.  273. 
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Talid.     The  principles  of  this  decision  were  also  applied 

in  PhUlips  y.  Goff  {1886\  17  Q.  B.  D.  805,  to  a  General 

Order  leLnting  to  the  election  of  a  school  board,  which  is 

snlgect  to  the  provisions  of  the  Ballot  Act. 

Ccmpiance  Under  certain  circnmstances,  compliance  with  the  pro* 

of  eMWo^A^^^^''^  <^f  statntes  which  prescribe  how  something  is  to 

excnsedToer.  y^  dono  will  be  excosod.     Thos,  in  accordance  with  the 


pi«0oabed  mayim  of  law.  Lex  nan  cogii  ad  imposstbUia^  if  it  appears 
pooaibift.  that  the  perfonnance  of  the  formalities  prescribed  by  a 
statute  has  been  rendered  impossible  by  circnmstanoes 
over  which  the  persons  interested  had  no  control,  like 
the  act  of  God  or  the  Qneen's  enemies,  these  circum- 
stances will  be  taken  as  a  valid  excnse.  The  Act  10 
Geo.  3, c  51,  s.  12,  provided  that  ''the  proprietor  of  any 
entailed  estate,  who  lays  ont  money  in  making  improve- 
ments npon  his  entailed  estate,  shall  annuaUy,  daring 
the  making  of  sach  improvements,  within  four  months 
after  Martinmas,  lodge  with  the  sheriff  an  account,  sub- 
scribed by  him,  of  the  money  expended  by  him,"  and 
then,  after  the  death  of  such  proprietor,  his  representatives 
would  be  entitled  to  claim  the  amount  so  expended  from 
the  succeeding  tenant  in  tail.  The  meaning  of  the  Act 
came  into  question  in  Campbell  v.  DaUwusU  (1868),  L.  B. 
1  H.  L.  (Sc.)  259.  Lord  Breadalbane  had  expended 
certain  sums  of  money  under  the  Act,  but  was  prevented 
from  accounting  to  the  sheriff  in  the  manner  prescribed 
by  the  Act  in  consequence  of  his  death  four  days  before 
Martinmas.  The  question  then  arose  as  to  whether  the 
succeeding  tenant  in  tail  was  liable  to  pay  these  sums  of 
money  to  the  representatives  of  Lord  Breadalbane.  The 
House  of  Lords  held  that  he  was  liable,  and  that,  com- 
pliance with  the  provisions  of  the  Act  having  been 
rendered  impossible  by  the  death  of  Lord  Breadalbane, 
the  omission  was  to  be  excused.  "  If  by  the  act  of  God," 
said  the  Lord  Chancellor,  "it  becomes  impossible  that 
the  claim  can  be  signed,  it  appears  to  me  that  it  would 
be  construing  the  Act  of  Parliament  in  a  way  in  which 
no  clause  of  the  kind  has  ever  been  construed,  if  we  held 
that,  where  the  act  of  God  thus  prevented  a  compliance 
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with  the  words  of  a  statnte^  the  proprietor  or  his  represen- 
tatives shoald  thereby  be  prevented  from  making  a  claim 
for  improvements." 

If  the  object  of  a  statute  is  not  one  of  general  policy,  Also  perform- 
or  if  the  thing  which  is  being  done  will  benefit  only  a  bribed  con- 
particular  person  or  class  of  persons,  then  the  conditions  ^g^^^g^?^ 
prescribed  by  the  statute  are  not  considered  as  being  in-  if  inserted 
dispensable.  This  rule  is  expressed  by  the  maxim  of  £n?flt  of  par- 
law,  QwUibet  remcnciare  potest  juri  pro  se  (o)  introducto.  pgjj^^^"  ^' 
As  a  general  rule  (p)  the  conditions  imposed  by  statutes 
which  authorize  legal  proceedings  to  be  taken  are  treated 
as  being  indispensable  to  giving  the  Court  jurisdiction. 
But  if  it  appears  that  the  statutory  conditions  were  in- 
serted by  the  Legislature  simply  for  the  security  or  benefit 
of  the  parties  to  the  action  themselves,  and  that  no  public 
interests  are  involved,  such  conditions  will  not  be  con- 
sidered as  indispensable,  and  either  party  may  waive 
them  without  afiecting  the  jurisdiction  of  the  Court. 
Fark  Gate  Iron  Company  v.  Coates  (1870),  L.  R.  5  C.  P. 
634,  turned  upon  the  enactment  of  13  &  14  Vict.  c.  61, 
8.  14,  ''that  if  either  party  in  a  [county  court]  cause 
shall  be  dissatisfied  ....  such  party  may  appeal  .... 
provided  that  Buch  party  give  notice  of  ap^  ind  Becnrity 
for  costs  within  ten  days,"  and  the  question  was  raised 
whether  these  prescribed  conditions  might  be  waived  by 
.  the  other  party  to  the  cause,  and  it  was  held  that  they 
might.  "The  provisions  of  s.  14,"  said  Bovill,  C.J., 
'^  that  there  shall  be  notice  of  appeal  and  security,  seem  to 
me  to  have  been  intended  for  the  benefit  of  the  re- 
spondent. It  is  not  a  matter  with  which  the  public  are 
concemed.  If  this  is  so,  it  falls  within  the  rule  that 
either  party  may  waive  provisions  which  are  for  his  own 
benefit."  So  also,  if  a  statute  simply  enables  a  particular 
class  of  persons  to  do  or  refrain  from  doing  some  par- 


(o)  It  was  pointed  out  by  Lord  Westbnrr  in  Sunt  y.  Sunt  (1862).  81  L.  J. 
Ch.  161»atp.  175,  that  the  words  ^'jfro  se '  were  *' introduced  into  toe  maxim 
to  show  that  no  man  can  renounce  a  right  which  his  duty  to  the  public,  which 
the  claims  of  society,  forbid  the  renunciation  of. " 

(p)  Ante,  p.  281. 
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ticalar  thing  nnder  certaixi  circamstaaoes,  it  is  optional 
with  those  persons  whether  they  avail  themselves  of  the 
privilege  afforded  them  by  the  statute,  or  whether  they 
waive  their  right  of  doing  so.     Thus  in  JSenMethvxiite  v. 
HemNethtoaite (1869)y  L.  B.  2  P.  &M.  29,  the  respondent 
objected  to  a  witness  being  asked  whether  she  had  com- 
mitted adultery  with  him,  on  the  gionnd  that  it  is  enacted 
by  32  &  33  Vict.  c.  68,  &  3,  that  ''the  parties  in  any 
proceedings  instituted  in  consequence  of  adultery  shall  be 
competent   to   give   evidence  ....  provided   that  no 
witness  shall  be  liable  to  be  asked  or  bound  to  answer  any 
question  tending  to  show  that  he  or  she  has  been  guilty 
of  adultery."     It  was  argued  by  the  respondent  that  in ' 
consequence  of  this  enactment  such  a  question  could  not 
be  put.    But  the  Judge  Ordinary  held  that,  as  the  general 
intention  of  the  statute  was  to  protect  the  witness,  no 
objection  could  be  taken  to  the  question  by  any  one  else, 
if  the  witness  herself  did  not  object  to  answer  it.      ''  The 
provision,"  said  he,  ''  was  not  intended  to  apply  to  the 
evidence  by  which  the  case  of  either  side  was  supported 
independent  of  the  evidence  of  the  parties ;  it  was  not 
intended  to  narrow  the  sources  of  evidence,  but  to  protect 
the  witness."(9)     So,  if  a  company  is  incorporated  by  Act 
of  Parliament  for  some  particular  purpose,  any  one  share* 
holder,  as  Blackburn,  J.,  said  in  Taylor  v.  Chichester  Bail. 
Co.  (1867),  L.  E.  2  Ex.  356,  at  p.  379,(r)  "has  a  right 
to  object  to  the  making  or  enforcing  of  any  contract  to 
do  any  unauthorized  act  which  would  affect  his  individual 
interest.(s)     But  the  shareholder  may  waive  [this  right, 


{q)  A  Bimilar  rale  exists  with  regard  to  the  protection  given  to  a  witness 
bj  the  common  law,  whereby  a  witness  may  refase  to  answer  a  question  on 
the  ground  that  it  tends  to  criminate  him,  hot  if  he  does  not  avaii  himself  of 
this  right  of  refusal,  his  evidence  cannot  be  objected  to  as  having  been  im- 
properly received  :  R,  v.  Kinglake  (1870),  22  L.  T.  335. 

(r)  This  judgment  was  not  acquiesced  in  by  the  House  of  Lords  in  Atik- 
bury  Carriage  Co.  v.  Riche  (1875),  L.  R.  7  H.  L.  658,  but  it  does  not  appear 
that  the  proposition  of  law  here  stated  by  Blackburn,  J.,  was  called  in  question 
or  in  any  way  overruled. 

(*)  "The  doctrine  ofeBtoppel,"saidBacon,y.C.,in jBarrow'«(MU«  (1880), 

14  Ch.  D.  441,  cannot  be  applied  to  an  Act  of  Parliament There  is 

1*0  estoppel  if  parties  contract  to  do  a  thing  which  ....  it  is  unlawful 
to  do." 
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it  being]  a  right  which  is  given  him  for  his  own  protection 
only,  and,  if  no  shareholders  choose  to  raise  this  objection 
for  themselves,  neither  a  stranger,  nor  the  body  corporate 
itself^  can  raise  such  an  objection  to  a  contract  made  by 
the  company." 

Bat  the  conditions  in  an  enabling  Act  which  have  been  ConditionB  in 
prescribed  for  the  purpose  of  protecting  or  benefiting  the  p^(^d  ^)r 
public  cannot  be  dispensed  with.     By  9  Geo.  4,  c.  83,  ^^^^^^^^ 
88.   3,  4,  a  Supreme  Court  in  New  South  Wales  was  pensed  with. 
constituted  with  the  same  jurisdiction  as  the  Courts  in 
England.     It  was  therefore  held  in  JR.  v.  Bertrand  (1867),^ 
L.  B.  1  P.  C.  520,  that  the  principle  of  English  law  that 
a  prisoner  can  waive  nothing  bound  the  Court  in  New 
South  Wales.     Consequently,  when,  upon  the  disagree- 
ment of  a  jury  in  a  crimiual  trial,  a  second  trial  took 
place,  at  which  the  evidence  of  some  of  the  witnesses 
was,  with  the  prisoner's  consent,  read  over  to  the  jury 
instead  of  being  given  afresh,  the  trial  was  held  to  be 
void  for  irregularity,  notwithstanding  that  the  prisoner 
had  consented  to  what  had  taken  place. 

Power  to  borrow  money  must  be  exercised  in  exact  Power  to 
accordance  with  the  restrictions  imposed  by  the  Act  con-  stri^y^con. 
ferring  the  power.(^)     Powers  to  do  all  things  necessary  8*™®<^- 
to  carry  out  the  object  of  a  (local)  Act  do  not  authorisse 
the   donees  of  the  power  to  pay  as  expenses   of  the 
earlier  Act  the  costs  of  a  Bill  in  Parliament  for  its 
amendment.(u)     But  this  rule  does  not  apply  so  as  to 
exempt  statutory  bodies  from  liability  for  negligence  in 
the  execution  of  their  statutory  powers.    Where  an  Act 
authorizes  the  levying  of  a  rate  to  pay  for  work  to  be 
done  under  the  Act,  it  impliedly  authorizes  a  rate  to  pay 
for  damage  done  by  negligent  exercise  of  the  statutory 
powers.(t?) 

Sometimes  a  statute,  passed  for  the  purpose  of  enabling  Discretionary 
something  to  be  done,  gives  a  discretionary  power  to  the  ^IbUog  Act 


(t)  R,  v.  Wigan  {ChurehwardenB  of  AH  8ainU)  (1876),  1  App.  Caa.  611. 
(u)  AU.'Qen.  y.  West  HarUepool  (1870),  L.  R.  10  £q.  152. 
(t?)  GaUiworthy  v.  JSelby  Dam  Drainage  GommitBwners  (1892),  1  Q.  B. 
348. 
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persons  who  are  to  carry  out  the  purpose  of  the  statute. 
Thus  in  BeU  v.  Crane  (1873),  L.  B.  8  Q.  B.  481,  it 
appeared  that  by  32  &  33  Vict.  c.  40,  s.  1,  "  every 
authority  having  power  to  levy  rates  upon  the  occupier 
of  any  building  used  exclusively  as  a  Sunday  school  or 
ragged  school  may  exempt  such  building  from  any  rate/' 
Upon  this  enactment  the  Court  held  that  "  it  was  not  the 
intention  that  the  exemption  under  the  Act  should  be 
absolute/'  and  that  it  was  clear  ''  that  the  use  of  the 
phrase  '  may  exempt '  was  intended  to  give  a  discretion.'' 
Judicial  dis-  \  If  a  Court  of  Justicc  is  invested  by  Act  of  Parliament 
^^°\^°^  ^'  with  a  discretion,  "  that  discretion,"  said  Bowen,  L.J.,  in 
Gardner  Y,  Jay  (1885),  29  Ch.  D.  50,  at  p.  58,  "like 
other  judicial  discretions,  must  be  exercised  according  to 
^  f  common-sense  and  according  to  justice,  and  if  there  is  no 
indication  in  the  Act  of  the  ground  upon  which  the  dis- 
cretion is  to  be  exercised,  it  is  a  mistake  to  lay  down  any 
rules  with  a  view  of  indicating  the  particular  grooves 
in  which  the  discretion  should  run."(a;)  But,  as  Lord 
Blackburn  said  as  to  the  exercise  of  discretionary  power 
by  a  Court  of  Equity  in  Doherty  v.  Allman  (1878),  3  App. 
Cas.  728,  "  the  discretion  is  not  to  be  exercised  according 
to  the  fancy  of  whoever  is  to  exercise  the  jurisdiction  of 
equity,  but  is  a  discretion  to  be  exercised  according  to  the 
rules  which  have  been  established  by  a  long  series  of  deci- 
sions." Therefore,  as  Willes,  J.,  said  in  Lee  Y,Bude  Rail,  Go. 
(1871),  L.  R.  6  C.  P.  576,  at  p.  580,  if  it  is  intended  by 
the  Legislature  that  a  discretion  should  be  exercised,  what 
is  meant  is  "  a  judicial  discretion  regulated  according  to 
the  known  rules  of  law,  and  not  the  mere  whim  or  caprice 
of  the  person  to  whom  it  is  entrusted  on  the  assumption 
that  he  is  discreet."(y)  "  Discretion,"  said  Lord  Mansfield 
in  JS.  V.  Wilkes  (1770),  4  Burr.  2527,  at  p.  2539,  "  when 


{x)  See  also  per  Jessel,  M.R.,  in  Emma  Silver  Mining  Co.  v.  Orant 
(1879),  11  Ch.  D.  926,  and  in  Ex  parte  Merchant  Banking  Co.  (1881),  16 
Cb.  D.  636. 

(^)  ''I  do  not  suppose  it  will  ever  be  held  to  mean  that  the  Coart  of  its 

own  will  and  pleasure  or  at  its  own  mere  caprice  will  substitute *'    Per 

Pearson,  J.,  in  Holland  ▼.  W&rUy  (1884),  26  Ch.  D.  584. 
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applied  to  a  CJoort  of  justice,  means  soand  discretiou  / 
guided  by  law.  It  must  be  governed  by  rule,  not  by 
humour;  it  must  not  be  arbitrary,  vague,  and  fanciful, 
but  legal  and  regular."  "  Discretion,"  said  Lord  Coke  in 
2  Inst.  56,  "  es^  discemere  per  legem  quid  sit  justurr^;  "  in 
Booke'8ca8e{lh%9\  5  Bep.  100a,  "  Discretion  is  a  science 
or  understanding  to  discern  between  falsity  and  truth, 
between  wrong  and  right,  between  shadows  and  substance, 
between  equity  and  colourable  glosses  and  pretences,  and 
not  to  do  according  to  their  wills  and  private  affections ; " 
and  again,  in  Keighley's  case  (1610),  10  Bep.  140a,  he 
said,  "  Discretion  is  scire  per  legem  quid  sit  jtcstum" 

In  discussing  the  Matrimonial  Causes  Act,  1857,  s.  31,  20  &  21  Vict 
Lord  Penzance  said  in  Morgan  v.  Morgan  (1869),  L.  R.  1  ^* 
P.  &  D.  644,  647  :  '^  A  loose  and  unfettered  discretion 
is  a  dangerous  weapon  to  entrust  to  any  Court,  still 
more  so  to  a  single  judge.  Its  exercise  is  likely  to  be 
the  refuge  of  vagueness  in  decision  and  the  harbour  of 
half-formed  thought.  Under  cover  of  the  word  '  discre- 
tion '  a  conclusion  is  apt  to  be  formed  upon  a  general  im- 
pression  of  facts  too  numerous  and  minute  to  be  perfectly 
brought  together  and  weighed,  and  sometimes  not  per- 
fectly proved,  while  the  result  is  apt  to  be  coloured  with 
the  general  prejudices  favourable  or  otherwise  to  the 
person  whose  conduct  is  under  review,  which  the  course 
of  the  evidence  has  evoked.  Upon  such  materials,  so 
used,  two  minds  will  hardly  form  a  judgment  alike,  and 
the  same  mind  may  appear  to  others  to  form  con- 
tradictory judgments  on  what  seem  to  be  similar  facts. 
This  invites  public  criticism,  and  shakes  public  confi- 
dence in  the  justice  of  the  tribunal.  I  hold,  therefore, 
that  the  discretion  to  be  exercised  by  the  Slst  section 
of  the  statute  should  be  a  regulated  discretion,  and  not  a 
free  option  subjected  to  no  rules.  It  was  probably  reposed 
in  the  Court  because  the  Legislature  found  it  impossible 
to  foresee  and  specify  the  classes  of  cases  fit  for  its  appli- 
cation which  might  arise  under  the  new  law.  The  duty  of 
reducing  its  exercise  to  method  devolves  on  the  Court." 

In  the  modem  statutes  relating  to  Church  discipline 

T 
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and  the  regulation  of  public  worship  the  discretion  given 
appears  to  be  general  and  absolute,  provided  that  it  is 
exercised  bondJide.{z) 
When  and  by        Where  an  Act  passed  after  1889  confers  a  power,  then, 
tobeezei^Md.  tinless  the  contrary  intention  appears,  the  power  may  be 
exercised  from  time  to  time  as  occasion  requires,  and  if 
given  to  the  holder  of  an  office  may  be  exercised  by  the 
holder  for  the  time  being  of  an  office.(a)     It  is  doubtful 
whether  this  applies  to  powers  of  making  bylaws,  at  any 
rate  so  far  as  they  are  given  to  corporations,  inasmuch  as 
corporations   cannot   be  described  as  holders  of  office, 
although  individual  corporators  may  hold  corporate  office. 
The  substantial  effect  of  the  provision  is  to  rebut  the  pre- 
sumption that  the  power  is  exhausted  by  a  single  exercise, 
and  to  declare  powers  given  to  an   official    exercisable 
virtute  officii  by  him  and  his  successors,  and  not  to  be 
personal  to  him.     And  the  presumption  created  by  this 
enactment  is   usually  excluded  with  reference  to  com- 
pulsory powers  of  interference  with  private  property  which 
are  usually  exercisable  only  within  a  limited  time  after 
the  passing  of  the  Act.(5) 
Power  to  carry^     3.  With  regard  to  the  effect  of  statutes  which  give 
wort^tf  exer-   P^^^^  ^  Carry  out  some  object  which  it  is  assumed  will 
cifled,  must  be  benefit  the  public  at  large,  like  making  a  railway,  one  of 

confined  to  pur-    ,  ,  i»t  tii-» 

poses  snecifled  the   most  important   rules  is,   that   although  it  is   not 
S^!  obligatory  upon  persons,  who  have  obtained  an  Act  of 

Parliament  enabling  them  to  form  themselves  either  into 
an  incorporated  company  (c)  or  a  statutory  corporation  (eQ 
for  some  specific  purpose,  to  carry  out  that  purpose,  still, 
if  they  do  proceed  to  exercise  the  powers  conferred  upon 

(«)  JvJUui  V.   Oxford  (BUJum  of)  (1880),  6  App.  Cas.    214 ;  and  Fee 
AUcroft  V.  London  {BisJujp  of)  (1891),  A.  C.  666. 
(a)  Int.  Act,  1889,  s.  31  (1),  (2). 
(6)   Vide  post,  Part  IV.,  "Private  Acts." 

(c)  In  his  treatise  on  Partnership  (2nd  ed.),  vol.  i.  p.  262,  Lord  Jastice 
Lindley  points  oat  "  the  important  difierence  between  incorporated  and  un- 
incorporated companies.'* 

(d)  A  corporation  created  by  statute  for  a  particular  purpose  is  called  a 
statutory  corporation  to  distinguish  it  from  a  corporation  at  common  law. 
Per  Lord  Selbome  in  Ashhury  Carriaae  Chmpany  y,  Biche  ^1875),  L.  R. 
7  H.  L.  at  p.  693 ;  qf.  judgment  of  BlacKbum,  J.,  in  same  case  (1874),  L.  B. 
9  Ex.  at  p.  263. 
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them  by  the  Act  which  they  have  obtained,  "it  is  their  ^ 
bonnden  duty,"  as  Turner,  L.J.,  said  in  TiTiMer  v.  Wands- 
worth (1858),  2  De  G.  &  J.  261,  at  p.  274,  "  to  keep 
strictly  within  these  powers,  and  not  to  be  guided  by  any 
fanciful  view  of  the  spirit  of  the  Act  which  confers  them."_\ 
The  doctrine  of  vltra  vires,  which  looms  large  in  modem 
text-books  (e)  and  cases,  turns  upon  the  proper  mode  of 
applying  this  principle  to  the  ramifications  of  modem 
joint-stock  enterprise.  "One  of  the  best  established 
objects,"  said  Lord  Cairns  in  JHchmond  v.  North  London 
JiaUvxiy  (1868),  3  Ch.  App.  at  p.  681,  "  of  the  jurisdiction 
of  the  Court  of  Chancery  is  to  take  care  that  companies 
exercising  powers  under  their  Acts  shall  not  exercise  them 
otherwise  than  for  the  purposes  of  the  Act,  and  when  there 
is  any  ground  for  supposing  that  the  powers  are  to  be 
exercised  for  any  other  purpose  the  Court  should  see 
whether  the  company  is  really  misusing  its  powers."  Thus, 
in  Bright,  v.  North  (1847),  2  Phill.  216,  where  commis- 
sioners where  authorized  by  statute  to  levy  a  rate  "  for 
patting  the  bank  of  a  river  into  and  maintaining  the  same 
in  a  permanent  state  of  stability,"  it  was  held  by  Lord  Cot- 
tenham  that  they  were  justified  in  applying  the  money 
raised  by  rate  in  opposing  a  private  Bill  which  was  being 
brought  before  Parliament  to  authorize  the  construction 
of  works  which  in  their  opinion  would  be  injurious  to  the 
maintenance  of  the  banks  of  that  river.  But,  as  Brett, 
M.R.,  said  in  JR.  v.  White  (1885),  14  Q.  B.  D.  362,  such 
persons  would  not  be  allowed  to  *'  originate  litigation." 
Thus,  in  Att.-Gen,  v.  Andrews  (1850),  2  Mac.  &  G.  225, 
where  a  local  Act  authorized  commissioners  to  raise  funds 
by  rate  for  the  purpose  of  supplying  the  town  of  S.  with 
water,  and  "  in  otherwise  carrying  the  Act  into  execution," 
it  was  held  that  they  were  not  authorized  thereby  to  apply 
their  funds  in  promoting  a  fresh  Act  of  Parliament  which 
was  to  give  them  more  extensive  powers,  although  it  was 
admitted  that  [as  in  the  last  case]  they  might  have  applied 


(f>)  See  Lindlej  on  Companies  (5th  ed.},  pp.  162  et  sqq. ;  Brice  on  Ultra 
Vir€$  (2n4  ed.),  pp.  50  et  sqq. 
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them  in  oppoBing  a  Bill  which  they  considered  would  be 
injnrions  to  their  interests.  And  this  principle  holds 
good  also  with  regard  to  powers  conferred  upon  all  public 
bodies,  like  local  boards  or  commissioners  of  publip  works. 
This  was  pointed  out  by  Lord  Hatherley  in  CampbdVs 
Trtistees  v.  LeUh  Police  Commissioners  (1870),  L.  R.  2 
,  H.  L.  (Sc.)  1,  ^'In  all  matters,''  said  he,  ''regarding 
their  jurisdiction  they  are  of  course  allowed  to  exercise 
the  powers  given  to  them  according  to  their  judgment 
and  discretion ;  but  where  they  exceed  those  powers  they 
are  immediately  restrained  by  the  Courts  of  law,  who  hold 
a  strict  hand  over  those  to  whom  the  Legislature  has  en- 
trusted large  powers  and  take  care  that  no  injury  is  done 
by  an  extravagant  assertion  of  them."(/) 
ContTHcts  v!tTa  And  if  incorporated  companies  make  contracts  which 
c&M8^Ttaid.  &re  ultra  vires,  and  consequently  invalid,  such  contracts 
cannot  be  made  valid  by  any  action  on  the  part  of  the 
shareholders,  even  if  such  action  be  unanimous.  "  The 
privilege  of  contracting  as  a  corporation,"  said  Archibald, 
J.,  in  JRiche  v.  Ashimry  Carriage  Co.  (1874),  L.  R.  9  Ex. 
291,  ''is  conferred  only  subject  to  the  express  directions 
of  the  Act,  of  which  it  seems  to  me  to  be  the  policy  as 
well  as  the  true  construction  to  ignore  (so  to  speak)  the 
existence  of  the  corporation  and  the  power  of  the  share- 
holders, even  when  unanimous,  to  contract  or  act  in  its 
name  for  any  purpose  substantially  beyond  or  in  excess  of  its 
objects  as  defined  by  the  memorandum  of  association."  This 
question  was  discussed  at  great  length  in  Ashbury  Carriage 
Co.  V.  Eiche  (1875),  L.  R.  7  H.  L.  653.(5r)  In  that  case 
it  appeared  that  a  company  had  been  incorporated  for  a 

(  f)  See  also  MountcasheU  {Earl  of)  v.  O'Neill  ( Viscount)  (1854),  5 
H.  L.  C.  937,  2  Jur.  N.  S.  1030,  a  decision  on  the  Irish  Act,  23  &  24 
Geo.  3,  c.  39. 

{g)  As  to  the  principles  enunciated  in  this  case,  Lord  Selhorae  said  inAtt.' 
Oen.  V.  Great  Eastern  Bif.  (1880),  5  App.  Cos.  478  :  *'It  appears  to  me  to  be 
important  that  the  doctrine  of  ttltra  vires,  as  it  was  explamed  in  that  case, 
should  be  maintained.  Bnt  this  doctrine  ought  to  be  reasonably,  and  not 
unroASonablj,  understood  and  applied,  and  that  whatever  may  be  fairlj  re- 
garded as  incidental  to,  or  consequential  upon,  those  things  which  the  liOgis- 
lature  has  authorized  ought  not  (unless  expressly  prohibited)  to  be  held,  bj 
judicial  construction,  to  be  tUtra  vires, ^*  Vide  also  dicta  of  Lord  Blackburn 
at  p.  481. 
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certain  purpose  which  was  specified  in  their  memorandum 
of  association,  but  they  had  entered  into  certain  contracts 
which  were  lUtra  vires.     It  was  argued,  however,  that  in- 
asmuch as  these  contracts  had  been  ratified  and  adopted 
by  the  trhole  body  of  the  shareholders  they  had  become 
binding  on  the  company.     But  it  was  held  by  the  House 
of  Lords  that  the  Act  under  which  they  had  been  in- 
corporated had  been  passed,  not  only  for  the  benefit  of 
the  shareholders,  but  also  for  the  protection  of  the  public. 
The  Act  only  permitted  the  company  to  make  contracts 
of  a  particular  kind,  but  if  they  disregarded  the  Act  of 
Parliament  and  went  beyond  the  powers  given  them  by 
it,  as  Lord  Hatherley  said,   ''no  amount  of  ratification 
or  confirmation  by  individual    shareholders    could    give 
validity  to  the  contract  in  question."     '*  This  contract," 
said  Lord  Cairns,  ''was  entirely  beyond  the  objects  in 
the  memorandum  of  association ;  it  is  not,  therefore,  a 
question  whether  the  contract  ever  was  ratified  or  not. 
It  was  a  contract  void  at  the  beginning  because  the  com- 
pany could  not  make  the  contract.     If  every  shareholder 
of  tiie  company  had  said,  'This  is  a  contract  which  we 
authorize  the  directors  to  make,'  the  case  would  not  have 
stood  in  any  different  position  from  that    in  which    it 
stands  now,  for  the  shareholders  would  thereby,  by  unani- 
mous consent,  have  been  attempting  to  do  the  very  thing 
which,  by  the  Act  of  Parliament,  they  were  prohibited 
from  doing." 

There  is  no  doubt  that  "  if  on  the  true  construction  of  Bights  of 
a  statute  it  appears  to  be  the  intention  of  the  Legislature  ^y\e^n- 
that  powers  should  be  exercised,  the  proper  exercise  of  cii^sututo^ 
which  may  occasion  a  nuisance  to  the  owners  of  neigh-  powers,  but 
bouring  land,  and  that  this  should  be  free  from  liability  is  aLointeiy 
to  an  action  for  damages,  or  an  injunction  to  prevent  the  "^ec^^s*^- 
continued  proper  exercise  of  the  powers,  effect  must  be  (A) 
given  to  the  intention  of  the  Legislature."     But  to  lead 
to  this  result    there    must   be  some   element    of    com- 


{h)  Loid  Blackburn  in  L,  B.  &  8.  C,  JR.  v.  Truman  (1885),  11  App.  ('us. 
45»  at  p.  60. 
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pulsion  or  indication  of  an  intention  to  interfere  with 
private  rights. (t)     On  this  principle  the  House  of  Lords 
decided  that  a  nuisance  caused  by  a  cattle  station,  though  a 
nuisance  at  common  law,  was  not  actionable,  as  the  station 
was  properly  constructed  and  managed,  and  nothing  had 
been  done  which  was  not  incidental  and  necessary  to  the 
^carrying  of  the   cattle  traffic  on  the  railway.      "While 
it  is  thoroughly  well  established  that  no  action  will  lie 
for  doiug  that  which  the  Legislature  has  authorized,  if 
it  be  done  without  negligence,  although  it  does  occasion 
damage  to  some  one  .  .  .  •  an  action  does  lie  for  doing^ 
that  which  the  Legislature  has  rathorized,  if  it  be  done 
negligently.     And  if  by  a   reas^able   exercise    of   the 
[statutory]  powers  the  damage  could  be  prevented,  it  is 
'  negligence '  not  to  make  such  reasonable  exercise  of  the 
powers."(^)     And  not  only  will  an  action  lie  for  negligence 
in  the  exercise  of  statutory  powers,  but  also,  inasmuch 
as  in  the  exercise  of  statutory  powers  both  public  and 
private  rights  may  be  and   are    infringed,    the    persons 
to  whom  these  powers  are  granted   may   not   only    be 
restrained  from  exceeding  those  powers,  but  also  from 
infringing  upon  the  rights  of  other  persons  in  a  greater 
degree  than  is  absolutely  necessary  for  the  purpose  of 
effectuating  the  object  for  which  the  powers  have  been 
entrusted  to  them.     Thus,  in  R.    v.   Kerrisan   (1815), 
3  M.  &  S.  526,  certain  commissioners  were  authorized 
by   statute  to  make   a   river   navigable,    and    for   that 
purpose   to    cut   the    soil   of  any   persons  in  order  to 
make  a  new  channel.     By  virtue  of  this  power  they  cut 
through  a  highway  and  rendered  it  impassable ;  conse- 
quently, it  became  necessary  to  build  a  bridge  over  the 
cut,  and  the  question  arose  whether  these  commissioners 
were  liable  or  not  to  keep  this  bridge  in  repair.    The  Court 
held  that  they  were  liable.     "  The  Legislature,"  said  Lord 
EUenborough,  "  intended  that,  so  far  as  regards  making 

(i)  Per  Bowen,  L.J.,  approved  by  Lord  Blackbatn  in  case  laat  cited,  «t 
p.  63. 

(j)  Per  Lord  Blackburn  in  Geddes  r.  Proprietors  of  Bann  (1878),  3  App. 
Cas.  455. 
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the  riyer  navigable  and  catting  new  channels  for  that 
pnrpose,  neither  pnblic  nor  private  rights  shonld  stand  hi 
their  way ;  but  still  they  must  make  good  to  the  public 
in  another  shape  the  means  of  passage  over  such  ways  as 
they  were  empowered  to  cut  through."(A)  This  principle 
was  also  acted  upon  in  Oliver  v.  North'Eastem  BaiLvxiy 
(1874),  L.  R.  9  Q.  B.  409.  In  that  case  the  question 
was  whether  or  not  the  railway  company  were  bound  to 
keep  a  level  crossing  in  a  proper  state  for  the  passage  of 
traffic  over  it.  The  Court  held  that  they  were.  "  Where  1 
persons,"  said  Blackburn,  J.,  ''are  authorized  by  statute 
to  create  what  would  otherwise  amount  to  an  indictable 
nuisance,  they  are  bound,  without  any  express  enactment, 
to  put  and  keep  up  for  the  public  a  proper  substitute  for 
the  old  way,"  and  this  view  is  confirmed  by  the  House  of_j 
Lords,  so  far  as  the  creation  of  the  nuisance  is  necessarilv 
involved  in  doing  what  is  authorized.0  ''  When  statutory  < 
powers  are  conferred,"  said  Cockburn,  C. J.,  in  R.  v.  Brad" 
ford  Navigation  Co.  (1865),  6  B.  &  S.  631,  at  p.  648, 
"  under  circumstances  in  which  they  may  ba  exercised 
with  a  result  not  causing  any  nuisance,  and  new  and 
unforeseen  circumstances  arise  which  render  the  exercise 
of  them  impossible  without  causing  one,  and  so  con^ 
travening  the  law  of  the  land,  the  persons  exercisingj 
them  are  liable  to  indictment."  And  where  interference 
with  private  property  is  authorized  by  statute,  the  person 
authorized  to  interfere  must  strictly  adhere  to  the  powers 
conferred,  do  no  more  than  the  statutes  have  sanctioned, 
and  proceed  by  the  mode  (if  any)  indicated  by  the  Act. 
But  no  one,  except  through  the  Attorney-General,  can 
interfere  in  case  of  breach  of  the  statutory  terms  of  the 
sanction  unless  he  can  show  a  private  damage.(m) 

In  deciding  what  may  be  done  under  statutory  powers  Objects  for 

wluch  powers 

(jb)  Cy.  Lanctuhire  and  Yorkshire  Rail.  Co,  t.  Mayor^  cC'c,  of  Bury 
(1889),  14  App.  CaM.  417. 

(/)  Metropditan  Asylum  {Managers  of)  v.  HiU  (1881),  6  App.  Cm.  193, 
as  ezpUiiied  in  //.  B.  db  JS.  C.  It,  v.  Truman  (1885),  11  App.  Cas.  45,  at 
p.  57,  by  Lord  ^elbome. 

(m)  Liverjpool  {Mayor  of)  v.  Chorley  Waterworks  Co,  (1849),  2  D.  M. 
&  Q.  852. 
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are  conferred  '  C!onrtB  of  law  Will  always  take  into  oonaideratioii  tbe 
rider^in  objects  for  which  the  statutory  powers  have  been  conferred. 
deciding  If  fcte  powers  are  conferred  in  order  to  enable  a  body  of 
have  been  ez-  adventnrers  like  a  railway  company  to  constmct  works 
ceededornot  ^y^j^^  although  of  public  utiKty,  will  or  ought  to  yield 

to  the  constructors  a  lucrative  return,  those  adventurers 
will  always  be  compelled  to  confine  their  operations 
strictly  to  the  purposes  contemplated  by  the  enabling 
statute,  whereas  if  the  powers  are  granted  to  some  public 
body,  like  a  corporation  or  vestry,  solely  to  enable  them 
to  carry  out  some  work  of  public  utility  or  necessity,  like 
making  a  new  street  or  constructing  a  sewer,  more  latitude 
.  will  be  allowed  in  the  exercise  of  the  powers  which  have 
been  granted.  This  distinction  was  clearly  pointed  out  in 
Galloway  v.  Mayor y  &c.,  of  London  (1866),  L.  R.  1  H.  L. 
34.(7^)  In  that  case  the  Corporation  of  London  had  been 
entrusted  with  powers  tio  take  land  compulsorily  in  order 
to  make  certain  public  improvements  in  the  City.  Under 
these  powers  they  were  proposing  to  take  more  land  than 
they  absolutely  required,  whereupon  the  plaintiff  filed  a 
bill  for  an  injunction  to  restrain  them  from  so  doing,  on 
the  ground  that  they  were  exceeding  the  powers  which 
had  been  granted  to  them.  ^*  The  case  of  the  appellant, 
Mr.  Galloway,"  said  Lord  Cranworth,  '^rested  on  a 
principle  well  recognised,  and  founded  on  the  soundest 
principles  of  justice.  The  principle  is  this,  that  when 
persons  embark  in  great  undertakings  for  the  accomplish- 
ment of  which  those  engaged  in  them  have  received 
authority  from  the  Legislature  to  take  compulsorily  the 
land  of  others,  making  to  the  latter  proper  compensation, 
the  persons  so  authorized  cannot  be  allowed  to  exercise 
the  powers  conferred  on  them  for  any  collateral  object, 
that  is,  for  any  purposes  except  those  for  which  the 
Legislature  has  invested  them  with  extraordinaiy  powers. 
The  necessity  for  strictly  enforcing  this  principle  became 
apparent  when  it  became  an  ordinary  occurrence  that 
associations  should  be  formed  of  large  numbers  of  persons 

(n)  Followed  in  Lyon  v.  Fishmongers*  Co.  (1876),  1  App.  Chs.  669. 
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poBsessing  enormous  pecuniary  resources,  and  to  whom 
are  given  powers  of  interfering  for  certain  purposes  with 
the  rights  of  private  property.  In  such  a  state  of  things 
it  was  very  important  that  means  should  be  devised 
whereby  the  Courts,  consistently  with  the  ordinary  prin- 
ciples on  which  they  act,  should  be  able  to  keep  such 
associations  or  companies  strictly  within  the  powers,  and 
should  prevent  them,  when  the  Legislature  has  given 
them  power  to  interfere  with  private  property  for  one 
purpose,  firom  using  that  power  for  another  purpose. 
Lord  Cottenham  in  numerous  instances  (o)  interfered  in 
such  cases ;  and  the  principle  has  been  cordially  approved 
of  and  acted  on  in  all  the  courts  of  law  (2?)  and  equity, 
and  has  been  frequently  recognised  and  confirmed  in  this 
House.  It  has  become  a  well-settled  head  of  equity  tha? 
any  company  authorized  by  the  Legislature  to  take  com- 
pulsorily  the  land  of  another  for  a  definite  object,  will,  if 
^attempting  to  take  it  for  any  other  object,  be  restrained 
by  the   injunction    of  the  Court  of   Chancery   from   so_i 

-doing But  the  Legislature  in  providing  for  such  an 

object  as  that  of  improving  the  metropolis  has  to  deal  with 
a  subject  totally  different  from  that  of  enabling  a  body  of 

adventurers  to  form  a  railway A  railway  would 

become  the  property  of  the  speculators,  and  would  itself 

repay  them  by  the  tolls  levied   on   it But   in 

undertaking  improvements  in  the  metropolis  the  matter 

is  totally  different The  corporation  will  necessarily 

have  incurred  a  very  great  expense  for  which  they  can  get 
no  return.  The  new  and  improved  street  is  dedicated  to 
the  public,  and,  unlike  the  railway,  yields  no  profit  to 
those  by  whom  it  has  been  made.  Consequently,  the 
Legislature  trusted  the  respondents  to  deal  with  the  whole 
property  in  the  manner  which  should  be  considered  most 
•conducive  to  the  public  interest,  and  it  does  not  seem  to 
nae  to  be  unreasonable  to  suppose  that  the  Legislature 


(o)  ^^.,  Webb  ▼.  Manchester  and  Leeds  BaU.  Co.  (1839),  1  Bail.  Cast. 
576,  699. 

{^)  See  per  Lord  Kenyon,  C.J.,  in  Davison  v.  OiU  (1800),  1  East  63 
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left  it  to  the  respondents  to  judge  of  the  best  means  of 
carrying  into  effect  the  duties  entrusted  to  them." 

If  the  Legislature  gives  a  public  company  power  to 
take  certain  lands,  which  are  specially  described  in  their 
Act,  for  the  purpose  of  their  undertaking,  it  is  true  that, 
as  Lord  Cranworth  said  in  Stockton  Bail.  Co.  v.  Brown 
(1860),  9  H.  L.  C.  246,  at  p.  256,  "it  constitutes  them 
the  sole  judges  as  to  whether  they  will  or  will  not  take 
these  lands,  provided  only  that  they  take  them  bondficUf 
with  the  object  of  using  them  for  the  purposes  authorized 
by  the  Legislature,  and  not  for  any  sinister  or  collateral 
purpose."  But  it  is  not  sufficient  for  the  company  to 
make  a  mere  statement  that  the  purposes  for  which  they 
are  about  to  exercise  their  power  of  taking  lands  are 
within  the  contemplation  of  the  Act ;  they  must  do  more 
than  this,  they  must  be  prepared  with  satisfiew^tory  evidence 
to  prove  this  to  a  Court  of  justice  if  they  are  called  upon 
to  do  so.  Thus,  in  Flower  y.  London  and  Brighton  Bail. 
Co.  (1865),  2  Dr.  &  Sm.  330,  Kindersley,  V.C,  held  that 
the  mere  affidavit  of  the  company's  engineer  that  the  land 
about  to  be  compulsorily  taken  from  the  plaintiff  was 
required  for  the  purposes  of  the  railway  was  not  sufficient, 
but  the  purposes  for  which  the  company  desired  to  take 
the  land  must  be  ftdly  and  particularly  set  out  so  that  a 
Court  of  justice  may  be  in  a  position  to  try  the  question 
whether  the  lands  are  fairly  and  bond  fide  wanted  for  the 
purposes  of  the  railway.(3') 

But,  although  if  powers  are  given  by  Act  of  Parliament 
they  must  be  exercised  strictly  and  not  extended,  still 
they  are  not  to  be  curtailed.  Thus,  in  B.  v.  South-JSastem 
Bail.  Co.  (1853),  4  H.  L.  C.  471,  where  the  company's 
Act  gave  them  an  option,  a  mandamus,  ordering  them  to 
do  one  of  the  two  things  without  showing  that  it  had 
become  impossible  for  them  to  do  the  other,  was  quashed. 
So,  in  London  and  Blackwall  Bail.  Co.  v.  Limdwtuse  Board 
of  Works  (1857),  26  L.  J.  Ch.  164,  where  the  company's 


(a)  On  this  point  see  also  Cripps  on  Compensation  (3rd  ed.),  ch.  iL  part  i. ; 
[odges  on  Bail  ways  (7th  ed.),  vol.  i.  p.  163. 
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Act,  after  reciting  that  '^  plans,  &c.,  describing  the  land  in- 
tended to  be  taken  for  the  purpose  of  widenings,  enlarge- 
ments, and  for  stations,  works,  and  conveniences  to  be 
connected  therewith  ....  had  been  deposited  with  the 
clerks  of  the  peace,"  empowered  the  company  to  widen 
and  enlarge  their  railway  and  other  works  in  and  npon 
the  lands  delineated  on  the  plans,  it  was  held  that  this 
power  anthorized  the  building  of  a  station  npon  the  lands 
described,  and  not  only  sach  works  as  were  necessary  for 
merely  widening  the  railway,  the  station  being  necessary 
for  the  pablic  convenience. 

Powers  conferred   by  Act  of  Parliament  must,  as  a  Bututory 
general  rule,  be  exercised  within  a  reasonable  time  after  fntcrf!^noe 
notice  has  been  given  to  the  persons  whose  property  will  must^^^"? 
be  affected  by  their  exercise,  otherwise  the  notice  will  t'iBed  within  a 
be  liable  to  be  treated  as   being  no  longer  efficacious,  time. 
Where  powers  are  given  to  take  lands  compulsorily  for 
the  execution  of  works,  the  exercise  of  powers  must  be 
hovd  fide  commenced   within  the  time  limited  for  the 
completion  of  the  works. 

In  Tiverton  Bail.  Co.  v.  Loosemore  (1884),  9  App.  Cas. 
480,  Earl  Cairns  said  (at  p.  489):  '^  I  am  disposed  to 
think,  as  I  was  disposed  to  think  in  Richvumd  v.  North 
Lmdon  Mail.  Co.  (1868,  3  Ch.  App.  680),  that  if  nothing 
more  was  done  [within  the  time  for  completing  the  works, 
than  giving  the  notice  to  treat],  and  the  company  have 
slept  on  their  rights,  and  certainly  if  the  delay  cannot  be 
explained,  they  should  be  held  to  be  disabled  from  going 
on  with  any  compulsory  purchase,  and  in  such  case  the 
landowner  should,  as  I  think,  be  held  to  be  disabled  also." 

This  question  becomes,  in  substance,  a  question  of  the 
duration  of  the  powers  of  the  Act  in  question. 

Another  peculiarity  with  regard  to  powers  conferred  statutory 
by  statute  may  be  here  noticed,  viz.,  that  such  powers  MsT^nabie 
cannot  be  assigned  without  express  statutory  permission  ^Jly ?Jir'***'* 
to  do  so.     This  question  has  often  arisen  in   disputes  mission. 
between  railway  companies.      Thus,  in  Great  Northern 
Bail.  Co.  V.  East  Cmtral  Bailway  (1851),  9  Hare  306, 
311,  Turner,  V.C,  declined  to  enforce   An    agreement 
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which  had  been  made  between  these  two  companies, 
on  the  ground  that  it  was  void  as  being  *'  an  entire  dele- 
gation of  all  the  powers  conferred  by  Parliament  on  the 
defendants/'  and  "  an  attempt  to  carry  into  effect  without 
the  intervention  of  Parliament  what  cannot  lawfnUy  be 
done  except  by  Parliament  in  the  exercise  of  its  discretion 
with  reference  to  the  interests  of  the  pablic."(r)  Upon  this 
principle  Lord  Chelmsford  in  Zortdon  and  Brighton  Bail.  Co, 
Y.  London  and  S,  W.BaU.  Co,  (1859),  4  De  G.&  J,  362, 
at  p.  388,  described  certain  agreements  made  between 
the  parties  to  the  suit  as  "  ingeniously  and  carefully  worded 
with  the  object  of  evading  the  objection,  which  most  be 
well  known  to  exist,  to  the  transfer  by  one  railway  company 
to  another  of  the  rights  and  powers  conferred  by  the 
Legislature." 
Power  given  4.  ^*  It  is  uo  uncommou  thing,"  said  the  Judicial  Com- 
SikfiSden-  mittee  in  B,  v.  Burah  (1878),  3  App,  Oas.  906,  to  find 
force  byiaifTO  <<  legislation,  conditional  on  the  use  of  particular  powers, 
ject  to  oeriidn  Or  on  the  excrcisc  of  a  limited  discretion,  entrusted  by 
con  tions.  ^^^^  Legislature  to  persons  in  whom  it  places  confidence." 
Thus,  power  is  firequentiy  granted  by  statute  to  enable 
rules,(5)  regulations,  or  bylaws  (t)  to  be  made  by  some 
authority  other  than  the  Sovereign  and  Parliament  in 
respect  of  some  particular  matter  which  is  not  provided 
for  by  the  general  law  of  the  land." 

And  at  the  present  time  it  seems  to  be  the  settled 
policy  of  the  Legislature  to  confine  its  efforts  to  the  task 
of  laying  down  general  principles  of  law,  and  to  delegate 


(r)  See  also  per  Malins,  V.C.,  in  JRe  Richmond  Wtaertoarka  (1876).  3 
Ch.  D.  99. 

($)  There  appears  to  be  no  essential  difference  between  bylaws  made  under 
an  Act  and  rules  or  regulations  made  under  an  Act.  In  38  &  39  Vict.  c.  55. 
s.  188,  "  a  distinction  *'  (as  Mr.  Lumley  points  out  in  his  essaj  on  Bylaws, 
p.  3)  "  is  drawn  between  relations  which  sanitary  authorities  may  make 
and  bylaws,  but  the  distinction  is  only  made  for  the  purposes  of  the  Act-" 
In  De  Morgan  y.  Metropolitan  Board  of  Works  (1880),  5  Q.  B.  D.  155,  158, 
Lush,  J.,  said  that  '*  bylaws  are  a  code  of  restrictions,"  i.e.,  refltrictioos  on 
the  liberty  of  residents  in  the  locality  to  which  they  apply. 


upon  the  point/* 
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to  a  Bubordinate  authority  the  power  of  making  rules  and 
orders  for  the  purposes  of  settling  the  details  of  the  pro* 
cedure  for  giving  effect  to  the  general  principles. 

This  subordinate  legislation  falls   under  three  main  Classification. 
heads: — 

(a)  Orders  and  regulations  made  by  the  executive 
and  administrative  departments  of  State ; 
(&)  Rules  made  by  judicial  officers ;  and 
(c)  Bylaws  made  by  authorities  concerned  with 
local  government  or  quasi-public  enterprises  of  a 
more  or  less  local  character. 
And  the  amount  of  deference  paid  by  the  Courts  to  this 
class  of  legislation  depends  on  the  character  of  the  author- 
ity of  the  delegated  lawgiver,  and  the  intention  expressed 
or  to  be  implied  from  the  language  of  the  Legislature  as 
to  the  extent  of  authority  or  respect  to  be  attached  to  the 
instrument  in  question. 

From  another  point  of  view  these  rules,  &c.,  fall  into  | 
two  classes — (1)  those  which  form  part  of  the  general 
law,-  and  are  to  be  regarded  as  legislative  acts,  although 
they  are  the  acts  of  a  subordinate  and  delegated  authority ; 
and  (2)  those  which  are  confessedly  subordinate,  and  are 
subject  to  review  as  well  as  to  interpretation  by  the 
CJourts. 

Of  the  former  class  the  most  salient  instances  are  the  . 
Bnles  of  the  Supreme  Court  (2^)  (including  the  Crown 
Office  Rules),  the  County  Court  Rules,(:z;)  the  Summary 
Jurisdiction  Rules,  the  Regulations  to  prevent  Colli- 
sions at  Sea,(y)  and  many,  if  not  most,  Orders  in 
Council. 

To  the  latter  class  belong  municipal  bylaws,  and  also 
those  of  companies,  friendly  societies,  building  societies, 
railways,  and  other  like  bodies,  constituted  under  legisla- 
tive authority.(2!) 


1; 


[u)   Vide  infra,  p.  304. 

\x)    Vide  infra,  p.  306. 

(y)  See  The  Bake  of  Bucdeuch  (1891),  A.  C.  310. 

{z)  Be  West  Biding  Permanent  Benefit  Building  Society  (1890),  43 
Ch.  D.  407 ;  Tosh  v.  North  BritUh  BuUding  Society  (1886),  11  App.  Gas. 
489. 
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Bat  the  difference  betw^een  the  two  classes  is  of  degree 
only,  except  with  regard  to  those  rules  in  the  first  class, 
as  to  which  Parliament  has  expressly  or  impliedly  pro- 
vided that  their  validity  shall  in  no  case  be  questioned  by 
the  Courts. 

In  the  absence  of  express  statutory  provision  to  the 
contrary,  the  Courts  may  inquire  whether  the  role- 
making  power  has  been  exercised  in  accordance  with  the 
provisions  of  the  statute  by  which  it  is  created,  whether 
with  respect  to  procedure  adopted,  or  the  form  or  sub- 
stance of  the  regulation,  or  the  sanction,  if  any,  attached 
to  the  regulation,  and  it  follows  that  the  Court  may 
reject  as  invalid  and  tUtra  vires  a  regulation  which  fiEdls 
to  comply  with  the  statutory  essentials.  In  Crichton  v« 
Duncan  (March  11,  1892)  the  Court  of  Session  in 
Scotland  decided  an  order  of  the  Lords  of  Council  on 
Education  regulating  elections  to  school  boards  to  be 
idtra  vires  and  void.  But  the  Courts  may  be,  and  often 
are,  precluded  by  the  express  or  implied  terms  of  the 
statute  authorizing  the  making  of  the  orders,  rules,  or 
bylaws  from  inquiring  into  their  validity  or  reason- 
ableness, (a) 
CoDformityto^  Eules  and  bylaws  must,  unless  a  contrary  intention 
statute.  appears,  be  made  in  conformity  with  the  directions  of 

the  Act  under  which  they  are  made — i.e.,  at  the  pre- 
scribed time,  in  the  prescribed  manner,  and  in  the 
prescribed  form,  if  any. 

Unless  the  conditions  precedent  imposed  by  the  statute 
are  complied  with,  the  rule  or  bylaw,  however  reasonable, 
is  invalid. 
Time  for  Where  an  Act  (public,  local  and  personal,  or  private) 

power"*^^  passed  after  1889  is  not  to  come  into  operation  imme- 
diately on  the  passing  thereof,  and  confers  power  to 
make  any  appointment  (or  to  make,  grant,  or  issae  any 
instruments — that  is  to  say,  any  Order  in  Council,  order, 
warrant,  scheme,  letters  patent),   rales,  regulatiotis,  or 


(a)  See  Slattert/  v.  Naylar  (1888),  13  App.  Cas.  452  ;  cf.  Extradition 
Act,  1870  (33  &  34  Vict.  o.  62),  8.  6. 
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bylaws,  to  give  notices,  to  prescribe  forms,  or  to  do  any 
other  thing  for  the  purposes  of  the  Act,  that  power  may, 
unless  the  contrary  intention  appears,  be  exercised  at  any 
time  after  the  passing  of  the  Act,  so  far  as  may  be  neces- 
sary or  expedient  for  the  purpose  of  bringing  the  Act 
into  operation  at  the  date  of  the  commencement  of  the 
Act,  subject  to  this  restriction,  that  any  instrument  made 
under  the  power  shall  not  come  into  operation  until  the  Act 
comes  into  operation,  unless  a  contrary  intention  appears 
in  the  Act,  or  the  contrary  is  necessary  for  bringing 
the  Act  into  operation.(2») 

These  rules,  regulations,  or  bylaws  are  frequently  Bevocation. 
revocable  without  reference  to  Parliament,  and  the  Courts 
have  in  most,  if  not  all,  cases  the  right  to  inquire  and 
determine  whether  any  particular  rule,  regulation,  or  bylaw 
is  made  in  accordance  with  the  statutory  powers — whether 
as  to  the  time  when  it  is  made,  the  form  in  which  it  is 
made,  or  its  substantial  contents. 

In  Acts  prior  to  1890  which  empower  the  making 
of  rules,  regulations,  or  bylaws,  a  power  of  rescission  or 
variation  must,  it  would  seem,  be  given  expressly  or  by 
necessary  implication  in  order  to  authorize  any  alteration 
of  the  rules,  &c.,  when  once  made;  and  without  such 
power  the  rule-making  authority  is  functus  officio  on  the 
first  exercise  of  the  power. 

^'  But  where  an  Act  passed  after  1889  confers  a  power 
to  make  any  rules,  regulations,  or  bylaws,  the  power  shall, 
unless  the  contrary  intention  appears,  be  construed  as 
including  a  power,  exercisable  in  the  like  manner,  and 
subject  to  the  like  consent  and  conditions,  if  any,  to 
rescind,  revoke,  amend,  or  vary  the  rules,  regulations,  or 
bylaws."(c)  This  rule  does  not  extend  to  Orders  in 
Council,  orders,  warrants,  schemes,  or  letters  patent.(^) 

The  validity  of  regulations,  orders,  and  rules  made  by  Buies  by 
departments,  of  State  depends  on  the    due   observance  departmentsT* 

(h)  Int.  Act.  1889,  su.  37,  39. 
{e)  Ihid.  8.  32  (3). 

(J)  ThisapDeara  from  the  deliberately  different  wording  of  as.  31,  82  (8), 
and  37  of  the  int.  Act,  1889. 


by  judges. 
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of  the  conditions  imposed  by  any  statute  as  to  the  makmg 
and  publication ;  and  in  case  of  failure  to  comply  with  the 
statutory  conditions,  unless  they  are  directory  only,  or 
the  statute  forbids  inquiry,  the  Courts  will  invalidabe 
such  regulations,  &c. 
Buies  made  Bules  made  by  judges,  when  equivalent  to  statutes, 

are  to  be  construed  in  the  same  way — i.e.,  the  meaning 
of  the  rule  must  be  gathered  from  the  language 
used.  '*  We  cannot  act  upon  intention  either  in  the 
case  of  a  statute  or  in  the  case  of  a  rule ;  we  must  have 
the  intention  carried  into  effect,  and  if  the  intention  is 
stated  to  have  been  such  that  the  terms  either  of  the  rule 
or  of  the  statute  contravene  it,  or  are  in  any  way  incon- 
sistent with  it,  we  cannot  have  regard  to  that  intention. ' 
We  can  only  say,  either  in  the  case  of  the  judges  or  in  the 
case  of  the  Legislature,  what  the  judges  or  the  Legislature 
have  actually  done.  It  is  manifestly  impossible  to  enter 
on  such  an  inquiry  without  confusion  and  serious  risk  of 
defeating  the  ends  of  justice.  In  the  case  of  the  judges 
it  may  be  more  easy  to  find  out  exactiy  what  they  felt 
and  wished  than  in  the  case  of  the  Legislature,  but  still 
the  difficulty  would  be  enormous.  We  cannot  act  upon 
intention."(e)  Lord  O'Hagan  went  on  to  say  that  there 
was  strong  testimony  as  to  the  purpose  for  which  the  rule 
in  question  (B.  S.  0.  1875,  Ord.  19,  r.  15,  as  to  pleading 
in  ejectment)  was  framed,  which  was  put  forward  as  being 
in  a  sense  a  contemporaneous  exposition  of  the  rule,  and 
seemed  to  justify  the  inference  of  an  agreement  of  the 
judges  on  the  point,  but  that  even  this  agreement  would 
not  prevail  if  opposed  to  the  express  terms  of  the  rule. 
In  dealing  with  a  new  rule  it  is,  as  in  the  case  of  a  statute, 
necessary  to  consider  the  state  of  the  law  at  the  time,  and 
the  object  of  the  change,  if  any,  effected  by  the  rule.(/) 
Where  a  question  arose  on  E.  S.  C.  1883,  Ord.  50, 
r.  8,  as  to  the  meaning  of  the  words  '^  the  amount  of 
money   in    respect   of  which    the    lien   or   security   is 

(e)  Per  Lord  0*Hagan  in  Danford  v.  McAnuUy  (1882),  8  App.  Cas.  at 
p.  460.     See  alao  per  Lord  Blackburn,  he,  cit,  at  p.  461. 
(/)  Loc,  cit.  p.  460. 
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elaimed,"  Loid  Eaher  said,  in  Cfebrvder  Naf  v.  Ploton 
(1890),  25  Q.  B.  D.  at  p.  15:  "They  must  be  oon- 
sferaed  according  to  the  ordinary  meaning  of  the  English 
language,  nnless  there  is  something  in  the  context 
which  shows  that  it  ought  not  to  be  so  oonstrued. 
The  words  have  no  idiomatic  meaning,  and  they  must 
therefore  be  oonstrued  according  to  their  grammatical 
meaning." 

Forms  prescribed  by  rules  of  court  are  not  oonstrued  ^onna  annexed 
as  liTniting  or  derogating  from  the  rules  or  Act  under  \ 
which  they  are  prescribed.(^)     They  bear  the  same  rela- 
tion to  rules  as  schedules  do  to  Acts.  (A.)  i 

The  Bules  of  the  Supreme  Court  cannot  repeal  the^pe&iof 
Judicature  Acts,  but  apparently  may  repeal  any  prior  roles.  ^  ^ 
Act  falling  within  the  scope  of  the  rule-making  authority 
created  by  the  Judicature  Acts,  it  being  presumed  with 
reference  to  these  rules  that  Parliament  delegates  its 
functions  with  reference  to  judicial  procedure  to  a  more 
competent  authority.  Like  rules  made  under  any  other 
Act,  if  they  have  a  force  aud  meaning  inconsistent  with 
the  Act,  they  are  clearly  ultra  vires,  and  may  be  disre- 
garded,(i)  and  it  is  doubtful  whether  even  the  wide 
rule-making  authority  under  the  Judicature  Acts  can  alter 
procedure  so  as  to  affect  substantive  rights,  even  though 
it  has  been  said  that  there  is  no  vested  right  in  pro- 
cedure. 

The  so-called  Practice  Bules  made  by  the  subordinate 
officers  of  the  Supreme  Court  have  slight,  if  any,  inde- 
pendent validity,(y)  except  so  far  as  they  are  adopted  by 
the  judges  as  embodying  the  curstis  aurice. 

In  the  case  of  inconsistency  between  prior  Acts  and 
roles  which  have  legislative  authority,  to  the  extent  above 
stated  the  rules  prevail.(A;)     Many  enactments  have  been 


r)  In  re  A  SolicUar  (1890),  25  Q.  B.  D.  26  (Esher,  M.K.)* 
.i)  Vide  ante,  p.  236. 
(t)  In  re  A  SoUcitar  (1890),  25  Q.  B.  I^.  17,  at  p.  23  (Lord  Ck>leridge, 
C.  J.) ;  Hartnumt  v.  Fotter  (1881),  8  Q.  B.  D.  at  p.  86  (Lindlej,  J.). 
(/)  Hume  ▼.  Samertan  (1890),  25  Q.  B.  D.  239,  at  p.  243  (Charles,  J.). 
[k)  OameU  ▼.  Bradley  (1876),  3  App.  Cas.  950. 

U 
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expurgated  from  the  Statate-book  on  this  gronnd.  But 
special  enactments  as  to  the  incidence  and  amount  of 
costs  have  in  some  cases  been  held  not  to  be  repealed  by 
the  general  provision  of  the  mleB.(/) 

Where  an  Act  passed  sabsequently  to  the  making  of 
rules  is  inconsistent  with  them,  the  Act  must  prevail 
unless  it  was  so  clearly  passed  aiio  intuitu  that  the  two 
may  be  allowed  to  stand  together.(m) 

Similar  principles  of  oonstmction  appear  to  be  applied 
to  the  County  Court  Bules,  having  regard  always  to  the 
rule  that  the  jurisdiction  of  the  Superior  Courts  can 
only  be  ousted  by  specific  words.(7i)  "  The  answer  to 
this  question,"  said  Lord  Esher,  M.B.,  "  depends  upon  the 
construction  of  as.  118  and  119  of  the  County  Courts 
Act,  1888,  and  the  rules  governing  the  scales  of  costs 
given  in  the  Appendix  to  the  County  Court  Rules, 
1889.  Those  rules  were  made  by  a  committee  of 
county  court  judges,  and  allowed  by  the  Lord  Chancellor, 
under  the  authority  conferred  by  s.  164  of  the  Act,  and 
they  have,  I  assume,  a  statutoiy  force.  We  must  there- 
fore construe  the  Act  and  rules  together  as  one  enact- 
ment, aud  we  must  endeavour  to  ascertain  the  meaning 
of  each  part  of  them  from  a  consideration  of  the  whole. ''(o) 
And  at  p.  357  he  spoke  of  the  rule  as  having  the  force 
of  a  statute. 
Bylaws  ^^    ^^^1^   ''bylaw,"   as  now  understood,  applies  to 

regulations  made  by  municipal  and  trading  corporations, 
whether  constituted  by  charter  or  statute,  including  gmlds, 
trade  unions,  and  friendly  and  industrial  80cieties.(2>) 


(/)   Vide  past,  p.  358,  and  JReeve  ▼.  Gibson  (1891),  1  Q.  B.  652. 

(m)  See  King  v.  Clutring  Oross  Bank  (1890),  24  Q.  B.  D.  27,  where  the 
<)ueatioQ  arose  whether  the  CouDtj  Courts  Act,  1888,  s.  127,  ai  to  prooedore 
in  prohibition,  was  inoonsistent  with  R.  S.  C.  1883,  Ord.  59,  rr.  1,  8a;  i^ 
injra,  ch.  ir,  p.  358. 

(n)  rtdean<<!,  pp.  139-141. 

rol  Be  Langlois  v.  Biden  (1891),  1  Q.  B.  349,  355. 

(p)  The  bolK  of  the  originiil  legislation  of  the  American  colonies  was 
effected  by  bylaws  passed  by  the  freemen  acting  under  the  colonial  charters, 
and  the  whole  legislation  of  the  Brititih  colonies,  so  far  as  relates  to  the 
qnestion  of  ultra  vires,  may  be  dealt  with  by  the  Privy  Coancil  as  cunsistiDg 
of  bylaws  under  the  colonial  Constitution, 
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A  bylaw  to  be  valid,  says  Sir  John  Comyns  (Digest,  ByUw  must 
-fcit.  Bylaw,  B.  1), must  be legi  fidei  ratiofd  consona.  This  is  ^eiSiUw. 
in  accordance  with  the  proposition  stated  in  5  Bep.  63  a, 
namely,  that  **  all  bylaws  are  allowed  by  the  law,  which 
are  made  for  the  true  and  due  execution  of  the  laws  or 
statutes  of  the  realm,  or  for  the  well  government  and 
order  of  the  body  incorporate.  And  all  others  which  are 
contrary  or  repugnant  to  the  laws  or  statutes  of  the  realm 
are  void  and  of  no  effect "(?)  Therefore,  as  Lush,  J., 
observed  in  Roll  v.  Nixon  (1875),  L.  R.  10  Q.  B.  159, 
**  obedience  to  a  bylaw  cannot  be  enforced  by  the  im- 
prisonment of  the-offender  or  by  the  forfeiture  of  his  goods, 
because  these  are  both  against  Magna  Charta."  It  is  ne- 
cessary, however,  to  bear  in  mind  the  distinction  between 
bylaws  made  by  corporations  existing  under  charter,(r) 
or  regulations  made  by  courts  baron  or  court  leet,(a)  and 
regulations  made  in  assumed  execution  of  statutory  au- 
tbority,(^)  for  most  of  the  older  decisions  relate  to  bylaws 
of  the  first  two  classes ;  and  with  respect  to  the  third  class, 
as  the  Court  observed  in  Edmonds  v,  WaJterTruviis  Com/- 
pany  (1855),  24  L.  J.  M.  C.  128,  "a  bylaw  cannot 
be  said  to  be  inconsistent  with  the  laws  of  this  kingdom 
merely  because  it  forbids  the  doing  of  something  which 
might  lawfully  have  been  done  before,  or  requires  some- 
thing to  be  done  which  there  was  no  previous  obligation 
to  do,  otherwise  a  nominal  power  of  making  bylaws  would 
be  utterly  nugatory." 

A  rule,  regulation,  or  bylaw  must  not  be  vltra  vires,  that  Bylaw  miut 
is  to  say,  if  a  power  exists  by  statute  or  charter  or  custom  ^^  ^^^ 


{q^  It  waB  usual  to  insert  in  statutes  which  give  power  to  make  bylaws  a 
oroviso  that  "  no  bylaw  shall  be  of  any  efiect  if  repugnant  to  the  laws  of 
England."  This  is,  however,  an  unnecessary  precaution,  if  the  above 
proposition,  as  stated  by  Sir  John  Comyns,  be  part  of  the  common  law  of 
tiie  lAod. 

(r)  Ftcfe  t»yra,  p.  810. 

(#)  These  are  bylaws  whose  validity  depends  on  the  common  law  rules  as 
to  the  validity  of  local  customs. 

(0  See  Smithy.  BuOer  (1889),  16  Q.  B.  D.  349,  where  it  was  held  that  a 
borough  corporation  could  make  and  enforce  a  bylaw  under  s.  48  of  the 
Tramways  Act,  1870,  regulating  the  number  of  passengers  to  be  carried  on  a 
tramcar,  even  without  the  assent  of  the  lessee  of  the  tram  line — ue.,  although 
the  bylaw  might  interfere  with  the  profits  of  the  line. 
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to  make  bylaws,  that  power  mnst  be  exercised  strictly  in  ao- 
cordance  with  the  provisions  of  the  statute,  charter,  or  usage 
which  confers  the  power,  for  a  bylaw,  if  uUra  vires^  will  be 
held  to  be  invalid  and  incapable  of  being  enforced.  Thos,in 
Brottmr.  Holyhead  Local  Board  (1862),  32  L.  J.  Ex.  25,  it 
appeared  that  the  local  board  was  authorized  by  21  &  22 
yict.c.  98,  s.  29,  to  make  bylaws  with  respect,  among  other 
things,  **  to  the  level,  width,  and  construction  of  new 
streets."  The  board  made  a  bylaw  empowering  them  **  to 
cause  any  works  in  new  or  existing  buildings,"  of  which 
they  did  not  approve,  '^  to  be  pulled  down  or  otherwise 
dealt  with  as  tibe  case  may  require^"  ^'  We  are  all  of 
opinion,"  said  Pollock,  C.B.,  "  that  the  bylaw  is  not  valid, 
as  it  is  not  in  pursuance  of  the  authority."  But  a  bylaw 
is  not  held  tdtra  vires  merely  because  it  interef erea  with 
private  property,  nor  because  it  prohibits  where  empowered 
I  to  regulate,  as  regalation  often  involves  prohibition.(tf) 

to'to??*^"*       A  bylaw  must  not  be  repugnant  to  the   statute  or 
under  which     charter  which    empowered   it   to   be   made.     Thus,  in 
it i.  made.       jj^^Oen  V.  Tovmsend  (1865),  L.  E.  1  Q.  B.  10,  it  ap- 
peared that  a  railway  company  were  authorized  by  their 
Act  to  make  bylaws   in   order   to  carry  out   the    pro- 
visions of  the  Act.     One  of  these  provisions  was  that  it 
was  an  offence  for  any  one  to  travel  without  having  paid 
his  fare  "  with  intent  to  evade  payment  of  it."     The 
company  made  a  bylaw  that  ^*  any  passenger  not  producbg 
his  ticket,"  when  required  to  do  so,  ''will  be  required 
to  pay  the  fare  from  the  place  whence  the  train  originally 
started."     A  passenger,  who  had  intended  only  to  travel 
from  a  certain  station  and  back,  went  farther  on  owing 
to  accidental  circumstances,  and  not   "with  intent  to 
evade  payment  of  his  fare."     The  company,  however, 
insisted  tiiat  under  their  bylaw  the  passenger  was  bound 
to  pay  for  the  whole   distance  the  train  had  travelled. 
8  A  9  Vict.       But  it  was  held  otherwise.    "  The  statute,"  said  Cockbum, 
C. J.,  ''  expressly  provides  for  the  case  of  persons  intend- 
ing to  evade  the  payment  of  their  fares,  making  that 

(u)  Slattery  v.  Nayhr  (1888),  13  App.  Cm.  at  p.  450. 
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fraadalent  intention  the  gist  and  essential  ingredient  of 
the  offence.  Then  s.  1 09  anthorizes  the  company  to  make 
bylaws  not  repugnant  to  the  provisions  of  the  statute. 
Therefore,  if  the  company  thus  alone  authorized  to  make 
bylaws  were  by  a  bylaw  to  constitute  the  same  facts  an 
offence,  striking  out  the  ingredient  of  intention  to  defraud, 
they  would  be  altering  the  enactment  of  the  statute  and 
legislating  in  a  sense  repugnant  to  its  provisions/'  It  is 
sometimes  (as  in  the  last-mentioned  statute,  8  &  9  Vict, 
c.  20,  s.  1 09)  expressly  stated  in  the  statute  that  the  bylaws 
made  under  it  must  not  be  repugnant  to  its  provisions, 
but  whether  it  is  so  stated  or  not,  it  is  clear  that  any  by- 
law or  part  (x)  of  a  bylaw,  which  is  not  confined  to  the 
particular  circumstances  contemplated  by  the  statute,  is 
invalid  and  cannot  be  enforced.(y)  There  is  some  dif-'^ 
ference  of  judicial  opinion  as  to  whether  a  bylaw  is 
severable.  In  Clark  v.  Benton  (1830),  1  B.  &  Ad.  92, 
95,  Bayley,  J.,  said  that  a  bylaw  can  be  good  in  part  and 
bad  in  part,  and  in  Ih/son  v.  Z.  &  N.  W.  Bail.  Co,  (1881), 
7  Q.  B.  D.  32,  Lindley  and  Mathew,  J  J.,  treated  the  bjrlaw  ] 
there  in  question  as  severable. 

But  Cockbum,  C.  J.,  said,  in  Saunders  v.  South-Bastem  statutoiy  by- 
BaUiffay  (1880),  5  Q.  B.  D.  463,  "that  not  only  is  itjji^e^ 


to  the  validity  of  a  bylaw  that  it  be  reasonable, 
but  also  that  a  bylaw  being  entire,  if  it  be  unreasonable 
in  any  particular,  shall  be  void  for  the  whole."(2f)  When 
breach  of  a  bylaw  is  punishable  as  an  offence  it  is  difficult 
to  divide  the  bylaw  so  as  to  leave  the  valid  and  quash  the 
invalid  portion,  but  there  seems  no  insuperable  obstacle 
to  doing  so  in  a  proper  sense. 


(x)  See  per  Qwdn,  J.,  in  HaU  v.  Nixon  (1875),  L.  R.  10  Q.  B.  161 ;  and 
J?.  ▼.  Xttfidie  (1863),  32  L.  J.  Q.  B.  346  (WiUes,  J.). 

(y)  The  difiicQlties  created  by  the  Act  in  qneBtion  have,  to  some  extent, 
been  romofod  bj  the  Regulation  of  Bailwajs  Act  of  1889  (52  &  53  Viot. 
c  57),  B.  5. 

(z)  An  example  of  a  bylaw  which  was  held  to  be  unreasonable  may  be 
found  in  Heap  v.  JBunUey  (1884),  12  Q.  B.  D.  618,  where  Lord  Coleridge 
said,  "  It  is  impossible  to  attempt  to  lay  down  what^  under  all  the  circum- 
stances, would  be  a  reasonable  bvlaw,  but  it  seems  to  me  to  be  unreasonable 
to  say  that  in  coontiy  districts,  m  the  present  state  of  things,  nobody  shall 
keep  a  pig  within  fifiy  feet  of  bis  dwelling-house." 
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The  x>ower  to  quash  as  unreasonable  bylaws  mado 
by  corporations  appears  to  have  arisen,  or  to  have  been 
first  authoritatively  declared,  by  15  Hen.  6,  c  6,  an  Act 
which  expired,  bat  was  revived  and  confirmed  in  1503, 
by  19  Hen.  7,  c.  7,(a)  which  is  directed  against  masteis, 
wardens^  and  fellowships  of  crafts  or  mysteries  (t^ 
mediaeval  trades  miions),  and  rulers  of  guilds  and  frater- 
nities, described  in  the  preamble  as  private  bodies  cor- 
porate in  cities,  towns,  and  boroughs.  It  has  been 
continuously  exercised  with  reference  to  all  bylaws  for 
many  centuries,  and  the  Courts  have  been  active  to 
restrain  the  encroachments  alike  of  the  royal  prero- 
gative and  local  option  upon  the  general  law  of  the 
realm.  And  the  jurisdiction  of  the  High  Court  to  decide 
upon  the  validity  of  bylaws  can  be  ousted  only  by 
p  express  enactment.(&)  But  at  the  present  time  there  is  a 
growing  disinclination  among  judges  to  invalidate  bylaws 
for  unreasonableness  if  it  can  be  avoided,  and  the  tendency 
of  the  Courts  is  well  exemplified  in  the  recent  case  of 
Slattery  v.  Naylor  (1888),  13  App.  Cas.  p.  452.  "The 
jurisdiction  of  testing  bylaws  by  their  reasonableness  was 
originally  applied  (c)  in  such  cases  as  those  of  manorial 
bodies,  towns,  or  corporations  having  inherent  powers  or 
general  powers  conferred  by  charter  of  making  such 
laws.  As  new  corporations,  or  other  local  administrative 
bodies  have  arisen,  the  same  jurisdiction  has  been  exer- 
f  cised  over  them.  But  in  determining  whether  or  no  a 
i  bylaw  is  reasonable,  it  is  material  to  consider  the  relation  of 
its  f  ramers  to  the  locality  afiected  by  it,  and  the  authority 

by    which    it    is    sanctioned Every    precantion 

has  been  taken  by  the  Legislature  to  ensure :  (1)  That 
the  council  shall  i*epresent  the  feelings  and  interests  of 
the  community  for  which  it  makes  laws.  (2)  That  if  it 
is  mistaken,  its  composition  may  promptly  be  altered. 
(3)  That  its  bylaws  shall  be  under  the  control  of  the 

(a)  nnrepefaed.    See  1  Bev.  Statt.  (2nd  ed.)  p.  237. 
(6)  Bentham  v.  H&yle  (1878),  3  Q.  B.  D.  at  p.  292  (Cockbnm,  CJ.)- 
(c)  Manorial  bylaws  rest  on  custom,  and  could  alwajt  be  rejected  u 
unreasonable. 
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Bnpreme  ezecative  authority.  And  (4)  that  ample  op- 
portunity shall  be  given  to  criticise  them  in  either  House 
of  Parliament.  Their  lordships  feel  strong  reluctance  to 
question  the  reasonable  character  of  bylaws  made  under 
such  circumstances,  and  doubt  whether  they  ought  to  be 
set  aside  as  unreasonable  by  a  court  of  law,  unless  it  be 
in  some  very  extreme  CBae.'\d)  In  considering  whether  a 
bylaw  is  reasonable  it  is  not  for  the  Courts  to  determine 
whether  it  would  have  been  wiser  or  more  prudent  to 
make  it  less  absolute,  or  to  determine  that  it  should  be 
held  unreasonable  because  considerations  which  the  Court 
would  itself  have  regarded  in  framing  such  a  bylaw  have 
been  overlooked  or  rejected  by  its  framers.(e)  And  Ezoeptioa  to 
where  a  statute  gives  power  to  any  person  or  body  of  ^^' 
persons  to  make  rules  for  a  certain  specific  purpose,  the 
reasonableness  of  such  rules,  provided  they  are  strictly 
confined  to  the  purpose  for  which  they  are  authorized  to 
be  made,  is  not  examinable  by  the  judges,  and  the 
rules*  will  be  binding  whether  they  are  reasonable  and 
proper  rules  or  not.  Thus,  in  Bailey  v.  Williamson  (1872), 
L.  R.  8  Q.  B.  118,  it  appeared  that  35  &  36  Vict, 
c.  15,  gave  power  to  the  Ranger  and  the  Commissioners 
of  Works  to  make  rules  as  to  the  way  in  which  the  parks 
were  to  be  used  by  the  public,  and  enacted  that  any 
person  acting  in  contravention  of  those  rules  should  on 
conviction  be  liable  to  a  penalty.  The  appellant  was 
summoned  for  acting  in  contravention  of  these  rules,  and 
in  his  defence  he  urged  (among  other  points)  that  the 
rules  which  had  been  made  in  pursuance  of  the  power 
given  by  the  Act  were  not  proper  rules,  inasmuch  as 
they  went  beyond  the  scope  of  the  authority  intended  to 
be  conferred  by  the  Act.  As  to  this  Cockbum,  C.J.,  in 
pronouncing  judgment,  said  that,  as  it  was  clearly  within 
the  jurisdiction  of  the  Ranger  to  make  the  rules,  the 
Court  '^had  no  authority  to  look  into  the  rules  to  see 
whether  they  were  reasonable  and  proper  or  not.    Parlia- 


{d)  Stattery  v.  Naylor  (1888),  13  App.  Cas.  at  p.  453. 
(e)  Ibid,  at  p.  452. 


V 


-JA^/H 


312  Enahlvng  Acts. 

ment,"  said  be,  ^*  has  reseired  that  power  to  either  HoiiBe, 

bnt  it  has  not  conferred  it  upon  ns.     If  the  role  made  is 

within  the  scope  of  the  authorily  given  by  the  Legislature, 

there  is  an  end  of  the  matter  so  far  as  we  are  concerned." 

Meaning  of  Any  particular  term  or  word  used  in  a  bylaw  should 

in'^iaws.       primd  fade  receive  the  same  interpretation  as  would  be 

applied  to  that  word  or  term  when  used  in  the  Act,  undei 

the  powers  of  which  the  bylaw  is  framed ;  but  there  may 

be  occasions  when  it  is  obvious  that  the  words  are  used 

in  the  bylaw  in  a  different  sense  to  that  in  which  they 

are   used   in   the    Act    (per   Grove,    J.,  in   Mashill  y. 

Chambers  (1885),  14  Q.  B.  D.  485).     And   this   rule 

has  received  legislative  approval  in  the  Interpretation  Act, 

1889,  8.  31,  which  provides  that  *'  where  any  Act  passed 

before  or  after  1889  confers  power  to  mi^e,  grant,  or 

issue  any  instrument — ^that  is  to  say,  any  Order  in  Council, 

order,  warrant,  scheme,  letters  patent,  rules,  regulations,  or 

bylaws — expressions  used  in  the  instrument,  if  it  is  made 

after  1889,  shall,  unless  the  contrary  intention  appears, 

have  the  same  respective  meanings  as  in  the  Act  conferring 

the  jwwer," 

Bylaws  must        A  further  important  rule  with  regard  to  bylaws  or  rules 

so  M  mSt 'to*    made  in  pursuance  of  a  statutory  power  is  that  they  must 

override         Qot  be  construed  so  as  to  override  the  enactment  under 

statute  under        •  .  ,      ,  -,  .,^m  i    m       ••■  -rr  t      - 

which  they  are  which  they  are  made.     ''If  a  rule,    said  Hannen,  J.,  m 
™'^^-  Irving  V.  Askew  (1869),  L.  R.  5  Q.  B.  211,  "  were  really 

repugnant  to  the  provisions  of  the  Act,  I  should  think 
that  the  rule,  though  made  under  the  powers  of  the  Act, 
would  not  override  its  enactments."  Again,  in  £x  parte 
Davis  (1872),  7  Ch.  App.  529,  James,  L.J.,  said  :  *'If 
the  Act  of  Parliament  is  plain  the  rule  must  be  interpreted 
so  as  to  be  reconeiled  with  it,  or,  if  it  cannot  be  reoonoQed, 
the  rule  must  give  way  to  the  plain  terms  of  the  Act."  So, 
also,  in  Biahards  v.  Attomey-Oeneral  of  Jamaica  (1848), 
6  Moore  P.  C.  381,  398,  the  Court  said  as  follows  with 
regard  to  certain  roles  which  had  been  made  under  3  &  4 
Will.  4,  c.  73  :  "It  has  been  argued  that  these  roles 
having  been  approved  by  the  King  in  Council  have  under 
the  provisions  of   this  statute   the  force  ef  an  Act  of 
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Parliament The  words   of   these   rules    are   no 

donbt  very  large,  bnt,  as  they  are  made  under  the  power 
of  the  Act  and  to  provide  for  cases  mentioned  in  the 
Act,  we  must  look  to  the  Act  itself  in  order  to  construe 
them." 

In  some  few  cases,  however,  an  order  made  under  an 
Act  may  override  the  Act  to  some  extent.  Thus,  Orders 
in  Oomidl  under  the  Extradition  Acts,  1870  and 
1873  (by  ss.  2,  5,  of  the  earlier  Act),  may  modify  the 
application  of  the  Acts  to  existing  treaties,  and  the 
▼alidily  of  the  orders  cannot  be  questioned  in  any  legal 
proceedings  whatever. 

An  important  distinction  is  drawn  between  rules  made  Difference  bo- 
under a  statutory  power  and  rules  made  under  a  general  ^eune^ 
common  law  power — ^viz.,  that  when  "  authority  is  given  JJ^dOTo^mon 
to  certain  persons  by  statute  to  draw  up  rules  and  orders,  law  power. 
and  it  is  provided  tiiat  they  shall  be  laid  before  Parlia- 
ment for  a  certain  time,  and,  if  not  objected  to,  shall 
then  be  binding,  such  rules  and  orders,  if  not  objected/  //  ^    x.'^---- 
to  by   Parliament,    become   part    of    the    statute,"(/) /^  ^       -    '^ 
whereas  the  latter  kind  of  rules  have  no  operation  to 
alter  any  statute.    For  instance,  the  Common  Law  Pro- 15  a  16  vict 
cedure  Act,  1852,  s.  223,  authorized  the  common  law^' 
Judges  ''  to  make  from  time  to  time  all  such  general 
roles  and  orders,  for  the  effectual  execution  of  the  Act,  as 
in  their  judgment  shall  be  necessary  or  proper."     The 
roles  made  in  pursuance  of  this  statutory  power  are,  it 
Beems,(^)  in  all  respects  similar  to  an  Act  of  Parliament, 
bnt  the  rules  of  Hilary  term,  1853,  which  were  made 
under  the  general  power  to  make  rules  regulating  the 
procedure  of  the  Courts,  which  the  judges  possess,  have 
no  operation  to  alter  any  statute.(A)   Thus,  in  B.  v.  Paulett 


{/)  Per  Brett,  L  J.,  in  DMa  case  (1881),  6  Q.  B.  1).  455. 

{a)  This  was  bo  stated  bj  Willes  arauendo  in  Howberry  v.  Morgan  (1854), 
9  &•  730,  and  was  assented  to  by  the  judges  in  their  judgments  on  the 
case. 

(h)  In  Brawn  v.  Shaw  (1876),  1  Ex.  D.  427,  Bramwell,  B.,  said,  "  I  donbt 
whether  under  any  circumstances  the  judges  have  power  to  enlarge  a  period 
of  time  fixed  by  a  statute  for  doing  an  act.'* 
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(1873),  L.  B.  8  Q.  B.  491,  it  appeared  that  although  all 
the  preliminaries  required  by  9  Geo.  4,  c.  61,  b.  27  (the 
Act  which  gave  the  right  to  appeal),  had  been  duly 
observed,  the  Court  of  Quarter  Sessions  to  whom  the  appeal 
was  made  had  refused  to  hear  it,  on  the  ground  that  a 
certain  rule,  which  they  had  made  with  regard  to  giving 
notice  of  appeal,  had  not  been  complied  with.  With  re- 
gard to  the  making  of  rules  by  quarter  sessions,  although 
they  have  no  statutory  authority  to  do  so,  yet,  as  Blackburn, 
J.,  said,  ''  it  has  been  established  by  numerous  cases  that  it 
is  incident  to  a  Court  of  Quarter  Sessions  to  regulate  its 
own  practice."  But  as  they  had  in  this  instance  made  a 
rule,  which  was  not  a  mere  rule  of  practice,  but  one  which 
imposed  upon  appellants  an  additional  condition  to  those 
which  were  imposed  by  statute,  it  was  dear  that  they  had 
acted  beyond  the  scope  of  their  power,  and  that  the  rule 
made  by  them  was  illegal,  and  could  not  be  enforced.  The 
effect  of  the  rules  under  the  Judicature  Acts  has  ad- 
mittedly been  to  repeal  or  supersede  many  provisions  of 
former  statutes. 
Buie  as  to  5.  If  a  power  is  given  to  the  Crown  by  statute  for  the 

stototory'^  purpose  of  enabling  something  to  be  done  which  is  beyond 
to  rt?*^  ^*°*®^  the  scope  of  the  royal  prerogative,  it  is  said  to  be  an  im- 
portant constitutional  principle  that  such  a  power,  having 
been  once  exercised,  is  exhausted  and  cannot  be  exercised 
again.  For  it  would  be  inconsistent  with  the  regard  we 
have  for  our  liberties  to  allow  unfulfilled  powers  to  hang 
over  us,  or  to  allow  the  Ministers  of  the  Crown  to  exercise 
part  of  a  statutory  power  and  to  neglect  the  rest.(i)  Thus^ 
the  Act  of  Union  between  Great  Britain  and  Ireland, 
39  &  40  Geo.  3,  c.  67,  art.  1,  empowered  the  Crown  to 
assume  ''  such  royal  style  and  titles  as  his  Majesty  by  his 
royal  proclamation  shall  be  pleased  to  appoint."  This 
power  was  exercised  immediately  after  the  passing  of  that 
Act  of  Union,  and,  having  been  once  exercised,  the  power 
was  exhausted.  Therefore,  when  it  was  again  in  1876 
thought  expedient  to  alter  the  royal  style  it  was  necessary 

.     (0  Timo8»  April  29,  1876. 
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to  pass  another  Act  of  Parliament  in  order  to  enable  this 
alteration  to  be  made,  and  snch  an  Act,  39  &  40  Vict.  c. 
1 0,  was  accordingly  pas8ed.(  j)  Bat  this  role  seems  to  have 
been  to  some  extent,  if  not  wholly,  abrogated  by  the  In- 
terpretation Act,  1889,  s.  32,  which  provides  that  where 
an  Act  passed  after  1889  confers  a  power,  then,  nnless  a 
contrary  intention  appears,  the  power  may  be  exercised 
from  time  to  time  as  occasion  requires,  and  that  where 
the  power  is  conferred  on  the  holder  of  an  office,  it,  unless 
a  contrary  intention  appears,  may  be  exercised  by  the 
holder  for  the  time  being  of  the  office. 

6.  When  statutes  are  passed  for  the  purpose  of  obligatory  and 
enabling  something  to  be  done,  they  are  usually  expressed  ^^Ji^*^^^^^ 
in  permissive  language,  that  is  to  say,  it  is  enacted 
that  ''^tjhall  bejawful,"  &c.,  or  that  "snch  and  such 
a  thing  may  be  done."  "  Pj^'nid  JqcieJ^  as  Crompton,  J., 
said  in  Be  NewpoH  Bridge  (1859),  2  E.  &  E.  377,  380, 
"these  words,. import  a  discretion,  and  they  must  be 
fxmstrued  as  discretionary  unless  there  be  anything  in 
the  subject-matter  to  which  they  are  applied,  or  in  any 
other  part  of  the  statute,  to  show  that  they  are  meant 
to  be  imperative.*'  '^  The  words  '  it  shall  be  lawful '  are 
words,"  said  Lord  Cairns  in  JtUiiis  v.  Bishop  of  Oxford 
.(1879),  5  App.  Cas.  222, ''  making  that  legal  and  possible 
which  there  would  otherwise  be  no  right  or  authority  to 
do.  They  confer  a  faculty  or  power,  and  they  do  not  of 
themselves  do  more  than  confer  a  faculty  or  power.  But 
there  may  be  something  in  the  nature  of  the  thing  em- 
powered to  be  done,  something  in  the  object  for  which  it  is 
to  be  done,  something  in  the  conditions  under  which  it  is  to 
be  done,  something  in  the  title  of  the  persons  for  whose 
benefit  the  power  is  to  be  exercised,  which  may  couple  the  t 
power  with  a  duly,  and  make  it  the  duty  of  the  person  in 

(f)  It  was  argued  at  the  time  byseyeral  of  the  newspapers  that  the  procla- 
mation which  was  then  issued  (see  London  OctzeUe,  Apnl  28,  1876)  contra- 
yened  this  principle,  inasmuch  as  at  the  end  of  the  proclamation  it  was  stated 
that  money  coined  after  the  proclamation  should  be  deemed  to  be  lawful  money 
notwithstanding  such  addition,  "  until  our  pleasure  shall  he  further  dedarea 
tkereigMm"  as  though  it  assumed  that  a  further  proclamation  might  be  issued 
on  the  subject  at  some  future  date. 
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whom  the  power  is  repoBed,  to  exerduae  that  power  when 

called  upon  to  do  ao.     These  words  being,  according  to 

theiir  natonJ  meaning,  permissive  or  enabling  words  only, 

it  lies  upon  those,  who  contend  that  an  obligation  ezistB 

to  exercise  this  power,  to  show  in  the  circnmstancee  of  the 

case  something  which,  according  to  the  piincipleB  I  have 

^  mentioned,  creates  this  obligation." 

Penniflsiye  It  is,  however,  a  well-reoognised  canon  of  oomttruction 

^   ste^eTi^er  ^^'^  ^  JjotA  Gaims  farther  said  in  Julius  ▼.  Bishop  of 

1    oertoindiCTm.  Qx/ord  (1879),  5  App.  Oas.  225,  "where  a  power  is  de- 

obiigatoiy.       posited  with  a  public  officer  for  the  porpose  of  being  used 

for  the  benefit  of  persons  who  are  specifically  p(nnted  ont, 

and  with  regard  to  whom  a  definition  is  supplied  by  the 

Legislature  of  the  conditions  upon  which  they  are  entitled 

to  call  for  its  exercise,  that  power  ought  to  be  exercised 

I  and  the  Court  will  require  it  to  be  exercised."     "  So  long 

1  ago,"  said  the  Court  in  It.  v.  Bishop  of  Oxford  (1879), 

\  4  Q.  B.  D.  245,  258,  "as  the  year  1693,  it  was  decided 

inthecaaeof£.y.  J%ir2au7(1693),2  Salk.  609,  that  when  a 
,  statute  authorizes  the  doing  a  thing  for  the  sake  of  justice 
or  the  public(X:)  good,  the  word  '  may '  means  *  shall,'  and 
that  rule  has  been  acted  upon  to  the  present  time  .... 
and  of  course  the  same  rule  will  apply  to  the  words  *  it 
shall  be  lawful.' "  "  That,"  said  James,  L. J.,  in  lie  Neath 
and  Brecon  Bailway  (1874),  9  Ch.  App.  264,  "is  the 
usual  courtesy  of  the  Legislature  in  dealing  with  the  judica- 
ture." But,  when  so  employed,  this  expression  "  '  it  shall 
be  lawful,'"  as  James,  L.J.,  went  on  to  say,  "  means  in 
substance  that  it  shall  not  be  lawful  to  do  otherwise." 
,  Ihus,  in  McDmgal  v.  Paterson  (1851),  6  Ex.  337,  noU,  it 
appeared  that  the  13  &  14  Vict.  c.  61,  s.  13,  enacted  that, 
with  regard  to  certain  actions,  the  Court  in  which  the 


(k)  In  Julius  V.  Bishop  of  Oxford  (1879),  5  App.  Gas.  24^  Lord 
Blackbom  takes  exception  to  the  word  "  public^  '*  If  by  that^"  said  he,  *'  it 
is  to  be  nnderstood,  either  that  enabling  words  are  always  oompulsorj  where 
the  public  are  concerned,  or  are  never  compolsory  except  where  the  public 
are  concerned,  I  do  not  think  either  was  meant ....  in  fact,  in  every  case 
cited  (where  it  has  been  held  that  the  power  must  be  exercised)  it  hia  been 
on  the  application  of  those  whose  private  rights  required  the  exerdse  of  the 
power." 
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action  is  faronglit  "  may  direct  that  the  plaintiff  shall  re- 
coyer  hifl  casta."  The  Conrt  decided  that  this  enactment 
was  not  permissiye,  bat  obligatory.  "  When/'  said  they, 
"  a  statute  confers  an  authority  to  do  a  judicial  act  in  a 
certain  case,  it  is  imperative  on  those  so  authorized  to  ' 
exercise  the  authority,  when  the  case  arises  and  its  exer- 
cise is  duly  applied  for  by  a  party  interested  and  having 
the  right  to  make  the  application.  For  this  reason  we 
are  of  opinion  that  the  word  '  may '  is  not  used  to  give  a 
discretion,  but  to  confer  a  power  upon  the  Court  and  judges, 
and  that  the  exercise  of  such  power  depends,  not  upon  the 
discretion  of  the  Court  or  judges,  but  upon  the  proof  of  the 
particular  case  out  of  which  such  power  arises."(0  ^' 
also,  in  Morisse  v.  Boyal  British  Bank  (1856),  1  C.  B.  N.  S. 
67,  the  question  was  whether  7  &  8  Vict,  a  113,  s.  13, 
gave  the  Court  any  discretion.  The  words  of  the  section 
are,  "  In  cases  provided  by  this  Act  for  execution  on  any 
judgment  •  .  •  •  such  execution  may  he  issued  by  leave  of 
the  Court  or  of  a  judge  ....  upon  motion  or  summons 
for  a  rule  to  show  cause  ....  and  it  shall  be  lawful  for 
snch  Court  or  judge  to  make  absolute  or  discliarge  such 
rule  ....  or  to  make  such  order  therein  as  to  such 
Court  or  judge  shall  seem  fit."  As  to  these  words  Cock- 
burn,  C.J.,  said  in  his  judgment,  "  I  was  at  first  disposed 
to  doubt  whether  the  Court  did  not  possess  some  dis- 
cretionary power  under  this  section  ....  but  I  reluct- 
antly yield  to  the  weight  of  authority."  And  Willes,  J., 
added :  "The  13th  section  only  defines  the  mode  of  en- 
forcing the  right.  The  words  in  the  section  *  It  shall  be 
lawful/  &c.,  are  a  mere  expression  of  the  power  that  is 
inherent  in  the  Court,  Expressio  eorum  q%UB  tacite  insunt 
nihil  operattf/r.  The  meaning  is  that  the  Court  shall  make 
an  order,  not  according  to  attributive  justice,  but  accord- 
ing to  the  usage  and  practice  of  the  Court" 

Language  primd  fade  permissive  may  not  only  makeit 
imperative  upon  the  Court  to  do  the  thing  which  the 


(0  Adopted  by  the  Queen's  Bench  in  Orake  ▼.  PbvoeU  (1852),  2  E.  &  B. 
210 ;  ef.  Be  Eyre  and  Cknrparation  of  Leicester  (1892),  1  Q.  B.  136,  141. 
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enactment  states  that  it  may  do,  bat  it  also  prohibits 
that  particular  thing  from  being  done  by  the  Conrt  in 
any  other  way.  This  was  pointed  oat  by  Jessel,  M.R., 
in  Taylor  v.  Taylor  (1876),  1  Ch.  D.  431.  In  that 
case  it  appeared  that  by  19  &  20  Vict  c.  120,  s.  16, 
*'  any  person  entitled  to  the  podsession  o£  the  rents  and 
profits  of  any  settled  estates  for  a  term  of  years  .... 
may  apply  to  the  Conrt  by  petition  in  a  snmmary  manner 
to  exercise  the  powers  conferred  by  the  Act."  "  When," 
said  Jessel,  M.R,  "  a  statatory  power  is  conferred  for  the 
first  time  apon  a  Coart,  and  Hie  mode  of  exercising  it  is 
pointed  oat,  it  means  that  no  other  mode  is  to  be  adopted. 
This  section  says  that  the  proceeding  is  to  be  by  petition. 
It  is  enabling^  I  know,  in  form  that  the  application  may  be 

by  petition,  bat  no  other  process  can  be  adopted 

In  the  same  way  when  a  statnte  says  who  is  the  person  to 
petition,  that  person,  and  no  others,  shall  be  entitled." 

^^  It  has  been  clearly  settled,"  said  Lord  Wensleydale 
in  Edinburgh,  Perth,  &c.,  Bail.  Co.  v.  Philip  (1857), 
2  Macq.  H.  L.  (Sc.)  526,  "though  in  the  firat  instance 
there  was  some  donbt  aboat  it,  that  enabling  Acts  are 
not  compalsory ; "  in  other  words,  permissive  lang^aage, 
when  ased  in  an  Act  of  Parliament,  passed  for  the 
parpose  of  enabling  works,  such  as  railways,  to  be 
carried  oat,  is  not  held  to  be  obligatory.  This  qnestion 
was  decided  by  the  Excheqaer  Chamber  in  the  case  of  S. 
V.  York  and  North  Midland  Bail.  Co.  (1853),  1  E.  &  B. 
858.  In  that  case  the  Excheqaer  Chamber  laid  it  down 
distinctly  for  the  first  time  (reversing  the  decision  of  the 
majority  of  the  jadges  in  the  Qneen's  Bench),  that  a 
statnte,  enacting  that  "  it  shall  be  lawf  al "  for  a  company 
to  make  a  railway,  did  not  render  it  compalsory  for  the 
company  forthwith  to  make  the  railway,  bat  left  it 
optional  with  them  to  do  so  or  not  at  any  time  as  they 
pleased.  Sach  Acts  usaally  contain  both  permissive 
langaage  and  imperative  language,  and  it  is  important  to 
observe  the  distinction.  ''  The  langaage,"  said  Erie,  J., 
''  in  respect  of  making  the  railway  is  permissive,  not 
imperative,  the  distinction  between  permissive  and  im- 
perative   langaage    being    maintained    thronghont   the 
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statutes  on  this  snbject.  Imperative  language  is  used 
when  a  clear  dnty  is  to  be  executed,  and  permissive 
language  in  common  understanding  would  express  that 
the  matter  is  to  be  optional.  Thus,  the  company  are 
permitted  at  their  option  to  take  lands,  turn  roads,  alter 
streams,  and  exercise  other  powers,  and  these  matters  are 
made  lawful  for  them,  but  they  are  commanded  to  make 
compensation  for  lands  taken,  to  substitute  new  roads  for 
those  they  turn,  and  to  perform  other  conditions  relative 
to  the  exercise  of  the  powers,  and  these  matters  are 
required  from  them." 

In  the  same  case,  another  point  was  raised,  which,  if  a  work  is 
although  it  was  not  expressly  decided,  it  may  be  well  to  ^d^ra^'r- 
advert  to  here.     It  was  anrued  in  that  case  that,  if  an  ^^Y^t  ^^ 

^  ,  not  obiiflratory 

Act  of  Parliament  gives  to  a  person  or  a  number  of  toflnishit. 
persons  permission  to  do  some  work,  such  as  taking  land 
compulsorUy  and  making  a  railway,  it  may  very  well  be 
that,  if  they  once  commence  to  exercise  those  compulsory 
powers  for  the  purpose  of  making  their  railway,  they  are 
bound  to  continue  the  work  until  they  have  completed 
their  railway;  in  other  words,  as  Jervis,  C.J.,  said  (at 
p.  860),  ^'that  a  work,  which  in  its  inception  is  per- 
missive only,  becomes  obligatory  by  part  performance." 
This  doctrine  was  partly  recognised  by  Erie,  J.,  in  his 
judgment  in  the  Court  below,  but  the  Court  of  error  said 
as  to  it  as  follows :  ''  It  is  unnecessary  here  to  determine 
the  abstract  proposition  that  a  work,  which  before  it  is 
begun  is  permissive,  is,  after  it  is  begun,  obligatory.  We 
desire  not  to  be  understood  as  assenting  to  the  proposition 
of  Erie,  J.,  that  *  many  cases  may  occur  where  the  exercise 
of  some  of  the  compulsory  powers  may  create  a  duty  to  be 
enforced  by  mandamus,'  and,  on  the  other  hand,  we  do  not 
say  that  such  may  not  be  the  law."  This  point  seems  not 
to  have  been  mooted  since  the  decision  in  that  case.(m) 


(fii)  In  Ex  parte  A  Clergyman  (1873),  L.  B.  15  £q.  154^  it  was  held  that  a 
clergyman  wno  had  taken  certain  steps  towards  relinqnishing  his  office  under 
83  &  34  Vict.  c.  91,  may  change  his  mind  and  cancel  the  steps  he  has  taken  ; 
and  in  B.  ▼.  Frerush  (1878),  3  Q.  B.  D.  187,  it  was  held  that  a  certain  Act 
which  empowered  a  tampike  road  to  he  made  and  tolls  to  he  charged  did  not 
make  it  a  condition  precedent  that  the  roads  should  he  entirely  completed 
before  any  tolb  were  levied. 
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1.  Beferences  to  the  common  law  in  this  chapter  must 
be  taken  as  also  applying  to  equity,  inasmuch  as  the  fusion 
of  the  courts  of  law  and  equity  and  the  recognition  that 
equity  is  to  be  administered  in  preference  to  law  where 
their  rules  conflict,  has  in  effect  constituted  a  new  lex 
non  scripia. 

It  frequently  becomes  important  to  decide  whether  a 
statute  has  altered  or  affected  law  or  equity  as  declared 
by  judicial  opinion.(a)    Thus,  in  Moore  v.  Knigkt  (1891), 


(a)  But  Bee  hereon  Vagliano  v.  Bank  of  England  (1891),  A.  C.  107, 144, 
per  Iiord  Herachell. 
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1  Ch.  547,  Stirling,  J.,  had  to  determine  whether  the 
decision  in  Blair  v.  Bromley  (1848),  2  Ph.  354,  5  Hare 
642,  was  affected  by  s.  8  of  the  Trustee  Act,  1888  (51  & 
52  Vict.  c.  59),  extending  the  Statute  of  Limitations  to 
certain  breaches  of  trust  In  case  of  conflict  case-law  / 
must  of  course  yield  to  statute  law.  Many  enactments 
are  aimed  at  particular  judicial  decisions,  either  declaring 
them  to  have  been  erronepus,  or  repealing  the  law  as  laid 
down  in  them.  And  it  is  matter  of  every-day  occurrence 
for  the  Courts  to  consider  whether  the  wording  of  enact- 
ments shows  an  intent  to  get  rid  of  some  rule  of  case* 
law.(&)  Thus,  Lindley,  L.J.,  in  SancUey  v.  HandUy  (1891), 
P.  124,  at  p.  127,  said:  "The  statute  22  &  23  Vict. 
c.  61,  s.  35,  enacts  that  the  Court  may  make  such  pro- 
vision as  it  may  deem  just  and  proper  with  respect  to  the 
custody,  maintenance,  and  education  of  the  children  the 
marriage  of  whose  parents  is  the  subject  of  the  suit. 
The  language  is  express  and  unmistakable,  and  clearly 
gives  to  the  judge  of  the  Divorce  Court  a  wide  discretion 
as  to  the  custody  of  the  children,  though  not  a  discretion 
which  cannot  be  the  subject  of  an  appeal.  This  dis- 
cretion, in  my  opinion,  overrules  both  the  Common  Law 
rules  and  the  Chancery  rules  as  to  the  custody  of  chil- 
dren which  were  in  force  when  the  Act  was  passed.  The 
judge  is  not  bound  to  follow  any  of  these  rules,  though 
he  will  have  regard  to  them  in  exercising  his  discretion ; 
but  he  will  be  mainly  guided  by  the  particular  circum- 
stances of  the  case  before  him."  ^ 

**The  common  law,"  says  Lord  Coke  in  1  Inst  115  b,  Where  com- 
"has  no  controler  in   any   part   of    it   but   the   High  SaSite^Siict, 
Court  of  Parliament,  and  if  it  be  not  abrogated  or  altered  ^jiJ***®'  ^^' 
by  Parliament  it  remains  still."     If  it  is  clear  that  it  was 
the  intention  of  the  Legislature,  in  passing  a  new  statute, 
to  abrogate  the  previous  common  law  on  the  subject,  the 
common  law  must  give  way  and  the  statute  must  pre- 

(5)  Ejg,,  the  enactments  making  a  defendant  and  his  wife  competent 
'witneaBes  in  criminal  caaes. 
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vail ;  (c)  bat  if,  as  Coleridge,  J.,  said  in  B.  v.  ScoU  (1856), 
25  L.  J.  M.  G.  138,  there  is  **  a  seeming  conflict  between 
the  common  law  and  the  provisions  of  a  statute,"  it  is  not 
right  to  b^gin  ''  by  assuming  at  once  that  there  is  a  real 
conflict,  and  sacrificing  the  common  law ; "  we  ought  rather 
to  proceed  in  the  first  place  *'hj  carefully  examining 
whether  the  two  may  not  be  reconciled,  and  full  effect 
given  to  both."  "  It  is  a  sound  rule,"  said  Byles,  J^  in 
JR.  V.  Morris  (1867),  L.  R.  1  C.  C.  R.  90,  at  p.  95, "  to  con- 
strue  a  statute  in  conformity  with  the  common  law  rather 
than  against  it,  except  where  and  so  far  as  the  statute  is 
plainly  intended  to  alter  the  course  of  the  common  law." 
Thus,  in  Warden  of  St.  Paul's  v.  The  Dean  (1817),  4  Price 
65,  it  appeared  that  37  Hen.  8,  a  12, enacted  that  "the 
citizens  and  inhabitants  of  London  should  pay  tithes 
yearly."  Upon  an  action  being  brought  against  the 
Dean  of  St.  Paul's  for  non-payment  of  tithes,  it  was 
aigued  that,  being  an  ecclesiastical  person,  he  was  exempt 
from  paying  tithes  in  accordance  with  the  common  law 
maxim,  Ecdesia  ecdesioe  decimas  solvere  non  debet.  It  was 
held,  however,  that  as  there  was  an  express  Act  of  Parlia- 
ment charging  every  house  generally  in  the  parish,  except 
certain  houses  which  are  expressly  exempted  ....  there- 
fore, the  Act  of  Parliament  not  having  expressly  discharged 
him,  the  Dean  was  liable  •  •  •  ,  because  the  maxim  was 
contravened  by  the  express  words  of  an  Act  of  Parliament. 
As  a  general  proposition  of  common  law  the  sheriff  is 
entitled  to  poundage  on  money  obtained  by  the  execution 
creditor  by  operation  of  law,  whether  by  sale  of  the  goods 
of  the  judgment  debtor,  or  by  being  paid  out.  By  s.  46 
of  the  Bankruptcy  Act,  1883  (46  &  47  Vict,  c  52),  "the 
costs  of  the  execution  "  are  made  a  charge  on  any  property 
delivered  over  to  the  ofBcial  receiver  in  bankruptcy  under 
the  section.  Cave,  J.,  held  in  Be  Ludmore  (1884X  13 
Q.  B.  D.  at  p.  417,  that  the  expression  ''costs  of  the 

(e)  The  dictum  of  Coke  that  an  Act  of  Parliament  cannot  ovarrnle  the 
principles  of  the  common  law  is  no  longer  trae,  if  it  ever  was.  See  Maine, 
£)arl7  Hist  Inst.  p.  381 ;  Dicey,  Law  of  Constitution  (3rd  ed.),  p.  59,  note; 
and  as  to  oolou'al  laws,  28  &  29  Vict  c.  63. 
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execution  "  must  be  governed  and  construed  by  the  general 
rule  above  stated,  and  that,  consequently,  the  sheriff  was 
not  entitled  to  poundage  unless  he  had  sold  the  goods 
seized  or  had  been  paid  out  before  the  intervention  of  the 
oflBcial  receiver. 

''Where  the  Legislature  directs  that  a  thing  shall!  Cases  in  which 
at  all  events  be  done,  the  doing  of  which,  if  notl^^^of  Action 
authorized  by  the  Legislature,  would  entitle  any  one  l^^Z^"^^ 
to  an  action,  the  right  of  action  is  taken  away,"(^ 
for  if,  as  the  Court  said  in  Vaughan  v.  Taff  Vale 
Bail.  Co.  (1860),  29  L.  J.  Ex.  247,  "the  Legislature 
sanctions  the  use  of  a  particular  means  for  a  given 
purpose,  that  sanction  carries  with  it  this  consequence, 
namely,  that  the  use  of  the  means  itself  for  that 
purpose  is  not  a  proceeding  for  which  an  action  will 
lie  independent  of  negligence."  And  in  R,  v.  Pease 
(1832),  4  B.  &  Ad.  30,  an  action  was  brought  against 
the  Stockton  and  Darlington  Eailway  by  a  person 
whose  horse,  while  passing  along  a  public  road  near  the 
railway,  had  been  frightened  by  the  noise  of  the  loco- 
motive engines.  It  appeared  that  the  railway  had  been 
made  in  pursuance  of  powers  given  to  the  defendants  by 
an  Act  of  Parliament,  but  the  plaintiff  contended  that 
although  the  Act  in  question  gave  the  defendants  power 
to  use  locomotive  engines,  it  did  not  follow  that  the 
common  law  rights  of  the  public  in  general  were  taken 
away  by  the  Act  so  as  to  prevent  an  action  at  common 
law  from  lying  if  the  power  granted  by  the  Act  were 
used  so  as  to  create  an  annoyance.  But  the  Court  held 
that  when  the  Legislature  gave  to  the  defendants  un- 
qualified authority  to  use  the  locomotives,  they  must  be 
presumed  to  have  known  that  the  railway  would  be 
adjacent  to  the  public  highway,  and  that  the  part  of  the 
public  which  would  use  the  highway  would  sustain  some 
inconvenience,  which  incx)nvenience  there  was  nothing 
unreasonable  in  supposing  that  the  Legislature  intended 

(d)  Per  Lord  Blackburn  in  MetrqpoUtau  Asyluiw  Board  v.  Hill  (1881), 
6  App.  Cat.  203. 
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the  public  to  sustain  for  the  sake  of  the  greater  good  to 
be  obtained  by  other  parts  of  the  public  from  the  railway, 
and,  consequently,  that  the  common  law  right  of  action 
on  account  of  the  annoyance  was  taken  away.  This 
case  was  not  for  some  time  admitted  by  all  judges  to 
have  been  rightly  decided ;  (e)  but  its  authority  is  estab- 
lished by  the  recent  decisions  of  Z.  B.  &  S.  C.  Bail,  Co,  y. 
Trw7wan(1885),  11  App.  Cas.  50,(/)  and  Cowper  Essex  y, 
Actm  Z.  B.  (1889),  14  App.  Cas.  444,  the  latter  beii^ 
with  reference  to  the  effect  of  sewage  works  on  an  owner 
of  land  near,  but  not  physically  next  to,  the  lands  taken  by 
a  local  authority  under  compulsory  powers.  It  must  not, 
however,  be  forgotten  that  where  persons  are  authorized 
by  statute  to  create  what  would  otherwise  amount  to  an 
indictable  nuisance,  they  are  bound  without  any  express 
enactment  to  mitigate  the  nuisance  and  diminish  the  annoy- 
ance arising  therefrom  by  every  means  in  their  power.(^) 
Effect  of  affir.  2.  "  It  is  a  maximc  in  the  common  law,"  says  Lord  Coke, 
^c^on"**  2  Inst.  200,  "  that  a  statute  made  in  the  affirmative  (A) 
^^'  without  any  negative  expressed  or  implied  doih  not  tidce 

New  remedy  away  the  common  law."(i)  Thus,  if  a  statute  provides  a 
Suute  for  in-  ^^^  remedy  for  infringing  a  common  law  right,(i)  and 
mmfia^ri'ht  ^^®  ^^^  remedy  is  not  at  variance  with   the   previous 

does  not  oust     

common  Uw         if,\  yij^  ^^  BramweU,  LJ.  (1880),  5  Q.  B.  D.  601. 
remedy.  ^   Ftdg  Site,  p.  293. 

{g^  Vide  ante,  p,  29^ 

{h)  In  Mayor  of  London  r,JR,  (1848),  13  Q.  B.  33,  note  (J),  Alderaon,  B.,  is 
reported  to  Lave  said  in  the  course  of  toe  alignment :  "  The  wonia  *  n^ative ' 
and  *  affinnatiye '  statntes  mean  nothing.  The  qnestion  is  whether  they  are 
repugnant  or  not  to  that  [common  law]  which  beforo  existed.  That  may  be 
more  easily  shown  when  the  statute  is  negative  than  when  it  is  affirmatiye, 
hot  the  question  is  the  same." 

(i)  There  is  a  very  lengthy  and  learned  discussion  in  Coke  upon  Littleton 
by  Hargrave  and  Butler,  115  a,  note  (15),  ed.  1832,  upon  the  e£foct  of  a 
statute  upon  a  custom,  leading  to  the  conclusion  that  a  statute  which  is  in 
the  affinnatiye  does  not  take  away  a  custom,  but  it  seems  doubtful  whether 
even  a  statute  expressed  in  negative  language  can  do  so  if  it  is  merely 
declaratory  of  the  existing  law.  As  to  this,  see  the  cases  of  Mayor  of  London 
▼.  Gat  ford  (1677),  2  Mod.  3d,  and  JS.  v.  High  (1779),  1  Dougl.  188 ;  also 
£.  ▼.  Chart  and  others  (1870),  1  G.  C.  K.  240,  as  to  the  effect  of  affirmative 
words  in  a  statute  upon  a  liability  which  has  immemorially  existed.  A  local 
custom  cannot  be  set  up  against  a  statute  ;  thus,  a  custom  in  Southampton 
that  every  pound  of  butter  should  weigh  is  ounces  was  held  bad,  as  being 
contrary  to  13  &  14  Chas.  2,  c.  26  :  Nof>le  v.  DureU  (1789),  3  T.  R.  271.  See 
also  TmeeoU  v.  Merchant  Taylors*  Co,  (1856),  11  Ex.  856,  863. 

{k)  As  to  the  rule  applicable  to  Acts  creating  offences,  vide  infiOf  p.  828. 
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common  law  remedy,  a  person  may  elect  whether  to 
proceed  in  the  way  pointed  out  by  the  statute  or  at  com- 
mon law.  Thus,  in  Dr.  Foster's  case  (1615),  11  Eep.  64, 
it  was  held  that  ''  in  a  writ  of  mesne  the  process  at 
common  law  was  distress  infinite,  and  although  the 
Statute  of  West.  2  (13  Edw.  1),  c,  9,  gives  more  speedy 
process,  and  in  the  end  forejudger,  yet  the  plaintiff  may 
take  which  process  he  will,  either  at  the  common  law  or 
upon  the  said  statute."  So,  also,  in  Blewitt  v.  Gordon 
(1842),  1  DowLP.  C.  N.  S.  815,  it  appeared  that  it  was 
enacted  by  3  &  4  Vict.  c.  xxvL  s.  1  (after  reciting  that 
"it  would  be  convenient  that  persons  having  demands 
against  the  said  company  should  be  entitled  to  sue  the 
secretary  "),  that  "  all  actions  to  be  commenced  against 
the  said  company  skall  and  lawfvlly  may  be  commenced 
against  the  secretary,"  and  it  was  held  that  this  enact- 
ment did  not  make  it  imperative  to  sue  the  secretary  of 
the  company,  and  that  the  common  law  right  of  bringing 
an  action  against  any  member  of  the  company  was  not 
thereby  taken  away. 

In  Great  NoHhem  Fisk&ry  Co.  v.  EdgehUl  (1883),  11 
Q.  B.  D.  225,  the  question  arose  whether  the  Employers 
and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90),  s.  4, 
gave  any  remedy  against  a  seaman  for  breach  of  his 
contract  in  the  face  of  the  provisions  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  243. 
Field,  J.,  said :  "  The  duty  under  consideration  in  this  case 
is  an  ordinary  obligation  to  perform  an  ordinary  contract 
of  service,  to  the  breach  of  -which  has  been  annexed  the 
general  remedy  by  action  in  favour  of  the  employer  ever 
since  the  contract  of  service  itself.  In  order,  therefore,  to 
hold  that  the  employer  is  deprived  of  that  remedy,  the 
mere  annexation  of  a  new  specific  remedy  would  not  be 
enough  of  itself ;  it  must  also  appear  from  the  statute  to 
have  been  the  intention  of  the  Legislature  that  the  general 
remedy  should  not  co-exist,  otherwise  the  new  remedy  will 
be  merely  cumulative  and  in  aid  of  the  general  one."(0 

(0  He  cited  Mayar^  cOc,  of  Liehfidd  t.  Simeon  (1845),  8  Q.  B.  65. 
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Uniees  the  But  if,  Es  Lotd  Cranworth  said  in  ffFlaJierty  v.  M'Doiodl 

ll^^nBifitoiiu  (1857),  6  H.  L.  C.  142,  at  p.  158,  it  appears  ''that  the 
statutory  right  could  not,  without  very  great  inconvenience, 
co-exist  with  the  ordinary  common  law  right,  and  so  must 
have  been  intended  as  a  substitutional,  not  an  additional, 
remedy,"  the  common  law  remedy  will  be  held  to  have 
been  taken  away.  Thus,  in  Steward  v.  Greaves  (1842), 
10  M.  &  W.  711,  it  appeared  that  it  was  enacted  by 
7  Geo.  4,  c.  46,  s.  9,  that  ''all  actions  against  a  co- 
partnership shall  and  lawfully  may  be  commenced  against 
one  or  more  of  the  public  officers  nominated  as  before 
mentioned,"  and  the  question  was  whether  this  new 
statutory  remedy  annulled  the  common  law  right  of 
suing  an  individual  member  of  a  company  established 
under  that  Act.  "  The  liability  created  by  the  statute," 
said  the  Court,  "  is  very  different  from  that  which  would 
exist  without  it,  and  it  cannot  be  supposed  that  the 
Legislature  meant  to  leave  it  to  the  option  of  any  creditor 
whether  the  members  of  the  company  should  be  subject 
to  one  species  of  liability  or  the  other.  ....  The  framers 
of  the  Act  had  in  view  the  convenience  of  the  public,  and 
thereby  provided  a  remedy  more  convenient  to  creditors 
than  that  at  common  law." 
New  statutory  If  a  ucw  penalty  is  imposed  by  a  statute  for  an  offence 
offen<^pm.  which  was  previously  punishable  at  common  law  (m)  the 
Iwr&"''  statutory  penalty  is  usually  treated  as  cumulative.(7i)  and 
mon  law  not  as  taking  away  the  former  penalty  at  common  law. 
;  "  It  is  a  clear  and  established  principle,"  said  Ashhurst^  J., 
-  in  B.  V.  Harris  (1791),  4  T.  K.  202,  at  p.  205,  "that 
^  when  a  new  offence  is  created  by  an  Act  of  Parliament, 


(m)  Where  a  statute  inflicts  a  penalty  for  some  ofifence  which  was  before 
the  passing  of  the  statute  punishable  in  tbe  spiritual  courts,  the  Jurisdic* 
tion  of  the  spiritual  court  is  takea  away  by  the  statute  if  the  penalty  is 
inflicted  directly  eo  nomine  for  punishment  of  the  same  offence  as  tbe 
ecclesiastical  censure :  Ccmy  t.  I'iqaper  (1679),  3  Ley.  222.  But  if  tbe 
ecclesiastical  censure  and  the  temporal  penalty  are  diveno  intuitUt  the 
jurisdiction  of  the  ecclesiastical  court  is  not  taken  away  :  MiddleUm  v.  Croft$ 
(1736),  2  Atk.  660. 

(n)  It  is  more  accurate  to  call  it  alternative,  as  no  man  could,  at  common 
law,  be  twice  punished  for  the  same  offence.  See  B,  ▼.  MiUi  (1890),  24 
Q.  B.  D.  423,  4dl ;  and  see  Int.  Act,  1889,  s.  33. 
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and  a  penalty  is  annexed  to  it  by  a  separate  and  sub* 
stantive  clause,  it  is  not  necessary  for  the  prosecutor  to  sue 
for  the  penalty,  but  he  may  proceed  on  the  prior  clause 
on  the  ground  of  its  being  a  misdemeanour/'(o)  Thus, 
in  R.  V.  Robinson  (1759),  2  Burr.  800,  804,  the  defend- 
ant was  indicted  at  common  law  for  refusing  to  obey  an 
order  of  quarter  sessions  made  upon  him  to  keep  and 
maintain  his  grandchildren.  It  was  objected  on  his 
behalf  that,  since  the  Poor  Belief  Act,  1601,  s«  11,  48£iu.c.  2. 
prescribed  a  particular  penalty  for  this  offence,  the 
offence  was  no  longer  indictable  at  common  law.  But 
this  objection  did  not  prevail,  for  "  although  the  rule  is 
certain  that  where  a  statute  creates  a  new  offence  by 
prohibiting  something  that  was  lawful  before,  and  appoints 
a  specific  remedy  against  such  new  offence  by  a  particular 
method  of  proceeding,  that  particular  method  of  proceed- 
ing must  be  pursued  and  no  other,  yet  nevertheless  if  an 
offence  was  antecedently  punishable  at  common  law,  and 
a  statute  is  passed  which  {^escribes  a  particular  remedy 
by  a  summary  proceeding,  either  method  of  proceeding 
may  be  pursued,  because  there  the  method  of  proceeding 
is  cumulative,  and  does  not  exclude  the  common  law 
panishment."(^) 

In  the  absence  of  a  special  statutory  remedy,  common 
law  and  equitable  remedies  apply  to  enforce  statutory 
rights  or  liabilities.  This  rule  is  wdl  stated  by  Lord  Eldon 
in  Weals  v.  West  Middlesex  Waterworks  (1820),  1  Jac. 
&  Walk.  358,  at  p.  371 :  "  Where  an  Act  of  Parliament 
as  this  [46  Greo.  3,  c.  11]  directs  things  to  be  done,  or  to 
be  forebome  to  be  done,  the  Legislature  either  provides 
the  means  for  compelling  such  acts  to  be  done,  or 
restraints  to  prevent  these  being  done  which  are  to  be 
forebome  to  be  done,  or  if  the  Act  contains  no  provision 
of  either  kind,  the  Legislature  acts  upon  the  supposition 
that  the  enactments  are  complete  so  far  as  they  go,  and 
that  the  laws  of  the  courts  of  common  law  and  equity 


(o)  Vide  ante,  p.  248  ;  infra,  p.  350. 
ip)  Vide  ante,  ^,  324. 
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are  sufficient  to  enforce  the  rights  which  the  Kingfs 
subjects  have  under  the  Act.  But  if  it  turns  out  that 
the  courts  of  law  can  give  nothing  but  damages  and  that 
the  courts  of  equity  cannot  interfere  to  compel  a  specific 
performance  ....  it  is  a  defect  which,  whether  it  pro- 
ceeded from  a  mistake  of  the  Legislature,  or,  if  I  may  say 
so,  from  its  negligent  inattention,  no  Court  can  supply." 
The  Legislature  has  not  said  that  the  Courts  can  l^ielate, 
but  that  the  Act  is  to  be  cairried  into  execution  by  the 
known  rules  of  law  and  equity;  and  the  Courts  are  bound 
to  try  to  find  out,  if  possible,  from  the  enactments  or  from 
the  said  rules,  the  meaus  of  enforcing  the  intention  of  the 
Legislature. 

In  BoothY.  Traill  (1883),  12  Q.  B.D.  8, an  application 
was  made  to  attach  as  a  debt  money  which  had  accrued 
due  to  a  retired  police  constable  under  11  &  12  Vict.  c. 
14.  In  opposition  it  was  contended  that  the  money  was 
not  a  debt,  and  could  not  therefore  be  attached.  Lord 
Coleridge,  C. J.,  said  (lac.  cit.  p.  11):  "  It  appears  to  me 
to  be  none  the  less  a  debt  because  no  particular  mode 
of  enforcing  the  payment  is  given  by  the  statute.  When 
there  is  a  statutory  obligation  to  pay  money,  and  no  other 
remedy  is  expressly  given,  there  would  be  a  remedy  by 
action." 

If  a  statute  creates  a  new  variety  of  something  which 
ipreviously  existed  at  common  law  (for  instance,  if  a  new 
/kind  of  felony  is  created  by  statute),  all  common  law 
incidents  will  attach  to  that  :new  variety.  "It  is  a 
'  general  rule,"  says  Hawkins  in  his  Pleas  of  the  Crown, 
bk.  ii.  p.  444,  "  that  where  a  statute  makes  an  offence 
felony,  it  gives  it  the  like  incidents  that  belong  to  a 
felony  by  the  common  law."  And  again  in  bk.  i.  p. 
107,  he  says  that  it  "is  incidentally  implied  in  every 
statute  making  an  offence  felony,  that  every  such  statute 
does  by  necessary  consequence  subject  the  offender  to  the 
like  attainder  and  forfeiture,  &c.,  and  also  does  require 
the  like  construction  to  all  intents  and  purposes  as  is 
incident  to  a  felony  at  common  law."  So,  in  The  CoaU 
Jieaver's  case  (1768),  1  Leach  C.  C.  (2nd  ed.)  61,  it  was 
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held  that  a  "  newly  created  felony  necessarily  possessed 
all  the  incidents  which  appertain  to  felony  by  the  rules 
and  principles  of  the  common  law,"  and  therefore  that 
persons  aiding  and  abetting  in  the  commission  of  a  felony 
created  by  statute  were  equally  guilty  as  principals.  And 
on  this  ground  it  waa  held  in  Gray  v.  JB.  (1844),  11  CL 
&  F.  427,  that  the  common  law  right  of  peremptory 
challenge  of  jurors  attached  where  the  prisoner  was  tried 
for  a  new  kind  of  felony  created  by  1  Vict.  c.  85.  "It 
is  submitted,"  said  Mr.  Napier,  the  prisoner's  cOuijsel, 
"  that  a  right  to  a  peremptory  challenge  is  incident  to  a 
felony  of  every  kind,  whether  at  common  law  or  by 
statute,  for  that  the  simple  creation  of  a  felony  by 
statute  gives  it  all  the  incidents  which  attend  an  existing 
felony."  So,  also,  in  Zevinger  v.  JB.  (1870),  L.  E.  3  P.  C. 
282,  it  appeared  that  by  an  Act  passed  in  1865  the 
common  law  right  of  peremptorily  challenging  at  least 
twenty  jurymen  in  a  criminal  trial  was  extended  to  the 
colony  of  Victoria.  Subsequently  an  Act  waa  passed 
allowing  a  mixed  jury  in  the  case  of  an  alien^  and  the 
question  then  arose  whether  the  right  of  peremptory 
challenge  extended  to  the  case  of  a  mixed  jury.  It  was 
held  by  the  Judicial  Committee  that  it  did  so  extend,  on 
the  ground  that  the  common  law  relating  to  juries,  in  the 
absence  of  any  positive  statutory  enactment  to  the 
contrary,  was  not  affected  by  the  statute  of  1865  (as  that 
statute  merely  prescribed  the  composition  of  a  mixed 
jury),  and  was  applicable  to  the  denizen  as  well  as  to  the 
alien  portion  of  a  jury.  "The  statute,"  said  the  Court, 
"  being  in  the  affirmative,  leaves  the  common  law  as  to 
this  unaffected  •  ...  so  that  the  right  of  peremptory  and  in  the  case 
challenge  is  not  in  any  way  prejudiced."  On  this  ground  creaS§°]^  ^^ 
also  it  was  held  by  several  judges  in  the  Exchequer  8***^*®- 
Chamber  in  lOche  v.  AsJibury  Carriage  Co,  (1874),  L.  E. 
9  Ex.  263,  that  when  a  corporation  had  been  once  created 
by  statute  it  would  possess  all  the  attributes  of  a  corpora- 
tion at  common  law,  unless  any  of  those  attributes  were 
expressly  taken  away  by  the  statute  which  created  it.  And 
in  AsJibury  Carriage  Co.  v.  Bi4:he  (1875),  L.  R  7  H.  L.  685, 
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Lord  Hatherlej  enunciated  this  proposition  as  follows. 
^  When  once,"  said  he,  ^  you  have  given  being  to  snch  a 
body  as  this,  jou  must  be  taken  to  have  given  to  it  all 
the  consequences  of  its  being  called  into  existence,  unless 
bj  express  negative  words  in  the  statute  you  have  re- 
stricted the  operation  of  the  acts  of  the  being  you  have 
so  created,  for  it  is  a  maxim  in  the  common  law  that  *  a 
statute  made  in  the  affirmative  without  any  negative, 
express  or  implied,  doth  not  take  away  the  common 
law/'* 
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1.  Parliament,  in  the  exercise  of  its  supreme  legislative  General  role. 
capacity,  can  extend,  modify,  vary,  or  repeal  Acts  passed 
in  the  same  or  previous  sessions.(a)  It  is,  consequently, 
a  matter  of  daily  business  for  the  Courts  to  consider  the 
exact  effect  of  later  upon  earlier  enactments,  in  order  to 
see  whether  they  can  wholly  or  in  part  stand  together. 
The  rule  of  law  on  the  subject  is  thus  stated  by  North,  J., 
in  lie  Williams (1887),  36  Ch.  D.  573,  at  p.  578  :  "The 


(a)  Vide  ante,  p.  81. 
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provisions  of  an  earlier  Act  may  be  revoked  or  abrogated 
in  particular  cases  by  a  subsequent  Act,  either  from  the 
express  language  used  being  addressed  to  the  particular 
point,  or  from  implication  or  inference  from  the  language 
used."  The  particular  rules  of  construction  applicable  for 
the  enforcement  of  this  rule  are  stated  in  the  rest  of  this 
chapter,  mainly  with  reference  to  repeal,  as  modification 
of  prior  enactments  is  in  substance  either  a  partial  repeal, 
or  imposing  some  condition  or  fetter  upon  the  operation 
of  the  earlier  law.(&) 
Express  2.  With  reference  to  the  subject  of  express   repeali 

repeas.  statutes- fall  iuto  two  classes — those  passed  before  and 

those  passed  since  1793.  Acts  prior  *to  that  year,  unless 
a  contrary  intention  appeared,  all  came  into  force  as  of 
the  first  day  of  the  session  in  which  they  were  passed.(e) 
But  since  that  date  they  presumably  come  into  foroe  on 
the  day  when  they  receive  the  royal  assent.(6i)  It  was 
therefore  deemed  needful  to  insert  in  all  Acts  a  section  em- 
powering the  amendment,  alteration,  or  repeal  of  any  enact- 
ment in'  the*  session  in  which  it  was  passed.(e)  This  pro- 
vision was  probably  superfluous,  inasmuch  as  Parliament 
is  not  fettered  by  any  restrictions  in  its  supreme  l^islative 
authority  such  as  are  imposed  upon  the  Legislatures 
of  the  United  States — e,g,y  as  to  passing  ex  post  facto 
laws.(/)  And  it  appears  to  be  a  constitutional  necessity 
as  well  as  an  established  rule  of  construction  that  the 
last  utterances  of  the  Legislature  should  prevail  over  prior 
statutes  inconsistent  with  ii\{g)  .but  it  continued  usual 
till  1850,  when  it  was  inserted  in  Brougham's  Act.  It  is 
now  incorporated  in  the  Interpretation  Act,  1889,  s.  10. 
Methods  of  It  ig  now  usual  to  auucx  a  repeal  schedule  to  all  Acts 

express  repeal.  ^ 


WS  As  to  enabling  Acts,  see  anU^  pp.  71  e<  9gq^  271  et  $qq, 

[c)  Vide  anUy  p.  60. 

[d)  33  Geo.  8,  c.  13.     Vide  post,  p.  865. 

[e)  Thus,  in  18S9,  s.  18  of  the  Castoms  and  Inland  Bevenae  Act  (52  &  53 
Vict  0.  7)  was  repealed  b^  s.  15  of  the  Beyenne  Act  (52  &  53  Vict  c.  42) 
in  oonseqnence  of  the  decision  of  the  Qoxai  of  Appeal  in  Commisaio^en  of 
Inland  Mevenue  v.  Angus  (1889),  23  Q.  B.  D.  579. 

(/)  E,g.,  the  Act  of  1886  (49  Vict.  c.  11)  to  provide  for  the  PiocadillyriotiL 
(g)  Caye,  J.,  in  Derbyshire  ▼.  Staffordshire  (1890),  Times,  June  4. 
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which  considerably  alter  the  statute  law,  by  which  means 
many  donbts  as  to  the  inconsistency  of  enactments  are 
settled  by  Parliament.  In  some  cases  a  provision  is^ 
inserted  to  the  effect  that  '*all  provisions  inconsistent 
with  the  Act  are  repealed/'  by  which  lawyers  are  simply 
put  on  inquiiy  as  to  inconsistency,  or  left  to  wait  till, 
by  a  Statute  Law  Bevision  Act,  the  virtually  repealed 
enactments  are  expurgated. 

An  Act  repealing  all  enactments  inconsistent  with  itself 
really  goes  no  further  than  the  general  law.  (A) 

Usually  the  sole  questions  arising  upon  express  repeal 
are  the  extent  of  the  terms  employed,  and  the  qualifica- 
tions, if  any,  stated  or  implied  in  the  repealing  enactment. 
The  former  question  is  dealt  with  in  the  chapter  on  "  Mis- 
take "  (infra,  Part  II.  ch.  viii). 

To  constitute  express  repeal  there  must  be  not  only^ 
reference  to  the  prior  Act,  but  also  the  use  of  words  apt 
to  effect  its  repeal.  Thus,  in  a  recent  Canadian  case  the 
reference  contained  in  a  subsequent  Act  to  a  prior  Act 
as  being  effete  was  held  insufficient  as  not  amounting  to 
legislation^ 

Difficulties  sometimes  arise  as  to  the  extent  of  a  repeal 
owing  to  the  mode  of  reference  to  the  earlier  enact- 
ment.(A:)  But  these  are  removed  as  to  Acts  passed 
after  1889  by  s.  35  (3)  of  the  Interpretation  Act,  1889, 
which  provides  that ''  a  description  or  citation  of  a  portion 


(A)  OameU  y.  Bradley  (1878),  3  App.  Gas.  950,  at  p.  965  (Lord  Black- 
boTD).  Mr.  GreayoB  pointea  out  in  1861,  as  to  the  Statute-book,  as  he  knew 
it,  that  "  there  are  many  instances  in  which  eyen  direct  repeals  which  refer 
to  the  enactment  intended  to  be  repealed  are  so  worded  that  it  is  impossible 
to  ascertain  how  mnch  of  the  old  statutes  are  repealed.  Here  there  most 
be  actual  legislation  to  fix  what  is  and  what  is  not  repealed.*'  A  second 
cliiss  of  repeals  is  one  that  has  been  adopted  of  late  years.  It  is  the  repeal- 
ing in  express  terms  eyery  enactment  inconsistent  with  the  Act  in  which  the 
repeal  is  found,  without  referring  to  any  Act  at  all ;  so  that  doubt  is  thrown 
on  every  preyioas  enactment,  and  it  must  be  compared  with  the  whole  and 
eyery  part  of  the  repealing  Act  to  ascertain  whetner  it  is  repealed  or  not. 
8ocn  repealing  clauses  are  nearly  as  bad  as  implied  repeals,  which  abound  in 
the  Statute-book,  and  are  the  most  difiicult  of  all  to  ascertain :  Greayes, 
Criminal  Law  Consolidation  Acts  (2nd  ed.),  Intr.  p.  xyii. 

(t)  SeoUxik  American  Invettment  Co»  y.  Elora  (1881),  6  Upp.  Can. 
App.  687. 

(£)  Ftu20  aji<6,  p.  244. 
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of  another  Act  shall,  unless  the  contrary  intention  appeals, 
be  construed  as  including  the  word  section  or  other  part 
mentioned  as  forming  the  beginning  and  as  fomuiig  the 
end  of  the  portion  comprised  in  the  citation«"(Q 
im^Ued  Certain  savings  are  implied  by  law  even  in  exf^ess 

sayings.         repeals.     In  Acts  passed  after  1889  certain  savings  are 
implied  bj  statute  in  all  cases  of  express  repeal,  unless  a 
contraiy  intention  appears  in  the  repealing  Act.     They 
are  as  follows  (m) : — 
/  The  mere  repeal  does  not— 
^  Bevive  anything  not  in  force  or  existing  at  the 

.  v^  time  when  the  repeal  takes  effect ;  nor 

(.  <-   ^    ^  Affect  the  operation  (previous  to  the  time  when 

the  repeal  takes  effect)  of  any  enactment  expressly 
repealed,  or  anything  done  or  suffered  under  it ;  nor 
^  Affect  any  right,  privilege,  obligation,  or  liability, 
acquired,  accrued,  or  incurred  under  the  repealed 
enactment;  nor 

Affect  any  penalty,  forfeiture,  or  |)uni«hment  in- 
curred  in  respect  of  any  offence  committed  against 
the  repealed  enactment;  nor 

Affect   any   investigation,   l^al   proceeding,    or 
remedy   in  respect   of   any   such   right,  privilege, 
obligation,  liability,  penalty,  forfeiture,  or  punish- 
ment incurred  under  the  repealed  enactment,  nor 
the  right  to  institute  or  continue  the  investigation 
or  legal  proceeding,  or  enforce  the  remedy,  or  to 
impose  the  penalty,  forfeiture,  or  punishment  as  if 
the  repeal  had  not  been  effected. 
It  had  been  usual  for  some  years  to  insert  provisions 
to  the  effect  above  stated  in  all  Acts  by  which  express 
repeals  were  effected.     The  result  of  this  new  enactment 
is  to  make  a  general  rule  out  of  what  had  been  a  common 
statutory  form,  and  to  substitute  a  general  statutory  pre- 
sumption as  to  the  effect  of  an  express  repeal  for  the 
canons  of  construction  hitherto  adopted. 

(0  Thifl  was  a  oommon  fonn  inaertied  of  late  yeare  in  the  schediile  to  Actf 
containing  many  repeala. 
(m)  Int  Act,  1889,  8.  88  (2). 
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In  some  cases  an  amending  Act  has  been  held,  hj 
necessaiy  implication,  to  continue  certain  essential  pro- 
visions in  a  repealed  Act.  In  Wigram  v.  Fryer  (1887), 
36  Ch.  D.  87,  a  local  Act  incorporating  the  Lands  Claoses 
Acts  was  subsequently  amended  by  an  Act  repealing  s.  33 
of  the  prior  Act,  which  contained  provisions  as  to  selling 
or  letting.  But  North,  J.,  held  that  the  repealing  Act  by 
implication  continued  the  powers  given  by  &  33  for  the 
execution  of  the  purposes  of  the  amending  Act. 

The  saving  clause  is  sometimes  inserted,  that  a  repeal  Qualified 
is  not  to  afTect  any  jurisdiction  established  by  an  enact-  '^p^^^ 
ment  repealed.  With  reference  to  the  Bules  of  the 
Supreme  Court  relating  to  service  of  English  process 
abroad,  it  was  said  in  Be  Busfield  (1886),  32  Ch.  D.  132, 
that^  inasmuch  as  the  Eules  amounted  to  a  code,  with 
reference  to  the  subject-matter  in  dispute  it  would  be 
wrong  to  hold  that,  by  virtue  of  a  saving  clause  of  this 
kind,  a  further  jurisdiction  existed  under  a  repealed  Act 

Where  an  Act  passed  after  1850  contains  a  clause  Bepeais  do 
repeaUng  a  repealing  enactment,  this  does  not  revive  any  S^il^ 
enactment  previously  repealed,  unless  words  are  added 
reviving  the  last-mentioned  enactment(n)  This  provi- 
sion supersedes  the  canon  of  construction  previously 
adopted,  and  shifts  the  presumption  as  to  the  intention 
to  revive  a  defunct  law.  Where  an  Act  altering  the 
common  law  is  repealed  by  an  Act  passed  after  1889, 
repeal  of  the  statute  seems  not  to  revive  the  common  law 
unless  a  contrary  intention  appear8.(o) 

The  general  rule  as  to  the  way  in  which  repealing  sec-  Oonstramg 
tions  are  to  be  regarded  by  the  Courts  is  well  expressed  in 
Hough  V.  Windm  (1 884),  12  Q.  B.  D.  224.  In  that  case  a 
question  arose  as  to  the  effect  of  the  Bankruptcy  Act,  1883 
(45  &  46  Vict.  c.  52),  upon  the  Statute  of  Westminster  the 
Second  (13  Edw.  1,  c.  18)  and  writs  of  elegit.  Bowen,  LJ., 
said,  at  p.  227 :  "  It  appears  to  me  that  the  answer  to  this 
somewhat  formidable  argument  [upon  ss.  146  and  169  of 


8 


lot  Act,  1889,  8. 11  (1). 
Ibid,  a.  88  (2). 
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the  Act  of  1883]  is  to  be  found  in  a  study  of  the  frame- 
work of  the  Bankruptcy  Act,  1883,  so  far  as  it  works  a 
repeal  of  previous  legislation.  It  does  not  seem  to  me 
to  be  possible,  without  misunderstanding  the  scheme  of 
drafting  which  the  Legislature  has  adopted,  to  treat  the 
repealing  section  (169)  as  an  independent  section,  or  one 
intended  to  do  more  than,  for  sake  of  symmetry,  to  repeal 
expressly,  in  a  group,  those  portions  of  previous  statutes 
which  had  already  been  repealed  by  implication  in  the 
body  of  the  Act.  I  have  examined  schedule  5  in  detail, 
which  contains  the  list  of  previous  Acts  of  Parliament  all 
or  part  of  which  is  to  be  repealed  by  s.  169,  and  I  have 
come  to  the  conclusion  that  the  idea  upon  which  the 
Bankruptcy  Act,  1883,  has  been  framed  was  to  enact,  in 
the  first  place  specifically,  a  complete  code  of  provisions 
which,  so  far  as  they  are  inconsistent  with  any  previous 
legislation,  would  repeal  it  by  implication,  and  then  over 
again,  at  the  very  last,  to  clear  the  Statute-book,  so  to 
speak,  by  s.  169,  and  to  sweep  into  one  compendious 
repeal  section  all  the  statutes  and  sections  of  statutes 
which  in  the  earlier  part  of  the  Act  had  been  impliedly 
done  away  with  already,  the  Bankruptcy  Act^  1869, 
being  itself  among  the  number." 
sutnte  Law  3.  The  first  proposals  for  the  revision  of  the  statute 
law  were  made  by  Lord  Bacon,(p)  but  the  process  of 
statute  law  revision  began  in  1856  with  the  repeal  in 
that  year  of  a  series  of  obsolete  Acts.($)  Since  the 
establishment  of  the  Statute  Law  Committee,  Statute 
Law  Bevision  Acts  are  of  almost  yearly  recurrence. 
They  have  been  applied  to  the  Acts  of  the  Irish,  but  not  to 
those  of  the  Scottish  Farliament.(r)  It  has  already  been 
pointed  out  (s)  that,  theoretically,  no  English  Act  grows 
obsolete.  The  result  of  this  doctrine  was  that,  in  the 
absence  of  an  authoritative  expurgation  of  the  Statute- 
book,  there  was  always  some  danger  of  being  brought 


BevisioQ  Acts. 


I 


)  Vide  Bttflfheftd,  Statutes,  toL  i.  Fref.  p.  xx. 
q)  Vide  Law  Jonrnai  Legal  News,  vol.  zxiii.  (1888),  p.  413. 
r   Tbej  are  left  to  grow  obsolete :  vide  ante,  p.  6 ;  ^loet,  p.  885. 
(<)  Ante,  p.  6. 
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-within  the  four  comers  of  some  forgotten  Act  or  the  alter- 
native of  a  lengthy  and  puzzling  inquiry  into  the  exact 
amount  of  inconsistency  between  older  and  newer  Acts. 

Mr.  K.  S.  Wright  pointed  out  in  1 878  (<)  that  many  Acts 
are  retained  in  the  Statutes  Bevised  (and  this  is  so  even  in 
the  second  edition)  which,  although  unrepealed  as  regards 
England,  are   yet   for  all    practical   purposes    obsolete. 
And  his  view  was  in  1890  indorsed  by  a  select  com- 
mittee of  the  House  of  Commons  (t^)  on  the  first  Statute 
Law  BeviBion  Bill  of  that  year :  "  Your  committee  have 
been  struck,  in  the  course  of  their  examination  of  the 
Statute-book,  by  the  large  number  of  statutes  of  little 
or  no  practical  utility  which    still  remain    unrepealed. 
This  remark  applies  with  special  force  to  imperial  Acts 
now  operative  in  Scotland  or  Ireland  only,  as  well  as  to 
many  Acts  of   the   Parliament  of   Ireland   before   the 
Union.     Modem   repealing  Acts  have   frequently  been 
expressed  to  apply  to  England  only  where  we  find  no 
reason  to  think  that,  in  point  of  fact,  the  Act  or  part  of 
an  Act  repealed  for  England  has  any  practical  applica- 
tion at  the  present  day  to  the  circumstances  of  Scotland 
or  Ireland,  as   the  case  may  be."     This  expression  of 
opinion   has    resulted    in    increased    and    emboldened 
activity   in    the   expurgation    of    dead    law,    and    the  Method, 
principles  upon  which  the  selection  of  enactments  for  in- 
clusion is  made  are  thus  stated  in  the  memoranda  to  these 
Bills  when  introduced : — ''  The  first  schedule  is  intended 
to  comprise  (as  the  preamble  to  the  Bill  states),  besides 
fiuperfluous  words  of  enactment,  enactments  which  have 
ceased  to  be  in  force  otherwise  than  by  express  specific 
repeal,  or  have  by  lapse  of  time  or  otherwise  become 
unnecessary, 

"  I.  For  the  purposes  of  the  first  schedule,  six  different 
classes  of  enactments  are  considered  as  having  ceased  to  be 
in  force,  although  not  expressly  and  specifically  repealed ; 
namely,  such  enactments  as  are — 


{t)  Report  reUtin^  to  Criminal  Law  and  Procedorei  1878  (H.  L.),  Ko.  178. 
(tt)  Pari  Bep.  1890— C—llO,  p.  iil 
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*'  1.  Expired — that  is,  enactments  which,  having 
been  originally  limited  to  endure  only  for  a  specified 
period,  by  a  distinct  provision,  have  not  been  either 
perpetuated  or  kept  in  force  by  continuance,  or 
which  have  merely  had  for  their  object  the  con- 
tinuance of  previous  temporary  enactments  for 
periods  now  gone  by  effluxion  of  time  ; 

"  2.  Spe7U(x) — ^that  is,  enactments  spent  or  ex- 
hausted in  operation  by  the  accomplishment  of  the 
purposes  for  which  they  were  passed,  either  at  the 
moment  of  their  first  taking  effect  or  on  the  hap- 
pening of  some  event  or  on  the  doing  of  some  act 
authorized  or  required ; 

"  3;  Repealed  in  general  terms — that  is,  repealed 
by  the  operation  of  an  enactment  expressed  only 
in  general  terms  as  distinguished  from  an  enact- 
ment specifying  the  Acts  on  which  it  is  to  operate; 
"  4.  Virtually  repealed — where  an  earlier  enact- 
ment is  inconsistent  with,  or  is  rendered  nugatory 
by,  a  later  one ; 

"5.  Superseded — where  a  later  enactment  effects 
the  same  purposes  as  an  earlier  one  by  repetition 
of  its  terms  or  otherwise ; 

"  6.  Obsolete — where  the  state  of  things  contem- 
plated by  the  enactment  has  ceased  to  exist,  or  the 
enactment  is  of  such  a  nature  as  to  be  no  longer 
capable  of  being  put  in  force,  regard  being  had  to 
the  alteration  of  political  or  social  circumstances. 
"  II.  For  the  purpose  of  the  schedules,  enactments  are 
considered  unnecessary  where  the  provisions  are  of  such  a 
nature  as  not  to  require  at  the  present  day  statutory 
authority. 

"  Where  any  enactment  is  comprised  in  the  schedules 
on  any  ground  not  above  explained,  the  ground  of  repeal 
sufficiently  appears  from  the  expression  used  in  the  third 

(a?)  As  to  the  use  of  the  term  "spent,"  Bee  1  Bl.  Comm.  (14th  edA  p.  44; 
Second  Keporl  of  the  late  Statute  Law  ComDnssionerB,  p.  7  ;  and  lHarrtn'f, 
Windlt  (1803),  3  East  205. 
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column  of  the  schedule  to  the  Bill,  which  is,  however,  not 
matter  for  consideration  by  the  Courts."(y) 

The  saving  clauses  in  Statute  Law  Bevision  Acts  are 
drawn  with  great  care, 

(1)  They  usually  confine  the  efifect  of  the  repeal  to  the 
United  Kingdom,  leaving  it  open  for  colonial  Legislatures 
to  deal  with  Acts  operating  as  part  of  the  colonial  law.(2;) 

(2)  They  also  contain  (in  addition  to  the  savings 
referred  to  ante,  p.  334)  the  following  savings  : — 

(a)  Enactments  not  comprised  in  the  schedule 
(ie.,  Acts  incorporated  with  enactments  repealed) 
are  unaffected  by  the  inclusion  in  the  schedule  of 
Acts  by  which  the  excluded  Acts  have  been  re- 
pealed,(a)  confirmed,  revived,  or  perpetuated.  Tem- 
porary Acts  subsequently  made  perpetual  are  dealt 
with  by  excision  of  the  clause  as  to  duration  and 
the  Act  making  them  perpetual,  thus  destroying  their 
history  to  some  extent. 

(b)  Enactments  in  which  a  repealed  enactment 
has  been  appUed,  incorporated,  or  referred  to  are 
unaffected  by  its  repeal. (6) 

The  effect  of  Statute  Law  Eevision  Acts  is,  in  the  main.  Effect. 
literary  only.  They  excise  dead  matter,  prune  off  super- 
fluities, and  reject  clearly  inconsistent  enactments.  Farther 
than  this  they  do  not  profess  to  go.  And  it  is  rare  for  any 
serious  error  to  be  made  in  any  of  them.  In  one  or  two 
cases  the  wrong  Act  has  been  repealed  by  a  misprint,(c) 
and  in  one  or  two  other  cases  it  has  been  thought 
advisable  to  re-enact  or  revive  an  enactment  not  in  the 
Statute  Law  Eevision  Acts.{d) 

In  the  Statute  Law  Eevision  Act,  1890,  earlier  Acts 
have  been  abbreviated  by  excision  of  any  words  made 
unnecessary  by  the  Interpretation  Act,  1889. 

iy)    Vide  ante-f  p.  145. 
(z)    Vide  infra,  ch.  vii. ;  28  &  29  Vict.  c.  63. 
(a)  This  is  covered  by  the  Int.  Act,  s.  38  (2). 

(6)    Vide  lot.  Act,  b.  38  (1);  Law  Journal  Legal  News,  vol.  xxv.  (1890), 
p.  413. 

(c)    Vide  the  Statute  Law  Revision  Act,  1889. 
{d)  E.ff.,  10  Geo.  4,  c.  44,  s.  9. 
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In  dealing  with  Acts  prior  to  the  seventeenth  eentuiy, 
their  effect  appears  to  be,  not  to  alter  the  law,  but  to 
leave  outstanding  as  common  law  what  has  by  long 
establishment  become  hardly  distinguishable  from  it 
And  it  must  not  be  hastily  assumed  that  an  Act  or  a  clause 
is  repealed  because  it  is  specified  in  the  schedule  to  a 
Statute  Law  Bevision  Act.  In  Northam  Bridge  Co,  v.  K 
(1886),  55  L.  T.  759,  an  Act  repealed,  among  many  others, 
by  the  old  General  Turnpike  Act  was  found  to  be  so  far 
revived  by  an  obscurely  framed  exception  in  a  later  Act 
as  to  exempt  the  Postmaster-General  from  payment  of 
toll  for  use  of  a  bridge  made  under  special  statutoiy 
authority,  and  preclude  what  might  have  been  an  inter- 
esting argument  on  the  question  of  exemption  by  prero- 
,^  .gative.(e) 
Bapeaiof  ^  The  repeal  of  preambles  effected  by  recent  Statute 
prewnbies.  j^^  Ecvisiou  Acts  (/)  LS  intended  to  carry  out  the 
recommendations  of  the  select  committee  of  the  House  of 
Commons,(^)  which  in  1890  came  to  the  conclusion  that 
the  process  of  (statute  law)  revision  might  be  safely 
made  much  more  extensive  and  valuable  by  the  repeal  of 
such  of  the  preambles  of  scheduled  Acts  as  are  not 
required  for  the  purpose  of  explaining  or  interpreting  the 
Acts  to  which  they  are  prefixed,  and  were  not  of  any  sacli 
liistorical  interest  as  to  make  it  desirable  that  they  should 
be  reprinted  in  future  and  revised  editions  of  the  statutes. 

(e)  8ir  F.  Pollock,  8  L.  Q.  K.  114.  See  also  Oaa  Light  and  Cokt  C^ 
V.  Hardy  (1886),  17  Q.  B.  D.  619. 

(/)  Raflhead  and  the  Statute  Law  Revimon  Committee  differ  as  to  the  Tshw 
of  a  preamble.  Ruffhead  sajs  (Statt.  at  Large.  1769,  toI.  i.  Pref.  p.  xzii) :  *'B/ 
having  the  statute  at  large  before  him,  he  nas  the  benefit  of  tne  preamble, 
which,  as  Lord  Coke  observes,  is  a  good  guide  to  discover  the  meaning  of  the 
Act,  or,  rather,  a  kej  which  opens  tu  the  knowledge  of  it ;  and  it  is  a  role  of 
the  law  that  the  Preamble  must  be  taken  for  Truth.  The  preamble  genfrally 
sets  forth  the  mischief  intended  to  be  remedied,  and  by  having  the  chain  of 
Acts  under  his  eye  the  reader  may  perceive  how  the  remedy  operated  and 


inquiry."     The  omission  of  the  preambleL 

from  their  value  to  lawyers,  who,  if  an  Act  is  obscure,  can  never  feel  safe 
without  recourse  to  the  full  text,  which  is,  for  purposes  of  construction,  si 
fully  in  force  as  if  the  Statute  Law  Revision  Act  had  not  touched  ilf 
contents. 

{g)  Pari.  Rep.  1890— C— 110,  p.  iii. 
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This  procedure  undoubtedly  saves  a  great  deal  of  printing, 
bat  is  open  to  somewhat  serious  objection. 

(1)  It  is  difficult  for  a  draftsman  to  decide 
ofifhand  what  light  the  Courts  would  derive  from  a 
preamble  in  construing  a  statute ; 

(2)  The  omission  makes  it  necessary  for  Courts 
and  lawyers,  out  of  caution,  to  use,  not  the  revised 
statute,  but  the  full  text,  when  a  question  of  con- 
struction arises ;  and 

(3)  The  opinion  of  a  parliamentary  committee 
on  the  effect  of  a  preamble  cannot  be  taken  into 
account  in  the  construction  of  a  statute. 

It  seems  to  be  safe  to  deal  with  preambles  in  this  way 
only  when  the  sections  to  which  the  repealed  part  clearly 
refers  are  also  repealed,  or  where  the  Courts  have  definitely 
decided  on  the  relation  of  the  preamble  to  the  enacting 
part. 

The  effect  of  incorporating  one  Act  with  another  is 
presumably  to  make  them  parts  of  the  same  code.(A) 

4.  Where  an  Act  is  to  be  construed  as  one  with  a  priorlincorporated 
Act,  privid  fade  the  later  Act  is  not  of  wider  applicatioiy  ^ 
than  the  earlier  Act. 

Thus,  it  was  held  in  Cox  v.  Andrews  (1883),  12  Q.  B.  D. 
126,  that  the  Betting  Act,  1874  (37  Vict.  c.  15),  was 
confined  to  bets  mentioned  in  the  Betting  Act,  1853 
(16  &  17  Vict.  c.  119) — i.e.,  to  bets  and  wagers  made  in 
a  house,  office,  room,  or  other  place  kept  for  the  purpose 
of  betting. 

The  Parliamentary  Oaths  Act,  1866,  prescribed  a  form 
of  oath,  and  a  penalty  for  not  taking  it.  The  Promissory 
Oaths  Act,  1868,  altered  the  form  of  oath  and  re-enacted 
the  Act  of  1866.  The  Statute  Law  Eevision  Act,  1875, 
repealed  the  Act  of  1866  so  far  as  related  to  the  form  of 
oath.  In  Clarke  v.  Bradlaugh  (1881),  8  Q.  B.  D.  63,  the 
extent  of  this  repeal  came  into  question,  and  Brett,  L.J., 
at  p.  69,  described  the  last  Act  as  an  Act  of  supererogation, 
and  said  that  the  contention  laid  before  the  Court,  that 

(A)   Vide  anU,  I.  24A, 
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the  penalty  of  the  Act  of  1866  was  taken  away  by  the 
Act  of  1875,  obtained  its  colour  only  from  the  form  in 
which  the  amendments  had  been  made  in  1868;  and 
added,  at  p.  69,  "There  is  a  rule  of  construction  that 
where  a  statute  is  incorporated  by  reference  into  a  second 
statute,  the  repeal  of  the  first  statute  by  a  third  does 
not  afifect  the  second."  Tliis  rule  is  now  included  in 
the  Interpretation  Act,  1889,  s.  38  (1),  with  a  furtlier 
provision  that,  in  the  case  of  consolidation  Acts,  the  un- 
repealed enactment  is  to  be  read  as  referring  to  the  pro- 
vision in  the  repealing  Act  corresponding  wholly  or  with 
modifications  to  the  enactment  to  which  reference  was 
originally  made. 
Explanatory  r  5.  Where  an  Act  is  expressed  to  be  enacted  for  the 
°^'  '  explanation  of  a  prior  enactment,  primd  facie  it  is  con- 

fined to  the  same  subject-matter  as  the  prior  enactment. 
1  Will.  &  Mar.  c.  30,  was  passed  to  encourage  mining 
for  the  base  metals  therein  mentioned.  5  &  6  WilL  & 
Mar.  c.  6,  W8is  enacted  for  the  better  explanation  of  the 
earlier  Act.  And  in  Att.-Oen,  v.  Morgan  (1891),  1  Ch. 
432,  it  was  held  that  the  latter  enactment  did  not  apply 
to  mines  worked  for  gold,  although  the  rock  in  which  the 
gold  was  found  contained  the  baser  metals  mentioned  in 
Z*^'  the  earlier  Act. 

'     CoDsoiidatiou        6.  Consolidation   is   the  reduction  into  a  systematic 
■/  form  of  the  whole  of  the  statute  law  relating  to  a  given 

^  ^  ■        * '  *"      subject,  as  illustrated  or  explained  by  judicial  decisions,(t) 
]  ;o  ;.  J-  •'.J  ^T       Numerous  consolidation  Acts  have  been  passed  in  the 

last  thirty  years,  beginning  with  the  Criminal  Law  Con- 
solidation Acts  of  1861,  and  the  process  has  gone  on  with 
growing  rapidity  {h)  since  the  constitution  of  the  Statute 
Law  Committee  in  1868  jpari  passu  with  revision.(/) 
The  effect  of  these  Acts  may  be  described  as  purely 

(t)  Thring,  PrHctical  Legislation,  p.  v. 

(k)  E.g,^  the  Castoms  Laws  Cunsolidation  Act,  1876 ;  the  Sherifia  Act, 
1887 ;  the  Coroners  Act,  1887  ;  the  Stamp  Act^  1891  ;  the  Stomp  Duties 
Management  Act,  1891 ;  the  Municipal  Corporations  Act,  1882 ;  the  County 
Courts  Act,  1888. 

(/)  A  joint  committee  of  both  Houses  is  now  (1892)  sitting  to  consider  the 
work  of  the  committee. 


Consolidation  Acta.  343 

literaiy.  In  so  far  as  the  Act  is  purely  a  consolidatioxi 
Act,  although  it  may  repeal  the  reproduced  enactments, 
the  repeal  is  merely  for  the  purpose  of  re-arrangement, 
and  there  is  no  moment  at  which  the  substance  of  the 
older  enactments  ceases  to  be  in  force,  although  it  is  true 
that  its  ancient  form  is  destroyed  by  the  process  of  re- 
production and  repeal.  The  consolidation  merely  places ' 
together  in  a  later  volume  of  the  Statute-book  enact- 
ments previously  scattered  over  many  volumes.(m) 

The  consequences  which  flow  from  these  facts  may  be  | 
briefly  stated  thus : — 

(1)  Decisions  on  the  older  enactments  are  accepted  as 
conclusive  (ii)  in  the  construction  of  the  substituted  section 
in  the  later  Act,  even,  it  would  seem,  although  the  words 
would,  if  used  for  the  first  time  in  the  substituted  section 
of  the  later  Act,  presumably  bear  another  sense.  Thus,  the 
duty  of  every  man  to  be  ready  and  apparelled  to  follow 

the  sheriff  and  take  felons  at  tJie  cry  of  the  county  would,  50  &  61  Viot 
it  is  submitted,  be  read  by  the  construction,  if  any,  put  ^'    *  *'  ' 
on  it  in  past  times.     This  rule  may  also  be  equally  well 
expressed  by  saying  that  the  repealed  enactments  are  to 
be  dealt  with  as  being  in  pari  vxaterid  with  the  correspond-  . 
ing  section  of  the  later  Act.      It  is  recognised  in  the 
Interpretation  Act,  1889,  s.  38  (1),  by  the  provision  that, 
unless  a  contrary  intention  appears,  when  an  Act  passed 
after  1889  repe&.ls  and  reproduces,  with  or  without  modi- 
fication, any  provisions  of  a  former  Act,  references  in  any 
other  Act  to  the  provisions  thus  repealed  are  to  be  read 
ad  references  to  the  provisions  thus  re-enacted. 

(2)  Statutes  not  expressly  repealed-  continue  in  force 
without  modification,  except  so  far  as  stated  in  the  pro- 
vision last  set  forth. 

7.  Acts  codifying  the  law,  so  far  as  they  embody  Oodificrtion 
statute  law,  are  subject  to  the  same  rules  as  consolidation 


(m)  Of  this  the  Corooers  and  Sherifis  Acts  of  1887  are  notable  inBtaDC«B. 

(n)  Vide  anUf  p.  155.  See  also  Clarksonv,  Muagrave  (1881),  9  Q.  B.  D. 
386  ;  approved  in  Smith  v.  Baker  (1891),  A.  C.  325.  at  p.  349.  The  Con- 
Bolidated  Statutes  of  Canada  are  read  as  one  great  Act :  Boston  v.  Leli^vre 
<1870),  L.  B.  3  P.  C.  162. 
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Acts.  So  far  as  they  embody  the  rules  of  equity,  common 
law,  or  the  law  merchant,  they  must  be  construed  with  refer- 
ence to  the  rules  laid  down  in  the  last  chapter,  subject  to  the 
observations  of  Lord  Herschell  in  VagliaTio's  casej(p)  whidi 
turned  upon  the  Bills  of  Exchange  Act,  1882,  the  first 
modem  Act  which  can  be  said  to  have  the  qualities  of  a 
code.  The  learned  lord,  in  discussing  the  opinions  of 
the  Court  of  Appeal,  said,  at  p.  144:  "The  conclusion 
thus  expressed  was  founded  upon  an  examination  of  the 
state  of  the  law  at  the  time  the  Bills  of  Exchange  Act 
was  passed.  The  prior  authorities  were  subjected  by  the 
learned  judges  who  concurred  in  this  conclusion  to  an 
elaborate  review,  with  the  result  that  it  was  established 
to  their  satisfaction  that  a  bill  made  payable  to  a  fictitious 
person  or  his  order  was,  as  against  the  acceptor,  in  effect 
a  bill  payable  to  bearer  only  when  the  acceptor  was  aware 
of  the  circumstance  that  the  payee  was  a  fictitious  person, 
and,  further,  that  his  liability  in  that  case  depended  upon 
an  application  of  the  law  of  estoppel.  It  appeared  to 
those  learned  judges  that  if  the  exception  was  to  be 
further  extended  it  would  rest  upon  no  principle,  and  that 
they  might  well  pause  before  holding  that  s.  7,  sub-s.  3> 
of  the  statute  was  '  intended,  not  merely  to  codify  the 
existing  law,  but  to  alter  it,  and  to  introduce  so  remark- 
able and  unintelligible  a  change.'  With  sincere  respect 
for  the  learned  judges  who  have  taken  thts  view,  I  cannot 
bring  myself  to  think  that  this  is  the  proper  way  to  deal 
with  such  a  statute  as  the  Bills  of  Exchange  Act,  which 
was  intended  to  be  a  code  of  the  law  relating  to  negotiable 
instruments.  I  think  the  proper  course  is,  in  the  first 
instance,  to  examine  the  language  of  the  statute,  and  to 
ask  what  is  its  natural  meaning,  uninfluenced  by  any  con- 
siderations derived  from  the  previous  state  of  the  law,  and 
not  to  start  with  inquiring  how  the  law  previously  stood, 
and  then,  assuming  that  it  was  probably  intended  to  leave 
it  unaltered,  to  see  if  the  words  of  the  enactment  will 
bear  an  interpretation  in  conformity  with  this  view.     If  a 

(o)  (1891)  A.  C.  107. 
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statute  iutended  to  embody  in  a  code  a  particular  branch 
of  the  law  is  to  be  treated  in  this  fashion,  it  appears  to 
me  that  its  utility  will  be  almost  entirely  destroyed,  and 
the  very  object  with  which  it  was  enacted  will  be  frus- 
trated. The  purpose  of  such  a  statute  surely  was  that  on 
any  point  specifically  dealt  with  by  it,  the  law  should  be 
ascertained  by  interpreting  the  language  used,  instead  of, 
as  before,  by  roaming  over  a  vast  number  of  authorities 
in  order  to  discover  what  the  law  was,  extracting  it  by  a 
minute  critical  examination  of  the  prior  decisions,  de- 
pendent upon  a  knowledge  of  the  exact  effect  even  of  an 
obsolete  proceeding  such  as  a  demurrer  to  evidence.  I  am, 
of  coui-se,  far  from  asserting  that  resort  may  never  be  had 
to  the  previous  state  of  the  law  for  the  purpose  of  aiding 
in  the  construction  of  the  provisions  of  the  code.  If,  for 
example,  a  provision  be  of  doubtful  import,  such  resort 
would  be  perfectly  legitimate.  Or,  again,  if  in  a  code  of 
the  law  of  negotiable  instruments  words  be  found  which 
have  previously  acquired  a  technical  meaning,  or  been 
used  in  a  sense  other  than  their  ordinary  one,  in  relation 
to  such  instruments,  the  same  interpretation  might  well 
be  put  upon  them  in  the  code.  I  give  these  as  examples 
merely ;  they,  of  course,  do  not  exhaust  the  category* 
What,  however,  I  am  venturing  to  insist  upon  is,  that  the 
first  step  taken  should  be  to  interpret  the  language  of  the 
statute,  and  that  an  appeal  to  earlier  decisions  can  only 
be  justified  on  some  special  ground.  One  further  remark 
I  have  to  make  before  I  proceed  to  consider  the  language 
of  the  statute.  The  Bills  of  Exchange  Act  was  certainly 
not  intended  to  be  merely  a  code  of  the  existing  law.  It 
is  not  open  to  question  that  it  was  intended  to  alter,  and 
did  alter,  it  in  certain  respects.  And  I  do  not  think  that 
it  is  to  be  presimied  that  any  particular  provision  was  in- 
tended to  be  a  statement  of  the  existing  law,  rather  than 
a  substituted  enactment." 

8.  Where  two  Acts  are  inconsistent,  the  later  will  be  impiieii 
read  as  having  impliedly  repealed  the  earlier.(p)  It  does  not  '^i^*^* 

(p)  Biive  T.  Slater  (1883),  11  Q.  B.  D.  120. 
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matter  \7hether  the  earlier  or  the  later  enactment  is  pabUc» 
local  and  personal,  or  private ;  {q)  and  the  rule  is  equally 
applicable  to  rules  of  court  if  they  have  statutory  force.(r) 
The  Court  must  be  satisfied  that  the  two  enactments  axe 
inconsistent  before  they  can,  from  the  language  of  the 
later,  imply  the  repeal  of  an  express  prior  enactmentr— 
i.6.,  the  repeal  must,  if  not  express,  flow  from  necessary 
implication,  (s)  But  where  the  terms  of  a  later  enact- 
ment, taken  in  their  primary  meaning,  are  wide  enough  to 
abrogate  a  prior  enactment,  they  will  be  read  as  repealing 
it,  unless  some  contrary  intention  is  clearly  manifested  to 
cut  down  or  restrict  such  primary  meaning. 

To  determine  whether  a  later  statute  repeals  by  impli- 
cation an  earlier,  it  is  necessary  to  scrutinise  the  terms 
and  consider  the  true  meaning  and  effect  of  the  earlier 
Act.  Until  this  is  done,  it  is  impossible  to  ascertain 
whether  any  inconsistency  exists  between  the  two  enact- 
ments. 32  Hen.  8,  c.  9,  s.  2,  imposed  a  penalty  on  the  sale 
of  pretenced  titles.  8  &  9  Vict.  c.  106,  s.  6,  permitted  the 
sale  of  rights  of  entry.  The  Court  of  Appeal  held  in 
Jenkins  v.  Jones  (1882),  9  Q.  B.  D.  128,  that  untQ 
8  &  9  Vict.  c.  106,  s.  6,  a  right  of  entry  fell  within 
the  meaning  of  a  pretenced  title  in  the  earlier  Act,  and 
that  the  effect  of  the  subsequent  Act  was,  not  to  repeal 
the  earlier,  but  to  restrict  its  application,  a  distinction 
which  might  have  been  better  expressed  by  saying  that 
the  earlier  Act  was  repealed  in  part 
Effect  of  new  '^  9.  Where  a  new  Act  is  couched  in  general  aflSrmative 
iSStoent!  language,  and  the  previous  law  can  well  stand  with  it, 
and  if  the  language  used  in  the  later  Act  is  all  in  the 
affirmative,  there  is  nothing  to  say  that  the  previous  law 
shall  be  repealed,  and,  therefore,  the  old  and  the  new 
laws  may  stand  together.     There  the  general  affirmative 

(ff)  Vide  poit,  pp.  853,  360 ;  and  Be  West  Deoan  ComoU  Co.  (1888), 

38  Ch.  D.  61.  ,     .  ^ 

(r)  Thus,  the  Conntj  Courts  (Admiralty  Jorisdiction)  Act,  1868  (31  &  82 

Vict.  c.  71),  s.  9,  wa«  held  to  have  been  impliedly  repealed  by  B.  8.  C.  Ord.  64, 

r.  1 ;  ef.  Aockett  ▼.  Clippingdale  (1891),  2  Q.  B.  293. 

if)  Thames  Conservators  v.  Ball  (1868).  L.  R,  3  C.  P.  415,  per  Byl« 

ana  Keating,  JJ. 
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words  of  the  new  law  would  not  of  themselves  repeal  the  ' 
old.(0  As  Lord  Clare  said  in  Hay  don  v.  Carroll  (1796),  3 
Bidg.  Pari.  Cas.  545, ''  the  two  statutes  will  be  considered 
as  forming  two  distinct  codes,  and  certainly  may  stand 
together. "(^0  This  rule  was  fully  discussed  in  Dr.  Foster's 
case  (1615),  11  Eep.  61.  In  that  case  a  qui  tam  action 
was  brought  against  Dr.  Foster  under  the  23  Eliz.  c.  1, 
8S.  5,  11,  for  not  attending  divine  service.  To  this  Dr. 
Foster  pleaded  that  the  Act  sued  on  was  virtually 
repealed  either  by  29  Eliz.  c.  6,  or,  if  not  by  that,  at  any 
rate  by  35  Eliz.  c.  1.  These  two  later  statutes  gave  further 
and  additional  penalties  for  non-attendance  at  church,  to 
be  recovered  by  indictment,  without  expressly  taking  away 
the  qui  tam  action.  As  to  this  plea,  the  Court  said,  first, 
that  the  later  Act  was  passed,  as  its  title  explained,  for 
the  purpose  of  giving  more  speedy  remedy  to  the  Crown ; 
consequently,  the  purpose  of  the  Act  was  not  to  oust  the 
former  statute,  but  to  oust  delay.  Secondly,  that  the  later 
Act  was  all  in  the  affirmative,  and  therefore  would  not 
repeal  or  abrogate  a  previous  affirmative  law  ;  "  forasmuch 
as  Acts  of  Parliament  are  established  with  such  gravity, 
wisdom,  and  universal  consent  of  the  whole  realm  for  the 
advancement  of  the  commonwealth,  they  ought  not,  by 
any  constrained  construction  out  of  the  general  and 
ambiguous  words  of  a  subsequent  Act,  to  be  abrogated  : 
Sed  hujusmodi  staiuta  tantd  solemnitate  et  prudentid  edita 
(as  Fortescue  said  cap.  18,  fol.  21)  ought  to  be  maintained 
and  supported  with  a  benign  and  favourable  construction." 
But  where  affirmative  words  in  a  later  Act  are,  as  was 
said  in  Stradling  v.  Morgan  (1560),  Plowd.  112,  such  as 
necessarily  import  a  contradiction — that  is  to  say,  where 
it  is  clear  that  it  must  have  been  intended  that  the  earlier 
and  later  enactments  should  be  in  conflict — the  two  can- 
not stand  together,  and  the  second  repeals  the  first.(:2;)  And 


{t)  Lord  Blackbarn  in  OarntU  v.  Bradley  (187S),  3  App.  Cas.  944, 
St  p.  965,  where  are  collected  and  diacossed  the  chief  cases  on  this  sub- 
ject. 

(tt)  Approved  in  C Flaherty  v.  McDowell  (1857),  6  H.  L.  C.  149,  162. 

\x)  Lord  Blackburn  in  Oamett  ▼.  Bradley  (1878),  3  App.  Cas.  944,  966. 
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in  construing  affirmative  words,  as  was  said  by  Grove,  J., 
in  Byhope  v.  Foyer  (1880),  7  Q.  B.  D.  492,  it  is  difficult 
to  say  what  canon  of  const^ruction  should  be  applied  to  the 
phrase,  when  included  in  the  later  Act,  ''  as  far  as  these 
words  are  consistent   with."     "  Such  words  are  easily 
written,  but  whether  they  conduce  to  clearness  and  the 
facility  of  administering  justice  may  perhaps  be  open  to 
argument" 
A  negative     ^'    Even  where  a  statute  is  expressed  in  negative  language, 
ImrmASve       it  may  be  aflBrmative  with  regard  to   some  preceding 
anoAw^nega^  Statute  which  is  also  expressed  in  negative  language  if 
tive  statute,     both  the  Statutes  have  been  expressed  in  negative  lan- 
guage for  the  purpose  of  limiting  the  operation  of  some 
third  statute  which  is  prior  to  them  both.     Thus,  in  Ejs 
parte  Warrington  (1853),  22  L.  J.  Bank.  33,  it  appeared 
that  by   3  &  4  Will.  4,  c.  98,  s.  7,  it  was  enacted  that 
''  no  bill  of  exchange  not  having  more  than  three  months 
to  run  shall  be  void  by  reason  of  any  statute  in  force  for 
the  prevention  of  usury."     By  the  subsequent  Act  2  & 
3  Vict.  c.  37,  s.   1,  it  was  enacted   that  "no    bill    of 
exchange  not  having  more  than  twelve  months  to  run 
shall  be  void  by  reason  of  any  statute  in  force  for   the 
prevention  of  usury."     As  to  these  two  statutes,  Turner, 
L.J.,  said,  at  p.  39 :  "  It  was  argued  that  the  statute  [of 
William]  was  repealed,  or,  as  it  is  termed  in  some  of  the 
cases, '  absorbed,'  by  the  statute  of  Victoria,  and  it  is  true 
that  the    latter  statute,  extending   to  all  bills   payable 
within  three  months,  includes  within  its  provisions  the 
bills  payable  within  three  months  which  are  mentioiied 
in  the  former  statute ;  but  it  does  not,  in  my  opinion, 
follow  that  the  former  statute  is  repealed  or  absorbed  by 
the   latter.  ....  These   statutes,  though    expressed  in 
the  negative,  are  so  expressed  only  on  account  of  the 
proviso  in  the  statute  of  [12]  Anne  [stat.  2,  a  16,  against 
usury].     They  are  in  the  negative  as  to  that  statute,  but 
I  inter  se  they  are  affirmative  statutes,  and  I  take  the  rule 
;  of  law  to  be  that  an  affirmative  statute  is  not,  without 
t  express    words,  repealed    by  a   subsequent    affirmative 
I  statute  unless  the  two  statutes  cannot  stand  together." 
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It  has  been  laid  down  by  Lord  Esher,  M.R.,  in  B.  v.  New  statntory 
Judge  of  Essex  Ccmnty  Court  (1887),  18  Q.  B.  D.  704,  asS^r^l""^^" 
an  ordinary  rule  of  construction,  that  "  where  the  Legis- 
lature has  passed  a  new  statute  giving  a  new  remedy,  that 
remedy  alone  can  be  followed.** 

But  the  phrase  **  new "  as  applied  to  a  statute  is 
either  needless  or  ambiguous.  The  old  distinction  between 
"i^etera  and  nova  statuta  (y)  is  obsolete  ;  and  "  new  "  is  insen- 
sible unless  applied  to  statutes  creating  rights  or  remedies 
unknown  to  the  common  law  or  previous  enactments. 
And  for  modern  use  the  rule  could  perhaps  be  more 
accurately  laid  down  thus :  In  the  case  of  an  Act  which 
creates  a  new  jurisdiction,  a  new  procedure,  new  forms, 
or  new  remedies,  the  procedure,  forms,  or  remedies  there 
prescribed,  and  no  others,  must  be  followed  until  altered 
by  subsequent  legislation.(2;) 

With  this  must  be  contrasted  the  rule  embodied  in 
many  statutes,  and  now  made  general  by  the  Interpreta- 
tion Act,  s.  33,  and  applied  to  all  statutes,  whether  general, 
local,  or  personal,  whether  public  or  private  (s.  39),  that 
when  an  act  or  omission  constitutes  an  offence  under 
two  or  more  Acts,  or  both  under  an  Act  and  at  common 
law,  whether  such  Act  was  passed  before  or  after  the  1st 
of  January  1890,  the  offender  shall,  unless  the  contrary 
intention  appears,  be  liable  to  be  prosecuted  and  punished 
under  either  or  any  of  those  Acts  or  at  common  law,  but 
shall  not  be  liable  to  be  punished  twice  for  the  same 
offence.(a) 

This  enactment  makes  the  penalty  imposed  by  any 
statute  presumably  alternative,  but  not,  as  sometimes 
described,  cumulative,  inasmuch  as  the  offender  cannot  be 
made  to  suffer  the  penalties  imposed  by  common  law 
and  the  statute,  and  would  be  entitled  to  pleaded  atUer- 
/ois  acquit  or  convict  if  tried  at  separate  times  under  the 
common  law  and  the  statute  or  two  statutes. 


(y)  Ante,  p.  64. 

(«)  Per  Lopes,  L.J.,  A   v.  Judge  of  Essex   County  Court  (1S87),  18 
Q.  B.  D.  at  p.  708. 
(a)  Ficfe  aiUe,  p.  826. 
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The  intention  of  the  section  was,  by  lajring  down 
a  general  rule,  to  avoid  the  necessity  of  inserting  a  par- 
ticular provision  to  take  effect  in  each  new  statute  dealing 
with  offences.  But  its  effect  is  rather  to  relieve  the 
draftsman  than  the  interpreter  of  the  statute,  for  the 
judge  will  still  in  each  case  have  to  consider  the  whole 
statute  in  search  of  any  appearance  of  the  contrary 
intention. 

Many  statutes  contain  clauses  similar  in  effect  to 
the  general  rule,  but  without  the  confusing  words  as  to 
contrary  intention.  These  statutes,  of  which,  so  &r  as 
possible,  a  list  is  given  below,  seem  unaffected  by  the  above 
rule,  save  so  far  as  it  enables  the  revisers  of  the  Statute- 
book  to  dispense  with  the  particular  clauses.(i) 
Newstatatory  In  accordance  with  this  rule,  penalties  imposed  by 
cumuiSim  ^^  Statute  for  offences  which  were  already  punishable  under 
a  prior  statute  are  regarded  as  cumulative,  and  not  as  re- 
pealing the  penalty  to  which  the  offender  was  previously 
.  liable.  "  Subsequent  Acts  of  Parliament,"  said  Lord  Hard- 
wicke  in  Middleton  v.  Crofts  (1736),  2  Atk.  650,  at  p. 
674,  "in  the  affirmative  giving  new  penalties  and  insti- 
tuting new  modes  of  proceeding  do  not  repeal  former 
methods  and  penalties  ordained  by  preceding  Acts  without 
negative  words."  "  If,  however,"  as  Lord  Campbell  said 
in  MitcMl  v.  Brcywn  (1859),  28  L.  J.  M.  C.  55,  "  a  later 
statute  again  describes  an  offence  which  had  been  pre- 
viously created  by  a  former  statute,  and  affixes  a  different 
punishment  to  it,  and  varies  the  procedure,  or  if  the  later 
enactment  expressly  altered  the  quality  of  the  offence,  as 
by  making  it  a  misdemeanour  instead  of  a  felony,  or  a 
felony  instead  of  a  misdemeanour,  the  later  enactment  must 
be  taken  as  operating  by  way  of  substitution  and  not  cumu- 
latively." "  If,"  said  Lord  Abinger  in  Henderson  v.  Sherborne 
(1837),  2  M.  &  W.  236,  at  p.  239,  *  a  crime  be  created  by 

(6)  11  Geo.  2,  c.  22,  e.  4 ;  18  Geo.  2,  c.  30,  bs.  2,  3  ;  30  Geo.  3,  c.  7,8.  6; 
30  Geo.  3,  c.  9.  s.  3  ;  36  Geo.  3,  c.  9.  «.  6  ;  37  Geo.  3,  c.  70,  s.  3  :  i6.  c.  123, 
H.  7  ;  62  Geo.  3,  c.  104,  s.  8  ;  ib.  c.  166, 8,  4  ;  67  Geo.  3,  c.  6,  p.  5 ;  60  Geo. 
3  &  1  Geo.  4,  c.  1,  8.  4;  32  &  33  Vict.  c.  62,  s.  28  ;  62  &  63  Vict.  c.  44, 
8.  15  ;  ib.  c.  62,  s.  9. 
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statute  with  a  given  penalty,  and  be  afterwards  repeated 
in  another  statute  with  a  lesser  penalty  attached  to  it,  a 
person  ought  not  to  be  held  liable  to  both.  There  may 
no  doubt  be  two  remedies  for  the  same  act,  but  they 
must  be  of  a  different  nature,"  and  ''when  the  same 
offence  is  re-enacted  with  a  different  punishment  [the 
subsequent  enactment]  repeals  the  former  law."(c)  This 
view  was  adojjted  after  full  consideration  in  Fortestyue  v. 
JBethnai  Green  (1891),  2  Q.  B.  170,  at  p.  178. 

With  reference  to  Acts  not  creating  oflfences  the  rule 
seems  somewhat  different.  It  is  suggested  by  Lord  Bram- 
well  in  Mews  v.  B.  (1882),  8  App.  Cas.  339,  at  p.  350,  that 
where  a  prior  Act  provides  for  one  mode  of  paying  an  ex- 
pense^ and  a  subsequent  Act  provides  a  different  mode  of 
paying  the  same  expense,  the  later  abrogates  the  earlier 
Act,  and  the  Courts  will  not  hold  the  two  Acts  as  alterna- 
tive. But  this  cannot  be  adopted  without  qualification. 
If  the  later  Act  puts  the  expense  upon  a  different  public 
fund  from  that  selected  by  the  earlier  Act,  an  inconsistency 
may  be  justly  inferred ;  but  when  one  Act  saddles  an 
individual  and  another  a  public  fund,  the  two  Acts  can 
stand  together  ;  e.g.,  in  the  case  of  costs.  A  felon  can  now 
be  ordered  to  pay  costs  (d)  incurred  in  prosecuting  him,  and 
the  same  costs  are  also  imposed  on  the  county  rate.(e)  But 
it  has  never  been,  and  could  not,  even  in  the  absence  of  the 
provisions  of  the  Felony  Act,  be  contended  that  the  private 
liability  excluded  recourse  to  the  public  fund  in  a  proper 
case. 

1 0.  As  already  stated,(/)  when  two  statutes,(§r)  although  Oontranety 
both  are  expressed  in  affirmative  language,  are  contrary  statutes. 
in  matter,  the  latter  abrogates  the  former.     "  The  said 


(c)  Per  Lord  Abinger  in  Att.-Gen.  v.  Lockwood  (1842),  9  M.  &  W.  39. 

(d)  By  the  Felony  Act,  1870. 
\e)   7  Geo.  4,  c.  64,  88.  22,  24. 
(/)  AnU,  p.  348. 

\g)  Bat  not  so  with  regard  to  two  sections  of  the  same  statate.  "  How 
can  we  say,'*  said  Jervis,  C.J.,  in  Caatrique  v.  Page  (1863),  13  C.  B.  461, 
that  the  "  one  provision  \h  repealed  by  the  other  when  both  received  the 
royal  assent  at  the  same  moment  ?  ''  Contra  per  Wilberforce  on  Statute  Law, 
p.  293. 
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rule,"  says  Lord  Coke,  "  that  leges  posteriores  priores 
dbrogarU,  was  well  agreed,  but  as  to  this  purpose  can- 
trarium  est  mtdtiplex,  scU.  if  one  is  an  express  and 
material  negative,  and  the  last  is  an  express  and 
material  affirmative,  or  if  the  first  affirmative  and  the 
latter  negative.  In  matter,  although  both  are  affirmative, 
as  by  the  statute  of  33  Hen.  8,  c.  23,  it  is  enacted  that 
if  any  person  being  examined  before  the  £ing's  Council 
....  shall  confess  any  treason  ....  he  shall  be  tried 
in  any  county  where  the  King  pleases,  by  his  commis- 
sion;' and  afterwards  another  law  was  made,  1  &  2 
Ph.  &  Mar.  c.  10,  in  these  words:  'That  all  trials 
hereafter  to  be  had  for  any  treason,  shall  be  had  accord- 
ing to  the  course  of  the  common  law,  and  not  other- 
wise : '  this  latter  Act  (although  the  latter  words  had  not 
been)  hath  abrogated  the  former,  because  they  are  con- 
trary in  matter :  but  it  doth  not  abrogate  the  statute  of 
35  Hen.  8,  c.  2,  of  trial  of  treason  beyond  the  seas,  not- 
withstanding the  negative  words,  because  it  was  not  con- 
trary in  matter,  for  that  was  not  triable  by  the  common 
law."  This  passage  was  quoted  and  approved  by  Lord 
Blackburn  in  Oamett  v.  Bradley  (1878),  3  App.  Cas. 
950,  at  p.  965. 

This  rule  is  often  difficult  to  apply,  because  the 
question  always  arises  whether  the  two  statutes  are 
actually    or    only    apparently    inconsistent    with     one 

r  another.     "  I  do  not  think,"  said  Grove,  J.,  in  RiU  v. 

'Hall  (1876),  1  Ex.  D.  414,  "that  a  mere  accidental 
inconsistency  between  two  statutes  amounts  to  a  total 
repeal  of  the  earlier ;  such  a  doctrine  might  be  pushed 
to  a  mischievous  extent."  "  What  words,"  said  Dr.  Lush- 
ington  in  The  India  (1864),  33  L.  J.  Adm.  193,  "will 
establish  a  repeal  by  implication  it  is  impossible  to  say 
from  authority  or  decided  cases.  If,  on  the  one  hand, 
the  general  presumption  must  be  against  such  a  repeal, 
on  the  ground  that  the  intention  to  repeal,  if  any  had 
existed,  would  have  been  declared  in  express  terms,  so, 
on  the  other  hand,  it  is  not  necessary  that  any  express 
reference  be  made  to  the  statute  which  it  is  intended  to 
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repeal.  The  prior  statute  would,  I  conceive,  be  repealed 
by  implication  if  its  provisions  were  wholly  incompatible 
with  a  subsequent  one ;  or  if  the  two  statutes  together 
would  lead  to  wholly  absurd  consequences;  or  if  the 
entire  subject-matter  were  taken  away  by  the  subsequent 
statute.  Perhaps  the  most  difficult  case  for  considera- 
tion is  where  the  subject-matter  has  been  so  dealt  with 
in  subsequent  statutes  that,  according  to  all  ordinary 
reasoning,  the  particular  provision  in  the  prior  statutes 
could  not  have  been  intended  to  subsist,  and  yet,  if  it 
were  left  subsisting,  no  palpable  absurdity  would  have 
been  occasioned."  It  must  therefore  always  be  a  ques- 
tion for  the  Court  to  decide  whether  this  second  rule  is 
applicable  or  not,  and  in  coming  to  a  decision  on  this 
point  repeal  by  implication  is  never  to  be  favoured.  (A) 
"  We  ought  not  to  hold  a  sufficient  Act  repealed,  not  ^ 
expressly,  as  it  might  have  been,  but  by  implication, 
without  some  strong  reason."(i)  Moreover,  "  every  Act 
must  be  considered  with  reference  to  the  state  of  the  law 
when  it  came  into  operation.  Every  Act  is  made  either 
for  the  purpose  of  making  a  change  in  the  law  or  for  the 
purpose  of  better  declaring  the  law,  and  its  operation 
is  not  to  be  impeded  by  the  mere  fact  that  it  is  incon- J 
sistent  with  some  previous  enactment."(^) 

From  this  rule  it  follows  that  if  one  statute  enacts  Repeal  by 
something   in  general   terms,   and   afterwards    another  S^tof'p"^*" 
statute  is  passed  on  the  same  subject,  which,  although  ^^^^'^^ 
expressed   in   affirmative    language,   introduces    sjpecial  "^ 
conditions  or  restrictions,  the  subsequent  statute  will 
usually  be  considered  as  repealing  by  implication  the 
former,  for  "affirmative  statutes  introductive  of  a  new 
law  do  imply  a  negative."(0     Thus,  in  Hx  parte  Car- 
ruthers  (1807),  9  East  44,  it  appeared  that  13  Geo.  2, 

(A)  Ddbb$  7.  Orand  Junction  Waterworks  (ISS2),  9  Q.  6.  D.  158.  The 
same  view  is  taken  in  the  United  States:  Cope  v.  Cope  (1890)i  137  U.  S. 
682.  at  p.  686. 

{%)  Per  Lord  Bramwell  in  G.  W.  B.  v.  Swindon  RaU.  Co.  (1884),  9  App. 
Cab.  809. 

{ic)  Per  Lord  Langdale  in  Ely  {Dean  of)  ▼.  Bliss  (1852),  5  BeaT.  374. 

(/)  Per  Eyres,  J.,  in  Harcourt  v.  -Foe  (1693),  1  Show.  520. 

Z 
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c.    28,  s.   5,  exempted  from   the   impress   service  any 
harpooner   or   seaman   in    the    Greenland    trade,    bnt 
.  26  Geo.  3,  a  41,  s.   17,  enacted  that  "no  harpooner 

whose  name  shall  be  inserted  in  a  list  shall  be  impressed " 
and  it  was  held  that  this  subsequent  statute  repealed  by 
implication  the  general  provisions  of  the  former  statute 
by  requiring  something  special  to  be  dona"  So,  in 
R  V.  Justices  of  Worcester  (1816),  5  M.  &  S.  457,  it 
was  held  that  43  Eliz.  c.  2,  s.  6,  which  gave  an  appeal 
generally  to  quarter  sessions  as  to  overseers'  accounts, 
was  virtually  repealed  by  17  Geo.  2,  c.  38,  s.  4,  which 
required  the  appeal  to  be  made  to  the  next  quarter 
sessions  after  the  accounts  had  been  audited.  And  in 
Owen  V.  Saunders  (1696),  1  Lord  Baymond  159,  it  was 
held  that  37  Hen.  8,  c.  1,  s.  3,  by  which  the  custm 
rottUorum  might  grant  the  clerkship  of  the  peace  duranU 
bene  jplacito^  was  virtually  repealed  by  1  Will.  &  Mar. 
sess.  1,  c.  21,  s.  5,  by  which  it  was  enacted  that  it  must 
be  granted  for  life,  because  a  grant  quamdiu  se  bene  gesatrii 
was  contrary  to  a  grant  durante  bene  pUwUo, 
\  In  certain  cases  ''  special "  Acts  are  held  to  repeal 
1  impliedly  the  general  law.  Thus,  an  authority  to  place 
a  railway  station  on  a  particular  site  has  been  held  to 
override  the  enactments  relating  to  the  general  line  of 
buildings  in  a  public  Act(m) 
Curtaiimeut  If|  howcver,  a  Subsequent  statute  constitutes  an  ex« 

^thoutre-  emption  or  exception  from  the  operation  of  a  previous 
statute,  or  "  modifies  its  operation  by  the  annexation  of  a 
condition,"(^)  the  previous,  statute  is  not  necessarily  held 
..to  be  repealed.  And  prior  enactments  may  be  rendered 
inoperative  without  being  actually  repealed.  Thus,  the 
priority  given  by  the  Savings  Bank  Act,  1863  (26  4  27 
Vict.  c.  87),  s.  14,  is  taken  away  by  s.  40  of  the  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  although  the 


(m)  City  and  South  London  Subway  Co.  v.  London  County  CouineSL 
(1891),  2  Q.  B.  613. 

(n)  Per  Montagae  Smith,  J.,  in  Mount  y.  Taylor  (186S),  L.  B.  3  C.  P. 
654. 
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prior  Act  is  not  repealed,  inasmuch  as  subsequent  legis- 
lation has  rendered  the  prior  enactment  inapplicable  in 
cases  where  the  estate  of  an  officer  of  a  savings  bank 
within  the  earlier  Act  is  being  administered  in  bank- 
ruptcy, or  in  an  administration  action  in  the  High 
Court,(o)  or,  in  other  words,  is  pro  tanto  avoided  by 
express  enactment  entirely  inconsistent  with  it.  In 
FUHngUm  v.  Cooke  (1847),  16  M.  &  W.  615,  it 
appeared  that  by  29  Eliz.  c.  4,  certain  penalties  were 
imposed  upon  sheriffs  who  took  larger  fees  for  executing 
sl  fi,fa,  than  were  allowed  by  statute,  but  that  by  1  Vict. 
c  55,  it  was  enacted  that  certain  larger  fees  might  in 
future  be  taken  by  sheriffs  if  those  fees  were  sanctioned 
by  the  judges.  Consequently,  it  was  argued  that  the 
8ul)6equent  Act  of  1  Vict.  c.  55,  repealed  the  previous 
Act  as  being  contrariant  to  it.  It  was  held,  however, 
that  as  the  subsequent  statute  only  gave  a  power  to  the 
judges  of  allowing,  and  thereby  rendering  lawful,  an 
additional  payment  for  executing  a  fi,  fa,^  which  power 
the  judges  might  never  exercise,  it  was  wholly  contingent 
in  each  case  which  arose  whether  the  previous  statute 
would  be  altered  or  abrogated  in  pursuance  of  the  subse- 
quent one.  Consequently,  the  operation  of  the  subsequent 
statute  was  not  to  repeal  the  previous  one,  but  merely  to 
constitute  an  exemption  from  the  previous  statute  in 
those  cases  in  which  the  judges  exercised  the  power 
given  to  them.  So,  in  Mount  v.  Taylor  (1868),  L.  E. 
3  C.  P.  645,  it  was  argued  that  the  Statute  of  Gloucester 
{6  Edw.  1,  c.  1),  which  gives  to  the  plaintiff  a  right  to 
recover  costs  if  he  obtains  any  damages,  was  impliedly 
repealed  by  the  County  Court  Acts,  which  enact  that 
under  certain  circumstances  a  successful  plaintiff  shall 
not  recover  costs.  "  But,"  said  Bovill,  C.  J.,  "  it  seems  to 
me  that  these  County  Court  Acts  do  not  amount  to  a 
repeal  of  the  Statute  of  Gloucester.  This  statute  is  the 
foundation    of    the   plaintiff's    right   to    costs,   and    the 

(o)  Re  Waiiams  (1887),  36  Ch.  D,  677  (North,  J.). 
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Coontj  Court  Acts  merely  superadd  conditions  to  the 
plaintiffs  right  to  them  in  certain  cases."  And  in  com- 
menting on  this  case,  Hannen,  J.,  in  Mirfin  v.  Attwood 
(1869),  L.  B.  4  Q.  B.  340,(p)  put  the  rule  of  law  as 
follows : — '*  To  impose  a  condition  on  a  class  of  plaintiffs 
before  they  shall  be  entitled  to  the  benefit  of  a  statute  is 
not  a  repeal  of  that  statute  as  to  them,  and  it  is  only  by 
a  figure  of  speech  that  it  can  be  so  described ;  it  merely 
in  specified  cases  intercepts  the  operation  of  the  statute, 
which  statute  remains  in  existence  and  unrepealed  not- 
withstanding." 
Kepefti  not  If  a  subsequent  statute  contains  nothing  else  contrariant 

hiwnwitiS'or ^  *  previous  bare  recital  in  the  later  Act,  this  "  is  not 
icheduied        sufficient  to  repeal  the  positive  provisions  of  a  former 

forma,  *  ■■•  *■ 

statute  without  a  clause  of  repeal."((2')  And  "  it  would  be 
giving  too  much  effect  to  the  loose  words  in  a  schedule 
if  we  were  to  decide  that  they  had  repealed  the  positive 
directions  of  a  previous  Act."(r) 
Intention  to  be  Evon  if  a  Subsequent  statute  taken  strictly  and  gram- 
ntheriLn  matically  is  contrariant  to  a  previous  statute,  yet  if  at  the 
fl^'^^^''"^-  same  time  the  intention  of  the  Legislature  is  apparent  that 
the  previous  statute  should  not  be  repealed,  it  has  been  in 
several  cases  held  that  the  previous  statute  is  to  remain 
unaffected  by  the  subsequent  one.  Thus,  in  Bro.  Abr. 
tit.  Parliament,  52,  is  this  passage :  ''Where  a  statute  is 
that  the  merchant  shall  import  bullion  of  two  marks  for 
every  sack  of  wool  exported,  and  then  another  statute  was 
made  that  the  merchant  should  not  be  charged  unless  for 
the  ancient  custom  only,  this  does  not  repeal  the  first 
statute."  So,  in  Williams  v.  Pritchard  (1790),  4  T.  B.  2, 
where  houses  built  on  land  embanked  from  the  Thames  in 
pursuance  of  7  Gleo.  3,  c.  37,  were  by  that  Act  declared 


{p)  HannoD,  J.,  differed  from  tbe  majority  of  the  Court,  Lush  and  Harei^ 
JJ.,  who  held  tiiat  in  certain  cases  the  Statute  of  Gkracester  was  repealed  by 
the  County  Court  Acts,  and  that  havin);  been  once  repealed  by  those  Acts  it 
remained  repealed  by  virtue  of  Lord  Brougham's  Act  (13  &  14  Vict.  c.  21), 
B.  5,  notwitnstanding  the  repeal  of  the  repealing  Acts.  It  is  now  wholly 
repealed. 

{q)  Ashhuret,  J.,  in  Dore  v.  Gray  (1788).  2  T.  R.  366. 

(r)  Per  Patteson,  J.,  in  Alhn  y.  Flicker  (1839),  10  A.  &  E.  640,  at  p.  643. 
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to  be  vested  in  the  owners  of  the  adjoining  ground  free 
Jram  all  taxes  and  assessments  whatsoever,  the  question  arose 
whether  that  enactment  exempted  such  houses  from  a  land- 
tax  imposed  by  a  subsequent  Act  of  27  Greo.  3.  The  Court, 
in  holding  that  such  houses  were  exempted  by  virtue  of 
the  previous  Act  of  7  Gteo.  3,  c.  3  7,  said  as  follows  : — **  It 
cannot  be  contended  that  a  subsequent  Act  will  not  con- 
trol the  provisions  of  a  prior  statute  if  it  were  intended 
to  have  that  operation,  but  there  are  several  cases  in  the 
books  to  show  that  where  the  intention  of  the  Legislature 
was  apparent  that  the  subsequent  Act  should  not  have 
such  an  operation,  there,  even  though  the  words  of  the 
statute  taken  strictly  and  grammatically  would  repeal  a 
former  Act,  the  Courts  of  law,  judging  for  the  benefit  of 
the  subject,  have  held  that  they  ought  not  to  receive  such 
a  construction." 

The  general  rule,  that  prior  statutes  are  held  to  he^oeneraua 
repealed  by  implication  by  subsequent  statute  if  the  two  2on  derogant. 
axe  contrariant,  is  said  not  to  apply  if  the  prior  enactment 
is  special  and  the  subsequent  enactment  is  general,  the 
general  yul^  of  law  being,  as  stated  by  Lord  Selbome 
in  Setaard  v.  Vera  Cruz  (1885).  10  App.  Cas.  68,  "that 
where  there  are  general  words  in  a  later  Act  capable 
•of  reasonable  and  sensible  application  without  extending 
them  to  subjects  specially  dealt  with  by  earlier  legisla;tion, 
you  are  not  to  hold  that  earlier  and  special  legislation 
indirectly  repealed,  altered,  or  derogated  from  merely 
by  force  of  such  general  words,  without  any  indication 
of  a  particular  intention  to  do  so."  This  rule  of  law  is 
expressed  by  the  maxim,  Generalia  spedalibtLs  non  dero^ 
garU. 

And  in  QameU  v.  BradUy  (1878),  3  App.  Cas.  950, 
after  discussing  and  approving  the  opinion  of  Tumei 
L.J.,  upon  the  same  subject,  given  in  Gathercole  v. 
Hawkins  (1855),  6  De  G.  M.  &  G.  1,  Lord  Hatherley  put 
the  rule  thus :  "  An  Act  directed  towards  a  special  object 
or  special  class  of  objects  will  not  be  repealed  by  a  subse- 
quent general  Act  embracing  in  its  generality  those  par- 
ticular objects,  unle^  some  reference  be  made,  directly  or 
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bj  necessary  inference,  to  the  preceding  special  Act''(s) 
Thus,  in  B.  v. Poor  Law  Commissioners  (1837),  6  A.  &E.  1, 
it  appeared  that  a  local  Act  (59  Gteo.  3,  c.  xxxix.)  vested 
in  certain  ex-ojicio  directors  and  forty  other  persons  nomi- 
nated by  the  vestry  the  powers  of  overseers  of  the  poor. 
While  the  parish  was  under  this  Act  the  Poor  Law  Com- 
missioners were  empowered  by  the  Poor  Law  Act  (4  &  5 
Will  4,  c.  76),  s.  39,  to  "  direct  that  the  administrataon 
of  the  laws  for  the  relief  of  the  poor  of  any  single  parish 
shall  be  governed  and  administered  by  a  board  of  guar- 
dians," to  be  elected  in  a  certained  prescribed  manner. 
It  was  argued,  and  ultimately  held  by  the  majority  of  the 
Court,  that  the  local  Act  was  not  impliedly  repealed  by 
the  subsequent  public  Act.     "The   Cotirt  is  urged  to 
decide,"  said  Patteson,  J.,  "  that  [s.  39  of  4  &  5  Will.  4, 
c.  76],  from  the  generality  of  the  expressions  used  in  it^ 
applies  to  all  parishes  without  any  limitation,  and  that  it 
necessarily  gives  an  implied  power  to  the  Poor  Law  Com- 
missioners to  repeal  at  their  will  and  pleasure  all  local 
Acts  so  far  as  they  r^ard  the  administration  of  the 
Poor  Laws.     If  the  Legislature  had  intended  to  give  so 
extensive  a  power  to  the  Commissioners,  it  might  reason- 
ably have  been  expected  that  it  would  have  done  so  in 
express  terms.     Even  without  express  terms,  if  s.  39 
would  be  inoperative  unless  such  construction  were  put 
upon  it,  the  Court  might  be  compelled  to  infer  that  such 
a  power  was  implied.     If,  however,  the  section  can  be 
made  fully  effectual  by  a  more  limited  construction,  therd 
can  be  no  conclusive  proof  that  the  more  extensive  power 
was  contemplated." 
.  •  V .     The  same  canon  of  construction  has  also  been  appUed 
.  "^     .     \       in  the  case  of  the  Rules  of  the  Supreme  Court  (0  wid 
County  Courts,(w)  which  have  been  held  not  to  repeal 

. ..  the  provisions  of  special  statutes  in  particular  cases  as  to 

^  costs. 

'  ^     The  reason  of  this  rule  was  thus  stated  by  Wood,  V.C, 
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$)  But  see  JPbUock  ▼.  Lands  Improvement  Co.  (1887),  37  Ch.  D.  661. 
k)  Hatker  v.  Wood  (1884),  54  L.  J.  Q.  B.  419. 
[tt)  Beeve  ▼.  Oibton  (1891),  1  Q.  B.  652. 
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in  London  and  Blackwail  Bail.  Co.  v.  Limehouse  (1857), 
3  K.  &  J  128.  "  The  Legislature,"  said  he,  "  in  passing  a 
special  Act,  has  entirely  in  its  consideration  some  special 
power  which  is  to  be  delegated  to  the  body  applying  for 
the  Act.  on  public  grounds.  When  a  general  Act  is  sub- 
sequently passed,  it  seems  to  be  a  necessary  inference 
that  the  Legislature  does  not  intend  thereby  to  regulate 
all  cases  not  specially  brought  before  it,  but  looking  to 
the  general  advantage  of  the  community,  without  refer- 
ence to  particular  cases,  it  gives  large  and  general  powers 
which  in  their  generality  mighty  except  for  this  very  whole- 
some rule  of  interpreting  statutes,  override  the  powers 
which,  upon  consideration  of  the  particular  case,  the 
Legislature  had  before  conferred  by  the  special  Act  for 
the  benefit  of  the  public.  The  result  of  a  contrary  rule 
of  construction  would  be  that  the  Legislature,  having 
authorized  by  a  special  Act  the  construction  of  some 
public  work,  would  be  supposed  afterwards  by  a  general 
Act  to  throw  it  into  the  power"  of  a  few  persons  to 
prevent  that  public  work  from  being  carried  out.  Again, 
in  Thorpe  v.  Adams  (1871),  L.  E.  6  C.  P.  135,  Bovill, 
C.J.,  commented  upon  this  rule  as  follows :  **  When," 
said  he,  **  we  look  at  the  mode  in  which  Acts  of  Parlia- 
ment are  passed,  it  cannot  be  presumed  or  conceived  that 
the  Legislature  had  had  brought  to  its  consideration  all 
the  special  Acts  and  legislation  which  affect  companies  or 
individuals,  and  that  is  one  reason  for  the  adoption  of  this 
general  rule."  And  Willes,  J.,  added :  "  The  good  sense 
of  the  law  as  laid  down  by  my  lord  is  quite  obvious, 
because  if  a  Bill  had  been  brought  into  Parliament  to 
repeal  a  local  Act,  it  would  never  have  been  allowed  to 
pass  into  law  without  notice  to  the  parties  whose  interests 
were  affected  by  it,  and  opportunity  being  given  to  them 
to  be  heard  in  opposition  to  it,  if  necessary ;  whereas,  a 
general  provision  in  a  public  Act  is  discussed  with  reference 
to  general  policy,  and  without  any  reference  to  private 
rights,  with  which  there  is  no  intention  on  the  part  of  the 
liCgislature  to  interfere."  And  again,  in  Taylor  v.  Oldham 
(1877),  4  Ch.  D.  410,  Jessel  M.R.,  having  stated  the 
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rule  as  given  above  as  to  the  effect  of  general  pToviflkms 
in  statutes  upon  special  provisions,  added :  **  If  jou  once 
admit  the  doctrine  that  the  general  provisions  are  to 
overrule  the  special  ones,  anybody  getting  a  clause  inserted 
in  a  [private]  Bill  ought  to  be  heard  on  every  clause  in 
it.  It  would  be  simply  impossible  to  conduct  private 
legislation  at  all  if  any  such  doctrine  were  admitted  or 
prevailed."  A  good  illustration  of  the  working  of  this 
rule  was  given  by  Wood,  V.C,  in  FUxgerald  v.  Champnc^ 
(1861),  30  L.  J.  Ch.  782,  with  regard  to  the  operation 
of  the  Fines  and  Becoveries  Act,  ''by  which,  in  the 
largest  words,  every  tenant  in  tail  is  authorized  to  bar 
his  entail  even  in  those  estates  in  which  the  reversion  is 
in  the  Crown,  which  formerly  could  not  be  barred/'  **  No 
one,"  said  the  Vice-Chancellor,  ''  would  think  of  arguing, 
or  could  aigue  successfully,  that  that  Act  would  affect 
the  entails  made  by  special  Act  of  Parliament,  such  as 
the  Marlborough,  the  Wellington,  or  the  Shrewsbuiy 
entails.  And  the  reason  is  that  the  Legislature,  having 
had  its  attention  directed  to  a  special  subject,  and  having 
observed  all  the  circumstances  of  the  case  and  provided 
for  them,  does  not  intend  by  a  general  enactment  after- 
wards to  derogate  from  its  own  Act  where  it  makes  no 
special  mention  of  its  intention  so  to  do." 

But  the  rule  must  not  be  pressed  too  far,  for,  as  Bram- 
well,  L.J.,  said  in  Pdlas  v.  Neptune  Ins,  Co.  (1880),  5  C.  P. 
D.  40, "  a  general  statute  may  repeal  a  particular  statuta" 
And  if  a  special  enactment,  whether  it  be  in  a  public  or  a 
private  Act,  and  a  subsequent  general  Act  are  absolutely 
repugnant  and  inconsistent  with  one  another,  the  Courts 
have  no  alternative  but  to  declare  the  prior  special  enact- 
ment repealed  by  the  subsequent  general  Act.  Thus,  in 
Bramston  v.  Colchester  (1856),  6  E.  &  B.  246,  it  was  held 
that  the  provisions  of  a  local  Act,  under  which  certain 
arrangements  had  been  made  for  maintaining  borough 
prisoners  in  county  gaols,  were  repealed  by  the  general 
Prison  Act  of  5  &  6  Vict.  c.  96,  s.  18,  "for,"  said  Lord 
Campbell,  C.J.,  "  I  think  it  was  the  intention  of  the 
Legislature  to  sweep  away  all  local  peculiarities,  though 
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danctloned  by  special  Acts,  and  to  establish  one  uniform 
system  except  in  so  far  as  there  are  express  exceptions ; " 
and  Wightman,  J.,  added,  "  It  was  intended  to  make  one 
general  law  superseding  all  local  laws  as  to  prisons  and 
repealing  all  local  Acts."  So,  also,  in  Oreat  Central  Gas 
Co.  V.  aarke  (1863),  13  C.  B.  N.  S.  838,  it  appeared  that 
by  a  local  Act  the  gas  company  was  limited  to  a  charge 
of  48,  per  1000  feet,  but  by  the  subsequent  public  Act 
of  23  &  24  Vict  c.  125,  the  company  was  compelled  to 
supply  gas  of  a  much  better  quality  and  was  allowed  to 
-charge  a  maximum  price  of  4^.  6d.  per  1000  feet.  It  was 
contended,  and  the  Court  ultimately  held,  that  the  local 
Act  was  impliedly  repealed  by  the  subsequent  public  Act, 
and  that  consequently  the  limitation  as  to  price  contained 
in  the  local  Act  ceased  to  operate.  *'  Although,"  said  the 
Court,  "  the  section  in  the  private  Act  [which  limits  the 
price]  is  not  in  terms  repealed,  it  is  quite  inconsistent  with 
a  clause  in  a  subsequent  public  Act.  That  is  sufficient  to 
^et  rid  of  the  clause  in  the  private  Act."  So,  in  Daw  v. 
Metropolitan  Board  of  Works  (1862),  31  L.  J.  C.  P.  223, 
it  was  held  that  the  provision  in  18  &  19  Vict  c.  120, 
s,  141,  which  gave  the  Metropolitan  Board  power  to  alter 
the  names  of  streets,  impliedly  repealed  11  &  12  Vict, 
o.  clxiiL  80  far  as  it  previously  conferred  the  same  power 
on  the  Commissioners  of  Sewers.  And  in  Duncan  v. 
JScottish  K  E.  Bail.  Co.  (1870),  L.  R.  2  H.  L.  (Sc.)  20,  it 
was  held  that  the  exemption  from  liability  to  pay  rates 
which  was  conferred  on  the  defendant  railway  company 
by  the  special  Acts  under  which  it  was  made  was  taken 
away  by  the  subsequent  Poor  Law  Amendment  Act, 
because,  as  Lord  Westbury  said,  "  the  rule  given  by  this 
Poor  Law  Act  is  wholly  inconsistent  with  the  exemption 
contained  in  the  company's  special  Acts." 

In  The  Duke  of  MarJhorowgWs  Parliaynentary  ^5^a<«5  Meet  of  rule 
{1891),  8  Times  L.  R.  179,  the  question  arose  whether 
the  Settled  Land  Acts  had  repealed  the  fetter  on  alienation 
of  land  imposed  by  5  Anne,  c.  3,  annexing  certain  lands  to 
the  title  of  Duke  of  Marlborough.  Chitty,  J.,  said,  at 
p.  181 :  ''It  was  argued  that,  as  these  lands  were  by  the 
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statute  of  Anne  annexed  to  the  title,  the  enabling  provisions 
of  8.  58  of  the  Act  of  1882  were  not  applicable.  However, 
to  uphold  this  argument  it  would  be  necessary  to  make 
an  addition  to  the  saving  clause  in  s.  58,  and  this  the 
Court  was  not  at  liberty  to  do.  It  was  also  said  that 
general  Acts  of  Parliament  do  not  derogate  from  particular 
Acts,  and  that  the  onus  of  finding  in  the  Act  of  1882 
enabling  words  rested  on  the  applicant.  He,  however, 
held  that  there  was  a  sufficient  intention  shown  in  the 
Act  of  repealing  particular  Acts.  There  was  no  ground 
for  holding  that  the  Legislature  had  ^ny  intention  of 
restricting  the  operation  of  the  enactment.  It  was  to  be 
borne  in  mind  that  the  general  object  of  the  Act  was  to 
aid  the  owners  of  landed  property  in  the  circumstances  of 
agricultural  depression  which  existed  when  it  was  passed, 
and  also  that  the  tenant  for  life  having  recourse  to  the 
Act  did  not  put  the  capital  moneys  into  his  own  pocket,  but 
they  had  to  be  expended  for  the  benefit  of  the  inheritance. 
Such  considerations  were  as  applicable  to  lands  cuinexed 
to  dignities  as  they  were  to  lands  in  ordinary  settle- 
ment 

In  Earl  of  Shrewsbury  v.  Scott  (1859),  6  C.  B.  N.  S.  1, 
a  similar  point  was  raised.  The  facts  of  the  case  were  as 
follows : — By  the  private  Act  of  6  Geo.  1,  c.  29,  a  settle- 
ment was  made  as  to  the  Shrewsbury  estates.  By  s.  8 
of  that  Act  it  was  enacted  that  the  estates  should  alwavs 
follow  the  title  and  should  be  inalienable,  but  the  section 
contained  a  proviso  to  the  effect  that  if  the  first  or  any 
other  son  of  the  then  Earl  or  any  the  heirs  male  of  such 
son  should  abjure  the  Catholic  religion  and  become  a 
Protestant,  his  disability  to  alienate  should  cease.  It  was 
contended  (among  other  arguments)  that  this  8th  section^ 
which  prevented  alienation  except  in  the  event  of  the 
holder  of  the  estates  becoming  a  Protestant,  was  impliedly 
repealed  by  the  Catholic  Emancipation  Act  (10  Geo.  4» 
c.  7).  "  We  are  told,"  Cockbum,  C.J.,  said  in  his  judg- 
ment, ''  that  we  must  not  construe  and  give  effect  to  this 
8th  section  by  reference  solely  to  its  terms.  We  are 
asked  to  interpret  and  give  effect  to  it,  looking  at  it  not 
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merely  as  an  enactment  specially  intended  to  affect  these 
estates  alone,  but  as  a  provision  of  the  general  public  law 
affecting  the  rights  or  disabilities  of  Catholics  introduced 
into  this  private  Act  to  keep  it  in  harmony  with  the 
general  law.  It  is  said  that  whereas  the  persons  who 
were  to  take  estates  under  the  settlement  were  Catholics, 
and  therefore  by  the  law  of  the  land,  as  it  then  stood, 
incapacitated  from  taking  these  estates,  and  the  2nd  section 
had  been  introduced  to  relieve  them  from  this  disability 
and  to  give  them  an  exemption  from  the  then  state  of  the 
law,  the  8th  section  was  added  for  the  purpose  of  prevent- 
ing the  boon  and  privilege  thus  conceded  from  operating 
to  the  extent  of  enabling  them  to  alienate  the  estate  con- 
trary to  the  existing  law,  by  which  the  power  of  alienation 
was  taken  away  from  Catholics.  The  importance  of  this 
contention  is  this — they  say  that  this  having  been  the 
reason  why  this  clause  was  introduced  into  this  Act,  so 
soon  as  by  the  alteration  of  the  general  law  of  the  land  the 
disabilities  of  the  Catholics  were  removed  the  clause  fell 
to  the  ground  by  the  effect  of  the  general  legislation,  and 
the  tenant  in  tail  held  the  estate  relieved  from  the  clog 
or  incumbrance  which  had  before  been  imposed  upon  it." 
This  ingenious  argument,  for  various  reasons  which  appear 
fully  in  the  judgments  delivered  in  the  case,  did  not  pre- 
vail. Had  it  been  discussed  on  its  own  merits  alone,  it 
may  be  that  the  result  would  have  been  different,  but,  at 
any  rate,  the  argument  is  worth  noticing  i|i  discussing  the 
effect  of  general  Acts  upon  prior  special  enactments. 
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1.  It  is  a  common  practice  to  specify  in  Acts  of  Parliament 
the  day  in  which  the  Act  is  to  come  into  operation.   If  a 
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certain  day  is  named,  an  Act  "  which/'  as  the  Court  said 
in  Tomlinson  v.  BuUock  (1878),  4  Q.  B.  D.  232,  "  comes 
into  operation  on  a  given  day,  becomes  law  as  soon  as  / 
the  day  commences."  This  rule  is  adopted  in  the  Inter-  PreMot  Buie. 
pretation  Act»  1889,  s.  36,  sub-s.  2,  which  provides 
that  Acts  passed  after  1889,  and  any  Order  in  Council,  / 
order,  warrant,  scheme,  letters  patent^  rules,  regulations, 
or  bylaws  made  under  such  Acts,  if  expressed  to  come 
into  operation  on  a  particular  day,  are  to  be  read  as 
coming  into  operation  immediately  on  the  expiration 
of  the  previous  day.  But  an  Act  will  not  have  any 
operation  untU  the  day  for  its  commencement,  even  though 
the  sections  of  the  Act  may  have  been  framed  as  if  it  would 
come  into  operation  immediately  it  receives  the  royal  as- 
Bent.(a)  The  reason  of  this  was  pointed  out  in  Wood  v. 
liiley  (1867),  L.  R.  3  C.  P.  27,  namely,  "  because  the  last 
thing  settled  is  when  the  Act  shall  come  into  operation  ; 
therefore  all  the  sections  are  to  be  considered  as  speaking 
from  the  date  so  fixed,  and  are  all  governed  by  the  last  sec- 
tion," which  is  the  section  which  fixes  the  date.  If,  how- 
ever, it  is  not  specially  mentioned  in  the  Act  when  it  is 
to  come  into  operation,  it  is  enacted  by  33  Greo.  3,c.  13, 
that  "the  Clerk  of  the  Parliaments  shall  indorse  (in 
English)  on  every  Act  of  Parliament  which  shall  pass 
after  April  8,  1793,  immediately  after  the  title  of  such 
Act,  the  day,  month,  and  year  when  the  same  shall  have 
passed  and  shall  have  received  the  royal  assent,  and  such 
indorsement  shall  be  taken  to  be  a  part  of  such  Act  and, 
to  be  the  date  of  its  commencement  when  no  other 
commencement  shall  be  therein  provided/'  Consequently 
as  it  was  pointed  out  by  the  Court  in  It.  v.  Middlesex 
(1831),  2  B.  &  Ad.  821,  if  one  Act  receives  the  royal 
assent  a  few  days  after  another  Act  and  the  two  Acts  are 
contrariant, "  the  one  which  received  the  royal  assent  last 
will  have  the  effect  of  repealing  the  other.  Ic  is,  how- 
ever, sometimes  specially  enacted  that  a  statute  is  to 

{a)  In  the  Real  Property  limitation  Act^  1874,  the  commencement  of  the 
Act  was  postponed  till  five  years  after  its  passing. 
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come  into  operation  on  some  day  prior  to  the  day  on 
which  it  receives  the  royal  assent.(i)  Thus,  in  Jamieson 
v.  Att.'6en.  (1833),  Alcock  &  Nap.  375,  it  was  held  that 
1  Will.  4,  c.  49,  s.  1,  which  enacted  that  certain  duties 
should  be  levied  from  March  15,  1830,  but  did  not 
receive  the  royal  assent  until  July  16,  1830,  operated 
from  March  15. 

Where  an  Act  passed  after  1889  does  not  come  into 
operation  immediately  upon  its  passing,  and  confers  powers 
to  do  anything  for  the  purpose  of  the  Act,  the  power  may 
be  exerdsed  unless  a  contrary  intention  appears  before 
the  commencement  of  the  Act,  so  far  as  is  necessary  or 
expedient  for  the  purpose  of  bringing  the  Act  into  (effective) 
operation  at  the  date  of  its  commencement.  But  no  in* 
strument  made  under  the  power  comes  into  operation 
before  the  commencement  of  the  Act  unless  a  contrary 
intention  appears  in  the  Act(c)  These  provisions  are 
intended  to  enable  the  judicial  and  administrative  depart- 
ments of  State  to  frame  and  publish  Orders  in  Council 
and  the  like  and  Bules  of  Court  in  the  interval  between 
the  passing  and  commencement  of  any  Act  for  the  due 
application  and  enforcement  of  which  they  deem  expe- 
dient. 

Before  the  passing  of  33  G^o.  3,  a  13,  all  statutes  were 
considered  to  come  into  operation  on  the  first  day  of  the 
session  in  which  they  were  passed,  unless  they  contained 
an  express  proviso  to  the  contrary.  This  rule  is  stated 
by  Lord  Coke  in  4  Inst  25,  and  was  acted  upon  in 
several  early  cases,  though  it  does  not  appear  to  have 
been  finally  settled  till  the  decision  of  the  House  of  Lords 


(6)  It  18  stated  in  Dwarria  on  Statates  (2nd  ed.),  p.  544.  and  also  in  Maxwell 
on  SUtntes,  p.  383,  on  the  anthoritj  otBym  y.  Ciarvalko  (1835),  4  Not.  & 
Mann.  893,  that "  where  a  particular  day  it  named  for  the  oommencement  of 
the  operatioD  of  a  statute,  hut  the  rojal  assent  is  not  given  till  a  later  daj, 
the  Act  would  come  into  operation  only  on  the  later  day."  This  rule  is  not 
borue  out  by  the  case  cited,  which  merely  decides  that  as  the  language  of 
s.  30  of  3  &  4  Will.  4,  c.  42,  is  "  prospective  only,**  it  cannot  apply  to  aoy 

Snteeeding  which  took  place  before  the  Act  was  passed.    In  ¥)reeman  v^ 
loyei  (1834),  1  A.  &  £.  338,  a  diffisrent  decision  was  come  to  as  to  s.  31  of  the 
same  Act,  the  language  of  that  section  "  not  beiug  in  its  terms  prospective.*' 
(c)  Int.  Act,  1889,  s.  37. 
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in  Att.-Gen.  v.  ParUer  (1772),  6  Bro.  P.  C.  486.  In  many 
cases  (d)  this  was  found  to  operate  with  great  unfairness 
through  the  retrospective  operation  which  Acts  had  in 
consequence  ;  and  where  two  Acts  passed  in  the  same 
session  were  repugnant,  it  was  impossible,  as  Lord 
Tenterden  pointed  out  in  i2.  v.  Middlesex  (1831),  2  B. 
&  Ad.  821,  to  know  which  of  the  two  ought  to  be  held 
to  repeal  the  other.  It  was  for  these  reasons,  no  doubt, 
that  the  above-mentioned  statute  of  33  Geo.  3,  c.  13,  was 
passed. 

As  an  English  (e)  Act  of  Parliament  comes  into  force,  as  Opemtion  of 
a  rule,  on  receipt  of  the  royal  assent,  and  does  not  depend  fetonho 
ou  promulgation  or  publication,(/)  it  binds  the  lieges  in  could  notknow 
many  cases  before  it  has  been   physically  possible  to  ence. 
ascertain  its  terms.     In  accordance  with  the  principle  of 
law    exp)*essed  by  the    legal    maxim,   Ignorantia   juris 
neminem   excusat,  the  moment    an    Act    of  Parliament 
actually  comes   into  operation,   strictly  speaking,  every 
person   who   is    amenable    to    the  law   of    England   is 
affected  by  it,  even  although  it  may  be  morally  certain 
that  he  could  not  know  that  the  statute  in  question  hsA_, 
been  passed.     This  was  laid  down  by  Lord  Eldon  in 
-B.  V.  Bailey  (1800),  Buss.  &  E.  4,  where  the  prisoner  was 
indicted  under  an  Act  of  which  it  appeared  he  could  not 
have  known  the  existence  at  the  time  he  committed  the 
offence  with  which  he  was  charged ;  but  Lord  Eldon  told 
the  jury  that  he  was  of  opinion  that  he  was,  in  strict  law, 
guilty  under  the  statute,  although  he  could  not  have  known 
that  it  had  been  passed,  and  that  his  ignorance  of  the 
fact  cx)uld  in  no  otherwise  affect  the  case  than  that  it 
might  be  the  means  of  recommending  him  for  a  pardon ; 
and  this   ruling  was    subsequently  upheld   by  all   the 
judges,   and    on   their  recommendation   a    pardon   was 
granted  to  the  prisoner,  on  the  ground  that  he  could  not 


{d)  See  LaiLe»8  ▼.  HdmeB  (1792),  4  T.  R.  660,  et  eas.  ibi  cit. ;  R,  y. 
JBailey  (ISOO),  Bass.  &  R.  1 ;  Bryant  ▼.  WUherg  (1813),  2  M.  &  S.  131. 

(e)  Ttie  law  of  America  and  France  as  to  this  ia  diBCussed  in  Dwarria  on 
Statntea  (2nd  ed.)i  p.  545. 

'  f)  Vide  anU,  p.  34. 
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at  the  time  he  committed  the  offence,  have  known  of 
the  existence  of  the  Act  of  Parliament.  It  may,  how- 
ever, be  observed  that  it  was  suggested  by  the  Conrt  in 
Bums  V.  Ninodl  (1880),  5  Q. B.  D.  454,  that  "before  a 
continuous  act  or  proceeding,  not  oiginally  unlawful,  can 
be  treated  as  unlawful  by  reason  of  the  passing  of  an 
Act  of  Parliament  by  which  it  is  in  terms  made  so,  a 
reasonable  time  must  be  allowed  for  its  discontinuance, 
and  though  ignorance  of  the  law  may  of  itself  be  no 
excuse  for  any  one  who  may  act  in  contravention  of  iW 
such  ignorance  may  nevertheless  be  taken  into  account 
when  it  becomes  necessary  to  consider  the  circumstances 
under  which  the  Act  or  proceeding  was  continued  and 
when  and  how  it  was  discontinued  with  a  view  to  deter- 
mine whether  a  reasonable  time  had  elapsed  without  its 
being  discontinued."  It  is  desirable  that  some  interval 
should  be  given  for  people  to  have  a  physical  possibility 
of  learning  the  terms  of  a  new  law,  but  this  is  not  always 
possible,  nor  could  any  uniform  delay  between  passing  and 
commencement  be  safely  prescribed. 

If  an  Act  is  passed  for  the  purpose  of  continuing  an 
expiring  Act,  it  is  enacted  by  48  Greo.  3,  c.  106,  that  if 
the  expiring  ''Act  shall  have  expired  before  the  Bill  for 
continuing  the  same  shall  have  received  the  royal  assent, 
such  continuing  Act  shall  be  deemed  and  taken  to  have 
effect  from  the  date  of  the  expiration  of  the  Act  intended 
to  be  continued  as  fully  and  effectually  as  if  such  con- 
tinuing Act  had  actually  passed  before  the  expiration  of 
such  Act,  except  it  be  otherwise  specially  provided  in 
such  continuing  Act :  Provided  nevertheless,  that  nothing 
herein  contained  shall  extend  to  affect  any  person  with 
any  punishment,  penalty,  or  forfeiture  by  reason  of  any- 
thing done  or  omitted  to  be  done  by  such  person  contrary 
to  the  provisions  of  the  Act  so  continued  between  the 
expiration  of  the  same  and  the  date  at  which  the  Act 
continuing  the  same  may  receive  the  royal  assent.'' 

If  an  Act  passed  after  1850  repeals  wholly  or  in  part 
any  former  enactment,  and  substitutes  provisions  in  place 
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of  the  repealed  enactment,  the  latter  remains  in  force  imtil 
the  substituted  provisions  come  into  operation.(5r) 

2.  "  A  statute  is  to  be  deemed  to  be  retrospective  which/Moaning  of 
takes  away  or  impairs  any  vested  right  acquired  under  wretJ^poot- 
existing  laws,  or  creates  a  new  obligation,  or  imposes  8'*^?J^^*^ 
new  duty,  or  attaches  a  new  disability  in  respect  to  trans- statute. 
actions  or  considerations  already  past."(A)  But  a  statute 
is  not  properly  called  retrospective  merely  "  because  a  part 
of  the  requisites  for  its  operation  is  drawn  from  a  time^ 
antecedent  to  its  passing."  "  A  statute,"  said  Sir  James 
Wilde  in  Wattmi  v.  Wattoii  (1866),  L.  E.  1  P.  &  M.  229, 
"  cannot  be  said  to  have  a  retrospective  operation  because 
it  applies  a  new  mode  of  procedure  to  suits  which  com- 
menced before  its  passing."  This  was  also  pointed  out 
in  K  v.  Whitechapel  (1848),  12  Q.  B.  127,  by  Lord  Den- 
man,  C.J.  In  that  case  the  parish  of  Whitechapel  had 
taken  proceedings  for  the  removal  of  a  pauper  widow 
immediately  after  her  husband's  death.  But  before  she 
had  actually  been  removed,  the  9  &  10  Vict.  c.  66,  was 
passed,  which  enacted  by  s.  2  that  no  widow  should  be  re- 
movable until  one  year  after  her  husband's  death.  It  was 
then  argued  on  behalf  of  the  parish  that  it  would  be  con- 
struing the  Act  retrospectively  if  it  was  made  to  apply  to 
the  case  of  this  woman,  who  had  become  a  widow  before 
the  Act  was  passed.  It  was  held,  however,  that  the  Act 
did  apply  to  her  case,  and  that  she  could  not  be  removed 
until  the  expiration  of  a  year  from  her  husband's  death. 
**  It  was  argued,"  said  Lord  Denman,  "  that  the  operation 
of  the  statute  was  confined  to  persons  who  had  become 
i^idows  after  the  Act  passed,  and  that  the  presumption 
against  a  retrospective  operation  being  intended  supported 
this  construction,  but  we  have  before  shown  that  the 
statute  is  in  its  direct  operation  prospective  only,  and  only 
relates  to  future  removals,  and  that  it  is  not  properly  called 


(g)   Interpretation  Act,  1889,  bs.  11  (2),  41,  repealing  and  re-enacting 
Brougham's  Act  (13  &  14  Vict.  c.  21),  a.  6. 
(A)  ^Sedgwick  on  Statutory  Law  (2nd  ed.)>  p.  160. 
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a  retrospective  statutey  because  a  part  of  the  requisites  for  its 
action  is  drawn  from  time  antecedent  to  its  pa^ng.'^ 
Differonoe  A  retrospective  statute  is  different  from  an  ex  post  facto 
trospectivo"  statute((f))  "Every  ex  post  facto  law/*  said  Chuse,  J.,  in 
M6^'7tS^L  ^^^  V- ^^"  (1798),  3  Dallas  (U.  S.)  at  p.  391,  "must 
necessarily  be  retrospective,  but  every  retrospective  law 
is  not  an  ex  post  facto  law.  Every  law  that  takes  away 
or  impairs  rights  vested  agreeably  to  existing  laws  is  retro- 
spective. Thus,  statutes  of  oblivion  or  pardon  are  certainly 
retrospective,  and  literally  both  concerning  and  after  the 
facts  committed.  But  I  do  not  consider  any  law  ex  post 
facto  that  mollifies  the  rigour  of  the  criminal  law,  but  only 
those  that  create  or  aggravate  the  crime  or  increase  the 
punishment  or  change  the  rules  of  evidence  for  the  pur- 
pose of  conviction There  is  a  great  and  apparent 

difference  between  making  an  unlawful  act  lawful  and  the 
making  an  innocent  action  criminal  and  punishing  it  as  a 

crime."(*) 
Ketrospec-  The  Act  of  1793  in  no  way  prevents  Parliament  from 

Himied?^  ^*^  making  an  Act  retrospective  if  the  intention  to  do  so  is 
apparent.  "  No  one  denies,''  said  Dr.  Lushington  in  The 
Ironsides  (1862),  31  L.  J.  P.  M.  &  A.  131,  "  the  com- 
petency of  the  Legislature  to  pass  retrospective  statutes 
if  they  think  fit,(0  and  many  times  they  have  done  so." 
Philosophical  writers  (m)  have,  it  is  true,  denied  that  any 
Legislature  ought  to  have  such  a  power,  and  it  is  indis- 
putable that  to  exercise  it  under  ordinary  circumstances 
must  work  great  injustice.  Consequently,  the  general 
rule  laid  down  by  the  Courts  is,  as  Lord  O'Hagan  said  in 


(i)  Blackstone  (Comm.  vol.  i.  p.  46)  deaoribes  ex  post  fado  laws  m  tboie 
by  which  "  after  an  action  indifferent  in  itself  is  committed,  the  Legislatare 
then  for  the  first  time  declares  it  to  have  been  a  crime,  and  inflicts  s 
punishment  upon  the  person  who  has  committeil  it."  Acts  of  indemnity  are, 
uowever,  9iao  ex  post  jacto  laws  so  far  as  th<^y  take  away  ciyil  rights  of  action, 
and  are  statutory  pardons  as  to  criminal  liability. 

{k)  Cited  with  approval  by  Willes,  J.,  in  PhMps  ▼.  Eyre  (1S71),  L.  B. 
6  Q.  B.  at  p.  26. 

{I)  The  French  code  contains  a  positive  provision  that  laws  are  not  to 
have  any  retrospective  operation.  "  La  hi  ne  dispose  que  pour  Vavenir,  dk 
n^a  point  ^effet  rHroacttf"  :  Code  Civil,  s.  2. 

{m)  See  Sedgwick  (2nd  ed.),  p.  160. 
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Gairdmr  v.  Luats  (1878),  L.  E.  3  App.  Cas.  601,  that_ 
"  unless  there  is  some  declared  intention  of  the  Legislature 
— clear  and  unequivocal — or  unless  there  are  some  cir- 
cumstances rendering  it  inevitable  that  we  should  take 
the  other  view,  we  are  to  presume  that  an  Act  is  pro- 
spective, and  not  retrospective."  Bowen,  LfcJ.,  in  Reid  v. 
Beid  (1886),  31  Ch.  D.  408,  thus  dealt  with  it: 
"The  particular  rule  of  construction  which  has  been 
referred  to,  but  which  is  valuable  only  when  the  words 
of  an  Act  of  Parliament  are  not  plain,  is  embodied 
in  the  well-known  trite  maxim,  Omnis  nova  constitiUio 
JkUu/ris  formam  imponere  debet  noii  prceteritis  (n) — that 
is,  that,  except  in  special  cases,  the  new  law  ought  to 
be  construed  so  as  to  interfere  as  little  as  possible  with 
vested  rights.  It  seems  to  me  that  even  in  construing  an 
Act  which  is  to  a  certain  extent  retrospective,  and  in 
construing  a  section  which  is  to  a  certain  extent  retro- 
spective, we  ought,  nevertheless,  to  bear  in  mind  that 
maxim  as  applicable  whenever  we  reach  the  line  at  which 
the  words  of  the  section  cease  to  be  plain.  That  is  a 
necessary  and  logical  corollary  of  the  general  proposition, 
that  you  ought  not  to  give  a  larger  retrospective  power  to 
a  section,  even  in  an  Act  which  is  to  some  extent  intended 
to  be  retrospective,  than  you  can  plainly  see  the  Legisla- 
ture meant." 

Similarly,  in  R.  v.  Ipmioh  (1877),  2  Q.  B.  D.  269,  Settlement. 
Oockburn,  C.  J.,  said  :  "  It  is  a  general  rule  that  where  a 
statute  is  passed  altering  the  law,  unless  the  language  is 
expressly  to  the  contrary,  it  is  to  be  taken  as  intended 
to  apply  to  a  state  of  facts  coming  into  existence  after 
the  Act."  And,  consequently,  it  was  held  that  a  person 
who  had  resided  in  a  parish  for  three  years,  but  whose 
residence  therein  had  ended  before  the  passing  of  39  &  40 
Vict.  c.  61,  did  not  acquire  a  settlement  therein  under 
s.  34,  which  enacts  that  ''  where  any  person  shall  have 
resided   for  the  term  of  three  years  in   any  parish  in 


(n)  2  Inst.  292,  adopted  by  Lord  Cran  worth  in   Urquhart  ▼.   Vrquhart 
(1853),  1 1^.  H.  L.  (So.)  662. 
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such  manner  as  would,  in  accordance  with  the  statutes 
in  that  behalf,  render  him  irremovable,  he  shall  be  deemed 
to  be  settled  therein."  One  of  the  first  reported  cases 
on  this  subject  is  Gilnwrc  v.  Sfwoter  (1679),  2  Mod.  310. 
In  that  case  an  action  was  brought  on  a  marriage  con- 
tract made  by  parol  without  writing  before  June  24,1677, 
the  day  on  which  the  Statute  of  Frauds  came  into  opera- 
tion, and  the  question  was,  whether  it  could  be  enforced 
after  the  passing  of  that  statute,  which  enacted  (among 
other  things)  that  after  June  24,  1677,  "no  action  shall 
be  brought  on  any  agreement  made  in  consideration  of 
marriage,  unless  the  agreement  ....  shall  be  in  writing. 
.  .  .  ."  The  Court  held  that,  however  general  the  lan- 
guage of  the  statute,  it  could  not  have  been  intended  to 
affect  past  promises  which  were  valid  when  the  Act  came 
into  operation,  and  that  it  must  therefore  be  construed  as 
I  referring  to  future  contracts  only.  According  to  all  the 
reports  of  the  case,  the  Court  seems  to  have  decided  as 
they  did  solely  on  the  ground  that  it  would  have  been  a 
flagrant  violation  of  natural  justice  to  make  the  enactment 
applicable  to  existing  contracts.  And  in  conformity  with 
this  decision  it  is  stated  in  some  of  the  reports  of  the  case 
that  the  judges  had  said  that  an  unattested  will  made 
before  the  passing  of  that  Act  would  be  good  even  though 
the  testator  should  not  die  until  after  it  came  into  opera- 
tion.(o)  In  Ashbrntiltam  v.  Bradshaw  (1740),  2  Atk.  36, 
a  similar  question  arose  as  to  the  effect  of  the  Mortmain  Act 
(9  Geo.  2,  c.  36),  which  enacted  that  after  June  24, 1736, 
no  lands  should  be  given  or  settled  to  charitable  uses 
except  by  deed  indented  and  enrolled  in  manner  therein 
mentioned.  Soon  after  the  passing  of  the  Act  it  was 
contended  that  it  affected  wills  made  before  the  Act  where 
the  testator  died  after  it  had  come  into  operation,  but  on 
reference  to  the  judges  they  all  held  that  it  did  not,  and 
Lord   Hardwicke  acted  on  their  opinion. (2?)     So,  with 


(o)  ThiB  abstract  is  taken  from  the  judgment  of  Bolfe,  B.,  in  Moon  ▼. 
Durden  (1S4S),  2  Kx.  3S. 
(/>)  But  see  the  effect  of  statutes  upon  wills  further  discussed  below,  p.  3Si. 
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regard  to  the  effect  of  statutes  which  authorize  rates  to  be  Bates, 
levied,  it  was  pointed  out  by  Cockbum,  C.J.,  in  Bradford 
Union  v.  WMs  (1868),  L.  R.  3  Q.  B.  616,  that  the  prin- 
ciple "was  adopted  long  ago,  and  has  been  long  acted  upon/' 
that  if  the  language  of  the  statute  is  primd  facie  prospective 
"  the  rate  must  be  prospective,  and  not  retrospective,  so 
that  the  expenses  shall  fall  on  the  ratepayers  who  are 
ratepayers  at  the  moment  of  the  expenses  being  incurred." 
"  Consequently,"  he  added,  **  whenever  the  Legislature 
thinks  it  expedient  to  authorize  the  making  of  retrospect- 
ive rates,  it  fixes  the  period  as  to  which  the  rate  may  be 
retrospectively  made."  And  again,  to  take  an  instance  of 
another  kind,  it  was  held  in  Edioards  v.  Sherren  (1843), 
11  M.  &  W.  595,  that  the  5  &  6  Vict.  c.  122,  s.  24, 
whereby  the  London  Gazette,  containing  an  advertisement 
of  the  adjudication  of  bankruptcy,  is  made  in  certain 
cases  conclusive  evidence  of  bankruptcy,  does  not  apply 
to  adjudications  made  before  the  Act  came  into  operation. 

The  Welsh  Sunday  Closing  Act,  1881,  received  the  royal  Licensing, 
assent  on  August  27,  1881.  S.  3  provided  that  it  should 
come  into  operation  on  the  day  next  appointed  for  the 
annual  licensing  meeting  in  each  place  in  Wales.  By 
9  Geo.  4,  c.  61,  ss.  1,  2,  the  licensing  meeting  must  be 
held  between  August  20  and  September  14  in  each  year, 
and  the  day  must  be  appointed  at  least  twenty-one  days 
before  the  meeting  is  held.  In  Riehards  v.  McBride 
(1882),  8  Q.B.  D.  1 19,  it  was  held— (1)  that  although  the 
preamble  suggested  the  desirability  of  a  change  in  the 
law,  this  did  not  give  any  clue  as  to  fixing  the  com- 
mencement of  the  Act ;  (2)  that  the  Act  came  into  force 
at  the  licensing  meetings  of  1882,  and  not  at  those  of 
1881,  inasmuch  as  it  was  impossible  to  appoint  the  meet- 
itags  for  1881  in  the  interval  between  the  passing  of  the 
Act  and  the  last  day  for  which  they  could  by  law  be  held ; 
(3)  that  the  Court  could  not  construe  the  Act  on  the 
assumption  that  it  was  drawn  in  the  expectation  that  it 
would  pass  much  sooner  than  it  did,  or  receive  evidence 
to  support  the  suggestion. 

It  being,  then,  the  general  rule  of  law  that  statutes  are 
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not  to  operate  retrospectively,  we  have  now  to  consider 
under  what  circumstances  this  general  rule  has  been  de- 
parted from,  and  to  examine  the  pounds,  so  far  as  thej 
can  be  ascertained,  for  such  departure. 

(1)  Sometimes  it  is  expressly  enacted  that  an  enact- 
ment shall  be  retrospective;  thus,  by  23  &  24  Vict. 
c.  38,  s.  12,  it  is  enacted  that  "  clause  32  of22&23 
Vict.  c.  35,  shall  operate  retrospectively." 

(2)  If  it  is  a  necessary  implication  from  the  language 
employed  that  the  Legislature  intended  a  particular  sec- 
tion to  have  a  retrospective  operation,  the  Courts  will 
give  it  such  an  operation.  *'  Baron  Parke,"  said  Lord 
Hatherley  in  Fardo  v.  Bingham  (1870),  4  Ch.  App.  740, 
''did  not  consider  it  an  invariable  rule  that  a  statute 
could  not  be  retrospective  unless  so  expressed  in  the  very 
terms  of  the  section  which  had  to  be  construed,  and  said 
that  the  question  in  each  case  was  whether  the  Legisla- 
ture had  sufficiently  expressed  that  intention.  In  fact, 
we  must  look  to  the  general  scope  and  purview  of  the 
statute,  and  at  the  remedy  sought  to  be  applied,  and 
consider  what  was  the  former  state  of  the  law,  and  what 
it  was  that  the  Legislature  contemplated." 

But  a  statute  is  not  be  read  retrospectively,  except  of 
necessity.  In  Main  v.  Stark  (1890),  15  App.  Cas.  at  p. 
388,  Lord  Selbome  said  :  *'  Their  lordships,  of  course,  do 
not  say  that  there  might  not  be  something  in  the  context 
of  an  Act  of  Parliament,  or  to  be  collected  from  its  language^ 
which  might  give  to  wordSy  primd  fade  prospective,  a  larger 
operation ;  but  they  ought  not  to  receive  a  larger  opera- 
tion unless  you  find  some  reason  for  giving  it."  And, 
"  Words  not  requiring  a  retrospective  operation,  so  as  to 
affect  an  existing  statute  prejudicially,  ought  not  to  be 
so  construed." 

It  is  a  well  "  recognised  rule  that  statutes  should  be 
interpreted,  if  possible,  so  as  to  respect  vested  rights,  "(j) 
For  it  is  not  to  be  presumed  that  interference  with  existing 
rights  is  intended  by  the  Legislature,  and  if  a  statute  be 


(q)  Per  Bowen,  L.J.,  iu  Houyh  v.  Wintlus  (1884),  12  Q.  B.  D.  at  p.  237. 
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ambiguous  the  Court  should  lean  to  the  interpretation 
^hich  would  support  existing  rights.(r) 

And  in  the  absence  of  anything  in  an  Act  to  show  that 
it  is  to  have  a  retrospective  operation,  it  cannot  be  so 
construed  as  to  have  the  efifect  of  altering  the  law  appli- 
cable to  a  claim  in  litigation  at  the  time  when  the  Act 
is  passed.(5) 

So  careful  are  the  Courts  in  endeavouring  to  protect 
vested  rights  that  we  find  that  in  several  cases  judges  have 
refused  to  allow  statutes  to  have  a  retrospective  operation, 
although  their  language  seemed  to  imply  that  such  was 
the  intention  of  the  Legislature,  because,  if  the  statutes 
had  been  so  construed,  vested  rights  would  have  been 
defeated.  In  Gairdner*  v.  Lucas  (1878),  3  App.  Cas.  603, 
Lord  Blackburn  stated  this  rule  of  law  in  the  following 
way  with  regard  to  the  effect  of  a  statute  upon  a  trans- 
action past  and  closed,  where  the  effect  would  be  to  alter 
a  transaction  already  entered  into.  "Where,"  said  he, 
**  the  effect  would  be  to  make  that  valid  which  was  pre- 
viously invalid,  to  make  an  instrument  which  had  no  effect 
at  all,  and  from  which  the  party  was  at  liberty  to  depart 
as  long  as  he  pleased,  binding — I  think  the  primd  facie 
construction  of  the  Act  is  that  it  is  not  to  be  retrospective, 
and  it  would  require  strong  reasons  to  show  that  it  is  not 
the  case."     In  Moon  y.  Durderi  (1848),   2   Ex.   22,  an  ; '. 

action  to  recover  a  sum  of  money  alleged  to  have  been 
won  upon  a  wager,  was  commenced  in  June  1845.  In 
August  1845  the  8  &  9  Vict.  c.  109  was  passed,  which 
enacted,  in  s.  1 8,  that  "  no  suit  shall  be  brought  or  main- 
tained for  recovering  "  any  such  sum  of  "  money,"  and  the 
question  was  whether  that  enactment  was  retrospective  so 
as  to  defeat  an  action  already  commence^d.  It  was  held 
that  it  was  not  retrospective,  and  Parke,  B.,  in  his  judg- 
ment, said :  "  It  seems  a  strong  thing  to  hold  that  the 

(r)  Per  Lord  Mure  in  MacdoncM  {Lord)  v.  Fiiday8oa{l%^b\  12  Rettie 
(Sc.)  231. 

(»)  Leeds  Bank  v.  Walker  (1883),  11  Q.  B.  D.  84,  at  p.  91,  per  Denman,  J. 
As  to  this  rule,  see  Maxwell  on  Statutes  (Ist  ed.),  p.  190,  cited  by  Denman,  J., 
in  this  case  ;  Wilberforce  on  Statutes,  p.  157* 
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Legislatare  could  have  meant  that  a  party  who  under  a 
contract  made  prior  to  the  Act  had  as  perfect  a  title  to 
recover  a  sum  of  money  as  he  had  to  any  of  his  personal 
property,  should  be  totally  deprived  of  it  without  com- 
pensation." So,  also,  in  Coiwh  v.  Jeffries  (1769),  4  Buir. 
2460,  a  verdict  was  obtained  for  a  penalty  for  not  paying 
stamp  duty.  After  the  verdict,  9  Geo.  3,  c  37,  was 
passed,  which  enacted,  in  s.  4,  that  "  if  the  duty  before 
neglected  to  be  paid  shall  be  paid  by  September  1, 1 7  69,  the 
person  who  had  incurred  the  penalty  by  the  omission  shall 
be  discharged  from  the  said  penalty."  In  pursuance  of 
this  statute  the  defendant  had  paid  the  duty  which  he 
had  before  neglected  to  pay,  and  thereupon  moved  that 
judgment  should  not  be  entered  up  against  him.  "  But," 
said  Lord  Mansfield,  C.J.,  "  here  is  a  right  vested,  and  it 
is  not  to  be  imagined  that  the  Legislature  could  by  general 
words  mean  to  take  it  away  from  the  person  in  whom  it 
had  so  legally  vested,  and  who  had  been  put  to  expense 
in  prosecuting."(^) 

It  is  usually  held  that  enactments  affecting  procedure 
affect  pending  proceedings  ;  but  this  does  not  make  them 
retrospective,  save  so  far  as  they  take  away  a  right  to  use 
a  particular  procedure  accrued,  but  not  exercised,  before 
the  commencement  of  the  Act. 
Novated  "It    is    a  general  rule,"(^)  said   Jessel,  M.E.,  in  lie 

^'^P^-  Josq)h  Suche  &  Co.  (1875),  1  Ch.  D.  50,  *'  that  when  the 
Legislature  alters  the  rights  of  parties  by  taking  away  or 
conferring  any  right  of  action,  its  enactments,  unless  in 
express  terms  they  apply  to  pending  actions,  do  not  affect 


(t)  See  also  Hough  v.  Windus  (1884),  14  Q.  B.  D.  220. 

(u)  This  rule  was  for  the  first  time  diHtinctlj  enunciated  bj  the  Coort  of 
Exchequer  in  Wright  v.  HaU  (1860),  30  L.  J.  Ex.  40.  "I  have  alwaji 
understood,'*  said  Pollock,  C.B.,  "that  there  is  a  considerable  difference 
between  laws  which  affect  vested  rights  and  those  laws  which  merely  affect 
the  proceedings  of  Courts,  as,  for  instance,  declaring  what  shall  be  deemed 
good  service,  what  slmll  be  the  criteiion  to  the  right  to  costs,  how  much  cost* 
shall   be   paid,   the   manner  in   which   witnesses  shall   be  paid,  or  what 

witnesses  the  party  shall  be  entitled  to,  and  so  on I  do  not  think  a 

matter  of  that  sort  csn  be  called  a  right  in  any  sense  in  which  Lord  Coke  in 
his  Institi'ites  has  Bpoken  of  rights."  See  also  Pickup  v.  llTiarton  (1832),  S 
Cr.  &  M.  401  ;  CffX  ▼.  Thomagon  (1834),  2  Cr.  &  J.  499  ;  and  JHnhom  t. 
JSonater  (1861),  30  L.  J.  Ex.  336. 
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them.  But  there  is  an  exceptionto  this  rule,  namely,  where 
enactments  merely  affect  procedure,  and  do  not  extend 

to  rights  of  action "     For,  as  Lord  Blackburn  said 

in  Gairdner  v.  Zticas  (1878),  3  App.  Cas.  603,  "it  is 
perfectly  settled  tliat  if  the  Legislature  forms  a  new 
procedure,  so  that,  instead  of  proceeding  in  this  form  or 
that,  you  should  proceed  in  another  and  a  difiFerent  way, 
clearly  these  bygone  transactions  are  to  be  sued  for  and 
enforced  according  to  the  form  of  procedure.  Alterations 
in  the  form  of  procedure  are  always  retrospective,  unless 
there  is  some  good  reason  or  other  why  they  should  not 
be."  In  other  words,  if  a  statute  deals  merely  with  the 
procedure  in  an  action,  and  does  not  affect  the  rights  of 
the  parties,  "  it  will,"  as  Blackburn,  J.,  said  in  Kimhray 
V.  Draper  (1868),  L.  R  3  Q.  B.  163,  "be  held  to  apply 
primd  facie  to  all  actions,  pending  as  well  as  future."(a;) 
This  rule  is  usually  expressed  by  saying  that  there  is  no 
vested  right  in  procedure  or  costs. 

In  accordance  with  this  rule,  s.  169  of  the  Bankruptcy 
Act,  1883,  has  been  held  to  save  proceedings  pending 
under  the  Act  of  1869,  but  to  require  all  subsequent 
proceedings,  even  if  founded  on  the  earlier  Act,  to  conform 
to  the  procedure  laid  down  in  the  later  Act.(y)  And  in 
QuUter  v.  Mapleson  (1882),  9  Q.  B.  D.  672,  it  was  held 
that  the  provisions  of  the  Conveyancing  Act,  1881, 44  &  46  Vict. 
giving  lessees,  in  certain  events,  a  means  of  obtaining  ^' 
relief  against  a  forfeiture  for  certain  breaches  of  covenant, 
were  retrospective,  so  as  to  be  available  in  an  action  of 
ejectment  pending  when  it  came  into  force,  and  in  which 
judgment  had  been  given  in  the  court  of  first  instance, 
bat  in  which  execution  had  been  stayed. 

Another  ground  on  which  it  has  been  held  that  a  statute  Effect  on  con- 
is  intended  to  have  a  retrospective  effect  is  that  there  pj^i^onsie- 
is  a  proviso  in  the  statute  that  it  is   not  to  come  into  Jj;JJ^ 
immediate  operation  upon  its  passing.     The  fact  that  the  ' ' 
Legislature  has  given  time  has  been  used  as  an  argument 
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(x)  Adopted  in  Att.-OeH,  v.  Theobald  (1890),  24  Q.  B.  D.  567. 
(y)  Ex  parte  Pratt  (1884),  12  Q.  J3.  D.  334,  341  (Fry,  L..J.). 
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to  show  that  it  was  intended  that  the  Act,  when  it  did 
come  into  operation,  was  to  be  retrospective.  TMs 
was  the  main  ground  for  the  decision  of  the  Court  in 
Towler  v.  Chatterton  (1829),  6  Bing.  258,  and  was 
recognised  by  Lord  Campbell  in  B,  v.  Leeds  and  Bradford 
Bailway  (1852),  21  L.  J.  M.  C.  193,  and  was  also 
alluded  to  by  Pollock,  C.B.  (but  by  none  of  the  other 
judges),  in  Wright  v.  Hale  (1860),  30  L.  J.  Ex.  40.  It 
was  not,  however,  the  sole  ground  of  decision  in  any  of 
these  cases,  and  cannot  be  enunciated  as  an  undoubted  rule 
with  regard  to  the  effect  of  statutes.  In  Towler  v.  Chat-- 
terton  (1829),  6  Bing.  258,  to  an  action  of  ind^bUaias 
assumpsit  there  was  a  plea  of  the  Statute  of  Limitations. 
The  plaintiff  proved  a  verbal  promise  to  pay  made  by  the 
defendant  in  February  1828,  the  action  was  commenced  in 
January  1829,  and  the  question  was  whether  the  verbal 
promise  made  in  February  1828  was  sufficient  to  take  the 
case  out  of  the  statute  of  0  Geo.  4,  c.  14,  which  had  been 
passed  in  May  1828,  and  which  enacted,  in  s.  1,  that  no 
promise  by  words  only,  and  not  in  writing,  should  be 
sufficient  to  take  a  case  out  of  the  operation  of  the 
statute.  By  s.  10  it  was  enacted  that  the  Act  should  not 
come  into  operation  until  January  1,  1829.  It  was  held 
that  the  verbal  promise  in  February  1828  was  of  no  avail, 
for  that  the  statute,  after  it  had  once  come  operation, 
applied  to  past  as  well  as  to  future  transactions.  There 
are  also  two  nisi  prius  decisions  on  the  same  point, 
which  are  cited  in  Toivlcrv,  Chatterton,  emd  which  even  go 
farther,  for  in  them  it  was  held  that  the  statute  applied 
to  actions  commenced  before  January  1,  1829,  if  the 
actual  trial  did  not  take  place  until  after  that  date. 
These  three  decisions  were  commented  upon  somewhat 
adversely  by  Bolfe,  B.,  in  an  elaborate  judgment,  in  Moon 
V.  i>urden  (1848),  2  Ex.  38.  He  there  said  that  it 
appeared  that  the  decision  of  Towler  v.  Ctiatteiion  was 
founded  mainly  on  the  fact  that  by  s.  10  the  Act 
would  not  come  into  operation  until  the  January  next 
after  its  passing,  and  that  from  that  it  had  been  inferred 
that  when  that  day  arrived  the  Act  was  in  full  opera- 
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tion  as  to  all  contracts,  past  as  well  as  future.  "  Now," 
he  coutinned, "  if  the  meaning  of  s.  10  be  that  it  was  meant 
to  exclude  from  its  operation  all  actions  brought  before 
January  1,  1829,  then  the  statute  would  work  no  real 
injustice  to  any  one.  But  the  Court,  in  support  of  its 
judgment,  refers  to  the  two  nisi  priiis  cases  in  which  it 
was  held  that  the  statute  applied  to  the  case  of  actions 
brought  before  January  1,  1829,  if  the  trials  did  not 
occur  till  after  that  date,  on  the  ground  apparently  that 
the  judge  was  to  treat  the  statute  as  being  in  force  at 
the  time  of  the  trial,  and  therefore  conclusively  binding 
him  with  respect  to  what  evidence  he  was  to  receive.  If 
this  narrow  construction  is  to  be  put  upon  the  statute,  it 
is  obvious  that  the  10th  section  must  in  many  cases 
have  been  a  mere  illusory  protection.  I  therefore  feel 
bound  to  say  that  I  cannot  think  these  nisi  pHus  cases 
rightly  decided.  Whether  the  decision  in  Towler  v.  Ghat- 
tert&n  is  correct  would  depend  on  whether  the  true 
meaning  of  the  10th  section  was  to  fix  a  date  before 
which  all  actions  must  be  brought,  which  is  the  con- 
struction adopted  by  the  Court  in  that  case.  It  is 
worthy  of  remark  that  Lord  Tenterden's  Act  points  to  a  9  Geo.  4,  c.  u. 
writing  to  be  signed  by  the  parties,  that  is,  to  future  acts 
only,  so  that  the  decision  giving  to  that  section  a  retro- 
spective operation  was  not  a  just  one,  even  in  conformity 
with  the  most  narrow  construction  of  its  language." 
Notwithstanding  these  criticisms  of  Bolfe,  B.,  Tawler  v. 
Chatterton  was  followed  by  the  Court  of  Queen's  Bench 
in  R.  V.  Leeds  and  Bradford  Bail.  Co.  (1852),  21 
L.  J.  M.  C.  19'j.  In  tliat  case,  damage  having  been  done 
by  the  railway  company  to  the  land  of  one  Edmondson 
in  constructing  their  line  in  the  years  1846  and  1847, 
he,  Edmondson,  had  obtained  an  award  from  certain 
justices  under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  ss.  22,  24,  of  a  sum  of  money  to  be 
paid  by  the  company  as  compensation.  This  award  was  not 
obtained,  however,  until  three  years  after — i.^.,  in  1850. 
In  the  year  1848  the  11  &  12  Vict.  c.  43,  was  passed 
(and  came  into  operation  six  weeks  after  its  passing),  by 
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which  it  was  enacted,  in  s.  11,  that  such  awards  as  these 
must  be  applied  for  and  obtained  within  six  months  from 
the  time  when  the  damage  was  done.  The  question 
therefore  arose  whether  this  Act  had  a  retraspective 
operation  and  was  to  apply  to  cases  of  damage  done 
before  its  passing.  The  Court  decided  that  it  was  retro- 
spective, and  Lord  Campbell,  C.J.,  in  giving  judgment, 
said :  "  If  the  Act  had  come  into  operation  immediately 
after  the  time  of  its  being  passed,  the  hardship  would 
have  been  so  great  that  we  might  have  inferred  an 
intention  on  the  part  of  the  Legislature  not  to  give  it  a 
retrospective  operation,  but  when  we  see  that  it  contains 
a  provision  suspending  its  operation  for  six  weeks,  that 
must  be  taken  as  an  intimation  that  the  Legislature  has  pro- 
vided that  as  the  period  of  time  within  which  proceedings 
respecting  antecedent  damages  or  injuries  might  be  taken 

before  the  proper  tribunal A  certain  time    was 

allowed  before  the  Act  was  to  come  into  operation,  and  that 
removes  all  difficulty.  The  case  of  Towler  v.  Chatterton 
is  strongly  in  point."(2?)  Again,  in  WiigJU  v.  Hale  (1860), 
30  L.  J.  Ex.  40,  it  appeared  that  Pollock,  C.B.,  was  to  a 
certain  extent  influenced  by  the  fact  that  the  Act  there 
in  question  was  not  to  come  into  operation  immediately 
upon  its  passing.  He  says  in  his  judgment :  "  I  think 
that  where  an  Act  of  Parliament  alters  the  proceedings 
which  are  to  obtain  in  the  administration  of  justice,  and 
does  not  specially  say  that  it  shall  not  apply  to  any 
action  already  brought,  but  merely  causes  the  operation 
to  pause  for  a  certain  time,  thus  giving  an  opportunity 
for  parties  to  retire  from  suits,  it  applies  to  actions 
jilready  commenced.  In  this  case  the  Act  was  not  to 
take  effect  until  October,  and  then  in  October  it  is  as  if 
it  had  said, '  In  October  this  Act  of  Parliament  is  to  take 
effect' " 
Declaratory  /  Where  a  statutc  is  passed  for  the  purpose  of  supplying  an 
spoctive!^     >  obvious  omission  in  a  former  statute,  or,  as  Parke,  J.,  said 


r 


(s)  Reversed  in  R.  v.  KdicunU  fl884),  13  Q.  1).  D.  586,  on  grounds  not 
aftecting  the  rule  laid  down  bjr  Lora  Campbell. 
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in  R.  V,  Durdey  (1832),  3  B.  &  Ad.  469,  "  to  *  explain ' 
a  former  statute/'  the  subsequent  statute  has  relation  back 
to  the  time  when  the  prior  Act  was  passed.  Thus,  in 
Att,'Gen.  v.  Pougett  (1816),  2  Price  381,  it  appeared  that 
by  53  Geo.  3,  c.  33,  a  duty  was  imposed  upon  hides  of 
9s.  4cZ.,  but  the  Act  omitted  to  state  that  it  was  to  be 
9s.  4^.  per  cwt.,  and  to  remedy  this  omission  the  53  Geo. 
3,  c.  105,  was  passed.  Between  the  passing  of  these  two 
Acts  some  hides  were  exported,  and  it  was  contended  that 
they  were  not  liable  to  pay  the  duty  of  9s.  4rf.  per  cwt., 
but  Thomson,  C.B.,  in  giving  judgment  for  the  Attorney- 
General,  said  :  "  The  duty  in  this  instance  was  in  fact  im- 
posed by  the  first  Act,  but  the  gross  mistake  of  the 
omission  of  the  weight  for  which  the  sum  expressed  was 
to  have  been  payable  occasioned  the  amendment  made  by 
the  subsequent  Act,  but  that  had  reference  to  the  former 
statute  as  soon  as  it  pftssed,  and  they  must  be  taken 
together  as  if  they  were  one  and  the  same  Act." 

Where  an  Act  is  in  its  nature  declaratory  the  pre- 
sumption against  construing  it  retrospectively  is  inappli- 
cable. In  Att-Gen.  v.  Tlieohald  (1890),  24  Q.  B.  D. 
597,  s.  11  of  the  Customs  and  Inland  Eevenue  Act,  1889 
(52  &  53  Vict.  c.  7),  as  to  the  liability  of  voluntaiy  settle- 
ments to  stamp  duty,  was  held  retrospective,  although 
the  litigation  in  which  its  terms  were  involved  had  com- 
menced before  it  was  passed.  Acts  of  this  kind,  like 
judgments,  decide  like  cases  pending  when  given,  but  do 
not  re-open  decided  cases.(«) 

If  a  statute  is  passed  for  the   purpose  of  protecting'statutes 
the  public  against  some  evil  or  abuse,  it  will  be  allowed f^cuhepnbiio 
to  operate  retrospectively,  although  by  such  operation  it  aomotiines 
will  deprive  some  person  or  persons  of  a  vested  right.. spectivc. ' 
Thus,  in  R.  v.  Vine  (1875),  L.  E.  10  Q.  B.  195,  it  was 
held  that  33  &  34  Vict.  c.  29,  s.  14,  which  enacts  that 
"  every  person  convicted  of  felony  shall  be  for  ever  dis- 
qualified from  selling  spirits  by  retail,"  applied  to  a  person 


(a)   Vidt  Att.'Qen.  ▼.  MarqnU  of  Hertford  (1849),  3  Ex.  670;  Steele  v. 
M'Kirday  (18S0),  5  App.  Ca».  756. 
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who,  after  having  been  so  convicted,  had  obtoined  a  licence 
to  sell  spirits,  and  was  actually  holding  it  at  the  time 
when  the  Act  came  into  force.  It  must,  however,  be  ob- 
served that  Lush,  J.,  dissented  from  the  judgment  of  the 
majority  of  the  Court.  "  This  is,"  said  he,  "  a  highly 
penal  enactment.  The  sound  and  well-established  canon 
of  construction  is  that  such  an  enactment  is  to  be  read  as 
prospective,  unless  a  contrary  intention  be  clearly  estab- 
lished from  the  language  used.  Now,  I  cannot  collect  any 
indication  of  an  intention  to  make  the  enactment  retro- 
spective  This   is,    thiBrefore,    the   very    case   in 

which  the  above  canon  of  construction  applies." 
Some  statutes  ^~^  Bomctimcs  a  statute,  although  not  intended  to  be  re- 
spe^vl.  ^^^^^  trospective,  will,  as  a  matter  of  fact,  have  a  retrospective 
operation.  For  instance,  if  two  persons  enter  into  a 
contract,  and  afterwards  a  statute  is  passed,  which,  as 
Cockburn,  C.J.,  said  in  Duke  of  Devmishire  v.  Barrow 
(1877),  2  Q.  B. D.  289,  "engrafts  an  enactment  upon  an 
.  /  I  existing  contract,"  and  thus  operates  so  as  to  produce  a 
result  which  is  something  quite  different  from  the  original 
intention  of  the  contracting  parties,  such  a  statute  has, 
Hs  a  matter  of  fact,  a  retrospective  operation.  Similarly, 
if  a  statute  is  passed  which  renders  the  performance  of  a 
contract  impossible,  the  rule  of  law  is  that  the  contract  is 
cancelled ;  (b)  consequently,  in  this  case  also  the  statute 
'^operates  retrospectively.  Thus,  in  Breivster  v.  KUehM 
(1697),  1  Sdlk.  19 8, it  was  held  that  where  "the  question 
is  whether  a  covenant  be  repealed  by  Act  of  Parliament, 
this  is  the  difference — viz.,  where  H.  covenants  not  to  do  an 
act  or  thing  which  was  lawful  to  do,  and  an  Act  of  Par- 
liament comes  after  and  compels  him  to  do  it,  the  statute 
repeals  the  covenant.  So,  if  H.  covenants  to  do  a  thing 
which  is  lawful,  and  an  Act  of  Parliament  comes  and 
hinders  him  from  doing  it,  the  covenant  is  repealed.    Bat 


(6)  This  rule  of  law  is  only  a  particular  instance  of  that  enuociated  in 
Taiflor  ▼.  Caldwell  (1863),  32  L.  J.  Q.  B.  164,  ami  followed  in  HommU  ▼. 
Coupland  (1874),  L.  R.  9  Q.  B.  462— viz.,  that  if  the  performance  of  a 
covenant  is  by  any  means,  independent  of  the  parties  to  it,  rendered 
impossible,  no  action  will  lie  for  the  non-performance  of  the  covenant 
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if  a  man  covenants  not  to  do  a  thing  which  was  then  un- 
lawful, and  an  Act  conies  and  makes  it  lawful,  such  an 
Act  of  Parliament  does  not  not  repeal  the  covenant."(c) 
So,  in  BaUy  v.  De  Crespigny  (1869),  L.  E.  4  Q.  B.  108, 
the  defendant  let  a  piece  of  ground  to  the  plaintiff,  and 
covenanted  that  neither  he  nor  his  assigns  would  build  on 
the  land  immediately  adjoining  it.  After  the  making  of 
this  covenant  a  railway  company  took,  by  compulsory  pur- 
chase under  the  powers  of  their  special  Act,  this  adjoining 
piece  of  land,  and  built  upon  it,  whereupon  the  plaintiff 
8ued  the  defendant ;  but  it  was  held,  on  the  authority  of 
the  above-mentioned  case  of  Brewster  v.  Kitchell,  that  the 
defendant  was  not  liable  on  the  covenant,  which  the 
L^islature  itself  had  prevented  him  from  fulfilling.  Again,  Also  if  it  altera 
if  an  Act  of  Parliament  is  passed  which  affects  the  subject-  wv^Nit*^ 
matter  of  a  covenant  which  has  been  previously  entered 
into  between  two  parties,  such  an  Act  of  necessity  operates 
retrospectively,  if,  and  in  so  far  as,  it  alters  the  respective 
liabilities  of  the  parties  to  the  covenant.  Thus,  in  Mayor 
of  Berwick  v.  Oswald  (1854),  23  L.  J.  Q.  B.  324,  the  de- 
fendants had  bound  themselves  as  sureties  for  one  Murray 
on  his  election  as  borough  treasurer.  At  the  time  of  his 
election  the  office  was  an  annual  one,  but  during  the  first 
year  that  he  held  it  an  Act  of  Parliament  was  passed  by 
which  it  was  made  permanent  subject  to  the  approval  of 
the  town  council.  The  bond  into  which  the  defendants 
had  entered  was  expressed  to  be  for  "  any  annual  or  other 
future  election"  to  the  office.  It  was  argued  for  the 
defendants  that  they  were  not  liable  on  this  bond  after 
the  change  in  the  law,  for  that  they  must  be  taken  as 
only  having  bound  themselves  with  reference  to  the  state 
of  the  law  as  it  existed  at  the  time  they  entered  into  the 
bond.  The  case  was  eventually  decided  on  a  different 
point,  but  Maule,  J.,  in  his  judgment  expressly  pointed 
out  that  there  was  nothing  to  prevent  them  from  binding 
themselves  with  reference  to  a  state  of  the  law  which  did 


(e)  Followed  in  Doe  v.  RugeUy  (1844),  6  Q.  B.  107,  and  in  Newington  ▼. 
CdUingham  (1879),  12  Gh.  D.  731. 
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not  exist  at  the  time  of  enteriug  iato  the  bond,  although, 
unless  it  clearly  appeared  to  the  contrary  on  the  face  of  the 
bond,  the  ordinary  assumption  would  be  that  "  people  in 
general  are  to  be  considered  as  contracting  with  reference 
to  the  state  of  the  law  as  it  existed  at  the  time  of  making 

the  contract,"(^) 
Appftrentijr  It  was    formerly  held(e)  that  an  Act  of   Parliament 

effect  ©r  *^°    passed  after  a  will  has  been  made,  but  before  the  death 
statutes  upon   ^f  ^j^g  tcstator,  did  not  affect  the  will ;  but,  as  by  the 
Wills  Act  (7  Will.  4,  c.  26),  s.  24,  every  will  is  now  con- 
strued as  taking  effect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  if  an  Act  of 
Parliament  is  passed  after  a  will  has  been  executed,  but 
before  the  death  of  the  testator,  the  will  is  affected  by  the 
Act.     Such  an  Act  has  apparently,  though  not  really,  a 
retrospective  effect.     This  was  discussed  in  Jones  v.  Ogk 
(1873),  8  Ch.  App.  192,  a  case  in  which  the  effect  of 
the  Apportionment  Act,  1870,  was  under  consideration. 
"  If  it  were  necessary  to  decide  [the  point],"  said  Lord 
Selborne,  "  I  should  have  very  great  difficulty  indeed  in 
seeing  my  way  to  the  conclusion  that  this  Act  of  Parlia- 
ment either  was  intended  to  alter  or  has  in  this  case  had 
the  effect  of  altering  the    proper  construction  of  words 
contained  in  a  will  made  [but  which  had  not  come  into 
effect]   before  the  Act  passed."     In  Haduck  v.  JPedk^ 
(1875),  L.  E.  19  Eq.   273,  Jessel,  M.R.,  held  that  a 
will  made  before   the    Apportionment  Act,   1870,    was 
affected  by  the  Act.      "  It  is  said,"  said  he,  "  the  testators 
make  their  wills  on  the  supposition  that  the  state  of  the 
law  will  not  be  altered,  and  it  is  contended  that  this  will 
ought  to  be  construed  as  it  would  have  been  under  the 
old  law.    The  answer  to  this  is  that  a  testator  who  knows 
of  an  alteration  in  the  law  (as  this  testator  must  be  pre- 
sumed to  have  done),  and  does  not  choose  to  alt^r  his  will, 
mnst  be  taken  to  mean  that  his  will  shall  take  effect 
according  to  the  new  law."     Again,  in  Constable  v.  C&nr 


(rf)  Affirmed  (1856),  6  H.  L.  C.  866. 
(e)  ArUe^  p.  872. 
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stable  (1880),  11  Ch.  D.  685,  Fry,  J.,  said,  with  regard 
to  the  effect  of  the  Apportionment  Act,  1870,  uj)on  a 
will  made  before  it  passed,  **  It  would  be  a  very  narrow 
construction  to  hold  that  [the  Act]  did  not  apply  to  every 
instrument  coming  into  operation  after  the  passing  of  the 
Act."  In  lie  March  (1885),  27  Ch.  D.  168,  a  question 
arose  as  to  the  effect  of  the  Married  Women's  Property 
Act,  1882,  upon  a  will  made  before  the  commencement 
of  the  Act  by  a  married  woman  who  died  after  the  Act 
came  into  operation.  Lindley,  L.J.,  said  (p.  169) :  "  The 
testatrix  by  her  will,  construed  as  it  would  have  been 
when  she  made  it,  gave  the  appellant  half  her  residuary 
estate.  We  can  find  nothing  in  the  statute  to  alter  this 
construction."  And  the  Court  declined  to  give  the  Act 
a  retrospective  operation  in  the  absence  of  any  express 
words  or  necessary  implication.  A  subsequent  Act  does 
not  alter  the  rules  for  construing  a  will,  but  may  affect 
its  legal  operation,  ^ 

3.  Every  statute  for  which  no  time  is  limited  is  called  a 
perpetual  Act,  and  continues  in  force  until  it  is  repealed, 
**No  doubt  exists," said  Dr.  Lushington  in  TheTndia{1864:)y 
33  L  J.  Adm.  193,  "  that  a  British(/)  Act  of  Parliament 
does  not  become  inoperative  by  mere  non-user,  however 
long  the  time  may  have  been  since  it  was  known  to  have 
been  actually  put  in  force.  "(^)  So,  again,  in  Hehbert  v. 
Pwr(jAa«(1870),  L.  R  3  P.  C.  650,  the  Judicial  Committee 


(/)  Acts  of  the  Scottish  Parliament  may  be  tacitlj  repealed  by  "  desae- 
tude":  vide  BelJ,  Diet.  Law  8c.  (ed.  Vvatson),  p.  377,  lit.  Desuetude; 
Erekine  (16th  ed.),  p.  7  ;  Hoggan  v.  Wood  (1890),  17  Rettie  (Justidaiy) 
96.  "  The  English  lawyer,"  said  Lord  Eldon  in  Johnstone  v.  8totU  (1802),  4 
Paton  Sc.  App.  285,  "  feeU  himself  much  at  a  loss  here  ;  he  cannot  conceive  at 
what  period  of  time  a  statute  can  be  held  as  commencing  to  grow  into  desue- 
tude, nor  when  it  can  be  held  to  be  totally  worn  out.  All  he  can  do  is  to  sub* 
mit  to  what  great  authorities  have  declared  the  law  of  Scotland  to  be.'*  See 
also  Harvey  v.  Farcfuhar  (1872^,  L.  R.  2  H.  L.  (Se.)  195,  note  (1),  as  to 
notour  adultery,  which,  although  made  a  capital  offence  by  the  Scotch  Act  of 
1563.  c.  74  (which  Act  has  never  been  repealed),  is  not  now  treated  as  a 
criminal  offence.  It  is  now  repealed  by  50  &  51  Vict.  c.  85,  so  far  as  the 
panitfhroent  is  concerned. 

{g)  An  instance  of  thin  was  the  appointment  by  Mr.  Gladstone  of  sufiragan 
bishops  of  Dover  and  Nottingham  under  the  statute  of  26  Hen.  8,  c.  14. 
No  suffragan  bishop  bad  been  appointed  under  this  statute  since  the  reign  of 
i^een  Elizabeth.    See  Life  of  Archbishop  Parker,  by  Dean  Hook,  p.  450. 

2b 
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,  observed  that  ''it  is  quite  true  that  neither  contrary 
j  practice  nor  disuse  can  repeal  the  positive  enactment  of 
j  a  statute."  This  principle  appears  equally  applicable  to 
'  English,  Irish,  and  colonial  Act8,(A)  and  the  term  "  obso- 
lete "  cannot,  therefore,  strictly  be  applied  to  any  sudi 
Acts.(i) 

But  there  are  statutes  to  be  found  in  the  Statute-book 
which  have  never  been  acted  upon  since  they  were  passed, 
and  which  apparently  are  only  permitted  to  remain  un- 
repealed because  their  existeuce  has  been  forgotten. (X*) 
For  instance,  the  13  Chas.  2,  c.  5,  enacted  that  every  one 
commits  a  misdemeanour  and  is  liable  to  a  penalty  who 
procures  the  signatures  of  more  than  twenty  persons  to  a 
petition  to  the  Queen  or  to  Parliament  without  the  previous 
permission  of  the  justices  or  of  the  grand  jury.  "  This 
singular  provision,"  says  Sir  James  Stephen  in  his  Digest 
of  Criminal  Law,  p.  xxxi,  "  obviously  exists  only  because 
it  is  forgotten."  So,  also,  12  Geo.  1,  c.  29,  s.  4,  as  to  the 
crime  of  maintenance.  "  This  Act,"  says  Sir  James 
Stephen,  p.  xxxiv,  ''  which  has  been  forgotten,  is  perhaps 
the  most  iniquitous  in  the  Statute-book." 

Although  a  British  statute  cannot  be  actually  repealed 
by  contrary  practice  or  non-user,  (f)  yet  its  eflTect  may  be 
materially  altered  thereby.  Thus,  in  Leigh  v.  Kent  (1789), 
3  T.  R.  362,  a  motion  was  made  to  stay  the  proceedings 
in  the  cause  on  the  ground  that  no  affidavit  had  been 
filed  in  accordance  with  the  provisions  of  21  Jas.  1,  c.  4, 


(A)  As  to  Scotch  Acts,  vide  anUf  pp.  6,  6. 

(»)  In  Dobh$  ▼.  Grand  Junction  Watertoorhi  (1882),  L.  R.  10  Q.  B.  D. 
355,  Lindley,  L.J.,  mid,  "The  real  troth  is  that  the  greater  portion  of  a.  37 
[of  7  Greo.  4,  c.  czl]  has  hecome  obsolete.*'  But  the  term  was  inacciirale 
if  it  waH  intended  as  an  equivalent  for  "  tacitly  repealed." 

{h)  Daines  Barrington,  in  his  Obeervations  on  the  Statutes  (8rd  ed.\ 
p.  40,  points  out  that  20  Hen.  3,  SUUutum  Hibemias  de  coheredibus  (whicti 
remained  unrepealed  until  the  passing  of  the  Statute  Law  Be?i8ion  Act> 
18t>3),  is  marked  obsolete  in  all  the  editions  of  the  statutes. 

(Q  As  to  non-user,  the  disoours  priUndnaire  of  the  Code  NapoWon  rant 
as  follows: — *'  Si  nous  d'htous  pas  fbrmellement  antoris^  le  mode  d'abroga- 
tion  par  la  d^nn^tude  on  le  non  usage  c*eRt  qu'il  est  peat-Stre  6i6  daogereas 
de  le  faire.  Mais  peut  on  se  dissimuler  Tinfluence  et  Tutilite  de  ce  ooneeri 
d^ib^r^  de  cette  puisxance  invisible  par  la<|aelle  sans  seooosse  et  saas  com- 
motion lea  peuples  se  font  justice  des  mauratses  lois  et  qui  semblent  proiiSgsr 
la  BociM  centre  les  surprises  faites  au  Ugislateur  oontre  lui-m6me." 
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s.  2.  As  to  this  objection,  Lord  Kenyon  said,  on  .dis- 
charging the  motion,  "  I  think  no  such  affidavit  is  neces- 
sary; it  has  never  been  usual  to  take  that  step.  And,  though 
where  the  words  of  an  Act  of  Parliament  are  plain,  it 
cannot  be  repealed  by  non-user,  yet  where  there  has  been 
a  series  of  practice  without  any  exception  it  goes  a  great 
way  to  explain  them  where  there  is  any  ambiguity." 

No  statute  can  be  absolutely  perpetual,  that  is  to  say,  Meaning  of 
incapable  of  being  repealed,  for,  as  Lord  Coke  says,  4  Inst.  aSS?*^*"* 
43,  "  .  .  .  .  though  divers  Parliaments  have  attempted 
to  bar,  restrain,  suspend,  qualify,  or  make  void  subsequent 
Parliaments,  yet  could  they  never  effect  it,  for  the  latter 
Parliament  hath  even  power  to  abrogate,  suspend,  qualify, 
explain,  or  make  void  the  former  in  the  whole  or  in  any 
p€urt;  thereof,  notwithstanding  any  words  of  restraint,  pro- 
hibition, or  penalty  in  the  former,  for  it  is  a  maxim  in 
the  law  of  Parliament,  Q^od  leges  posteriores  priores  con- 
trarias  dbrogant"  Formerly  there  was  one  supposed  ex- 
ception to  this  rule,  namely,  that  a  statute  could  not  be 
altered  by  any  Act  passed  in  the  same  session,  (m)  But 
that  exception  was  removed,  as  to  Acts  passed  after  1850, 
by  13  &  14  Vict.  c.  21,  s.  1,(^)  which  enacted  that 
"  any  Act  may  be  altered,  amended,  or  repealed  in  the 
same  session  in  which  it  is  passed,  any  law  or  usage  to 
the  contrary  notwithstanding." 

If  an  Act  contains  a  proviso  that  it  is  to  continue  in  Pocniiar  char- 
force  only  for  a  certain   specified  time,  it  is  called   a  temporary 
temporary  Act.(o)     Temporary  Acts  have  the  following  "^**'^ 
peculiarities  : —  ^ 

(1)  If  an  Act  is  in  the  first  instance  only  a  temporary  (i)  Commence- 
one,  and  is  continued  from  time  to  time  by  subsequent 
Acts,  it  is  considered  as  a  statute  passed  in  the  session 
when  it  was  first  passed,  and  not  as  a  statute  passed  in 
the  session  in  which  the  Act  which  continues  its  operation 
was  passed.     This  was  so  held  in  Shipman  v.  Hcnhest 


(m)  FZ(2eanfo,  p.  331. 

(«)  Now  8. 10  of  the  Interpretation  Act,  18S9. 

(o)  Vide  ante,  p.  74. 
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(1790),  4  T.  R.  109,  a  case  in  which  (among  other  points) 
it  was  contended  that  21  Jas.  1,  c.  4,  s.  4,  which  enabled 
a  defendant,  sued  on  any  penal  statute  passed  before  21 
Jas.  1,  to  plead  the  general  issue  and  to  give  special 
matter  in  evidence  under  it,  did  not  apply  to  an  action 
brought  upon  1  Jas.  1,  c.  22,  because  that  statute, 
although  originally  passed  before  21  Jas.  1,  was  only  a 
temporary  Act  to  continue  to  the  next  session  of  the  next 
Parliament,  and  that  in  the  next  Parliament — viz.,  6  Jas.  1 
— ^it  was  not  continued,  nor  was  it  continued  again  till  after 
the  passing  of  £he  21  Jas.  1,  c.  4.  But  Lord  Kenyon  said, 
as  to  this  point,  in  his  judgment  (p.  114) :  "It  has  been 
argued  that  21  Jas.  1,  c.  4,  does  not  extend  to  Acts  passed 
subsequent  to  it,  and  that  this  may  be  considered  as  an 
action  brought  on  a  subsequent  statute,  the  1  Jas.  1,  c.  22, 
having  expired  before  21  Jas.  1,  and  having  been  only 
re-enacted  since  that  time ;  but  on  this  point  I  have  not 
entertfdned  a  doubt  from  the  beginning.  We  are  all 
most  clearly  of  opinion  that  this  must  be  considered  as 
an  action  on  the  1  Jas.  1,  c.  22,  and  that  the  subsequent 
laws  which  have  continued  it  from  time  to  time  all  give 
effect  to  it  as  an  Act  made  in  the  1st  year  of  James  I."Cp) 
There  is  one  reported  case  in  which  this  doctrine  does 
not  appear  to  have  been  recognised,  but,  as  the  real  de- 
cision in  the  case  depended  on  another  point,  it  cannot  be 
considered  of  great  importance.  The  case  is  that  of  R  v. 
Fhipoe  (1795),  2  Leach  C.  C.  673,  in  which  it  was 
objected  that  an  indictment  founded  on  the  temporary 
Act  of  2  Geo.  2,  c.  25,  s.  3  (which  Act  was  revived  by 
9  Geo.  2,  c.  18),  ought  to  have  concluded  in  the  plural 
number,  *'  against  the  form  of  the  stcUutes  in  such  case 
made  and  provided ; "  but  it  was  held  otherwise,  because 
it  was  considered  that  the  re-eruicting  statute  was  the 
only  statute  in  force  against  the  offence.  This,  however, 
is  contrary  to  the  opinion  expressed  by  the  judges  in 
Dingley  v.  Moor  (1601),  Cro.  Eliz.  750,  where,  on  a  similar 

(p)  See  also  R.  v.  Morgan  (1736),  2  Str.  1066 ;  and  per  JebK  J.,  in  J?.  ▼. 
Smney  (1832),  Ale  &  N.  132. 
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point  having  been  raised,  it  was  held  that,  ^*  where  a 
statute  is  made  perpetual  in  whole  or  in  part  without  any 
new  addition  or  alteration,  the  oflTence  may  well  be  sup- 
posed against  the  form  of  the  first  statute,  for  that  Act  is 
made  to  continue."  And  the  rule  as  laid  down  in  the 
case  first  cited  has  been  adopted  by  the  Statute  Law 
Hevision  Acts,  which  usually  provide  that  where  an  enact- 
ment not  comprised  in  the  repeal  schedule  is  (inter  alia), 
confirmed,  revived,  or  perpetuated  by  an  enactment  con- 
tained in  the  schedule,  the  confirmation,  revivor,  or  per- 
petuation is  not  affected  by  the  statute  law  revision 
repeaL(g') 

(2)  As  a  general  rule,  and  unless  it  contains  some  (2)  Expira 
special  provision  to  the  contrary,  after  a  temporary  Act  *'°°' 
has  expired  no  proceedings  can  be  taken  upon  it,  and  it 
ceases  to  have  any  further  effect,  in  the  same  way  as  we 
shall  see(r)  to  be  the  case  when  an  Act  is  repealed.^ 
Therefore,  offences  committed  against  temporary  Acts  must 
be  prosecuted  and  punished  before  the  Act  expires,  and 
as  soon  as  the  Act  expires  any  proceedings  which  are 
being  taken  against  a  person  will  ipso  facto  terminate.(5)' 
There  is,  however,  a  difference  between  the  effect  of  the 
expiration  of  a  temporary  Act  and  the  repeal  of  a  per- 
petual Act,  which  is,  as  Parke,  B.,  said  in  Steavensov-  v. 
Oliver  (1841),  8  M.  &  W.  234,  at  p.  241,  that  "if  an 
Act  is  repealed,  it  becomes  (except  so  far  as  it  relates  to 
transactions  already  completed  under  it)  as  if  it  had  never 
existed,  but,  if  an  Act  expires,  the  duration  of  its  pro- 
visions is  a  matter  of  construction."     In  this  case  it 

-  -■^.  -  —  I        —      —  ■ 

(q)  See  52  &  53  Vict.  c.  24,  s.  2  (S.  L.  R.  Master  and  Seryant). 


(r)  Vide  pott,  p.  392. 

(«)  o  "^     


>'Connell  pleaded  gailtj  to  an  offence  against  the  temporary  Act  of 
10  Gko.  4,  c.  1,  but  before  he  had  been  sentenced  the  Act  expired ;  con- 
fleqoently,  no  farther  proceedings  could  be  taken  against  htm  as  to  that 
Tnatter.  See  this  point  discussed  in  the  Life  of  the  Right  Hon.  Francis  Black- 
barne,  by  his  son  (Macmillaii,  1874),  pp.  86-94.  It  had  been  preTioaslj 
said  bj  Sir  Archibald  Alison  in  his  History  of  Europe,  vol.  iv.  p.  299,  that 
the  prosecution  of  O'Connell  had  been  abandoned  by  Lord  Grey's  Govern- 
ment on  political  grounds,  but  Blackbume,  in  a  correspondence  with  Sir 
Archibald,  which  is  quoted  in  his  Life,  pointed  out  that  the  sole  ground  why 
O'Connell  was  not  sentenced  was  in  consequence  of  the  expiration  of  the 
temporary  Act  making  it  impossible  to  take  any  further  proceedings. 
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appeared  that  it  was  enacted  by  6  Geo.  4,  c.  133,  s.  4, 
that  every  person  who  held  a  commission  as  surgeon  in 
the  army  should  be  entitled  to  practise  as  an  apothecary 
without  having  passed  the  usual  examination.  This  Act 
was  a  temporary  one,  and  expired  on  August  1,  1826  ; 
consequently,  it  was  contended  that  a  person  who  under  that 
Act  was  entitled  to  pi-actise  as  an  apothecary  would  lose 
that  right  after  August  1,  1826,  when  the  Act  expired. 
But  the  Couit  held  that  such  a  person  would  not  be  so 
deprived  of  his  right,  and  Lord  Abinger,  C.B.,  in  giving 
judgment,  said  :  ''  It  is  by  no  means  a  consequence  of  an 
Act  of  Parliament  expiring  that  rights  acquired  under  it 
V  should  likewise  expire.  The  Act  provides  that  persons 
who  hold  such  commissions  should  be  entitled  to  practise 
as  apothecaries,  and  we  cannot  engraft  on  the  statute  a 
new  qualification  limiting  that  enactment."  Similarly,  in 
Ex  parte  Higginhotham  (1840),  4  Jur.  1035,  it  appeared 
that  39  Geo.  3,  c.  79,  s.  15,  declared  certain  places  to  be 
disorderly  within  the  meaning  of  36  Geo.  3,  c.  8,  and  im- 
posed a  penalty  upon  their  owners,  but  as  36  Greo.  3,  c.  8, 
was  only  a  temporary  Act,  it  was  contended  that  after  the 
expiration  of  the  temporary  Act  there  was  no  longer  any 
offence  for  which  a  penalty  could  be  imposed  under  39 
G«o.  3,  c.  79,  s.  15.  Patteson,  J.,  however,  overruled 
this  objection.  "  It  is  urged,"  said  he,  ''  that  as  36  Geo. 
3,  c.  8,  was  to  continue  in  force  only  for  three  years,  &  15 
of  39  Geo.  3,  c.  79,  expired  [also  at  the  end  of  the  tivcee 
years,  that  is  to  say]  at  the  end  of  the  actual  session  in 
which  it  was  passed,  but  it  is  ridiculous  to  suppose  such 
to  have  been  the  intention  of  the  Legislature." 
(8)  GoDtiDii-  (3)  It  is  usucd  at  the  present  day  to  pass  an  Expiring 
Laws  Continuance  Act  each  session,  and  to  put  into  a 
schedule  each  temporary  Act  which  it  is  intended  to  con- 
tinue. Formerly,  however,  it  was  the  common  practice  of 
the  Legislature  to  pass  a  general  Act  to  continue  all  the 
temporary  Acts  relating  to  some  particular  subject,  bat 
without  specifying  the  particular  Acts  to  which  it  was  in- 
tended to  relate.  This  practice  led  in  several  cases  to 
confusion,  from  the  question  arising  as  to  whether  or  not 


ABce. 
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it  was  the  intention  of  the  Legislature  to  include  some  par- 
ticular Act  amongst  those  to  be  continued.  Thus,  in 
Barnes  v.  White  (1845),  14  L.  J.  M.  C.  65,  it  appeared  that 
an  Act  for  amending  the  roads  and  highways  of  the  Isle 
of  Wight  empowered  commissioners  to  borrow  money  on 
the  tolls,  but  the  Act  was  only  temporary,  and  it  was 
argued  that  4  &  5  Will.  4,  c.  1 0,  which  enacted  that  "  all 
and  every  Act  and  Acts  for  making,  amending,  and  re- 
pairing any  turnpike  roads  in  Great  Britain  which  will 
expire  with  the  present  or  next  session  of  Parliament 
is  and  are  hereby  continued,"  did  not  include  the  above- 
mentioned  Act,  because  the  Act  was  not  merely  a  statute 
for  making,  amending,  and  repairing  turnpike  roads,  but 
for  something  more.  The  Court  ultimately  decided  that 
the  temporary  Act  in  question  was  intended  to  be  con- 
tinued, but  the  question  could  never  have  been  raised  had 
the  Legislature  done  what  is  now  usual  in  Expiring  Laws 
Continuance  Acts,  namely,  put  into  a  schedule  the  different 
Acts  or  parts  of  Acts  intended  to  be  continued. 

(4)  It  is  now  rare  to  revive  an  expired  Act.  The  only  (4)  Revivor, 
recent  instance  is  the  revival  of  the  Alien  Act  by  the 
Prevention  of  Crime  (Ireland)  Act,  1882  (45  &  46  Vict, 
c  25),  s.  15.  If  an  expired  Act  is  revived  it  has  been! 
held  that  any  Acts  passed  for  the  purpose  of  explaining 
or  amending  the  expired  Act  are  by  implication  revived( 
also.  Thus,  by  29  Geo.  2,  c.  28,  it  was  enacted  that 
"  2  Geo.  2,  c.  22,  which  was  explained  and  amended  by 
3  Geo.  2,  c.  27,  and  was  further  expltdned  and  amended 
and  continued  by  8  Geo.  2,  c.  24,  and  which  by  14  Geo.  2, 
c.  34,  was  further  continued,  and  which  by  21  Geo.  2, 
c.  33,  was  further  amended  and  continued  ....  shall 
be,  and  the  same  is  hereby,  revived,  and  shall  continue  and 
be  in  force  until,"  &c.  In  Williams  v.  Bougheedge  (1759), 
2  Burr.  747,  the  question  arose  whether  the  explanatory 
Acts  of  3  Geo.  2,  c.  27 ;  8  Geo.  2,  c.  24 ;  14  Geo.  2, 
c.  34 ;  and  21  Geo.  2,  c  33,  were  revived  by  29  Geo.  2, 
c.  28,  or  whether  2  Geo.  2,  c.  22,  was  alone  revived. 
It  was  held  that  the  explanatory  Acts  being  all  attendant 
upon  the  2  Geo.  2,  c.  22,  were  in  effect  revived  along 
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with  it,  for  (per  Foster,  J.)  "  it  would  be  absurd  to  revive 
unamended  an  Act  which  wanted  so  many  amendments 
as  this  Act  had  received." 
Total  reneai  of '     4.  "  When  an  [entire]  Act  of  Parliament  is  repealed,"(0 
ntes^statute/  ^^   Lo^d   Tcnterden    in    Surtees    v.   Ellison    (1829), 
Sl^^ttoM     ^  ^-  *  ^-  "^^2,  "it  must  be  considered  (except  as  to 
put  and         transactions  past  and  closed)  as  if  it  had  never  existed. 
That  is  the  general  irule."     This  rule  is  recognised  in  s.  38 
of  the  Interpretation  Act,  1889.(i^)     In  order  to  decide 
whether  any  particular  transaction  is    affected   by    the 
repeal  of  an  Act  it  is  necessary  to  ascertain  whether  the 
transaction  in  question  was  complete  or  incomplete   at 
the  time  the  Act  was  repealed.     Thus,  if  an  Act  gives 
a  right  to  do  anything,  the  thing  to  be  done,  if  only 
commenced,  but  not  completed^  before  the  Act  is  repealed, 
must  upon  the  repeal  of  the  Act  be  left  in  statu  £uo. 
Thus,  in  it  v.  Mawgan  {Inhabitants  oj)  (1838),  8  A.  &  E. 
496,  a  presentment  as  to  the  non-repair  of  a  highway  had 
been  made  under  13  Geo.  3,  c.  78,  s.  24,  but  before  the 
case  came  on  to  be  tried,  the  above-mentioned  Act  was 
repealed ;  consequently,  no  further  proceedings  could  be 
taken.    "  If,''  said  Lord  Denman,  C.J.,  "  the  question  had 
related  merely  to  the  presentment,  that  no  doubt  is  com- 
plete.    But,  dum  loquimuvy  we  have  lost  the  power  of 
giving  effect  to  anything  that  takes  place  under  that 
proceeding."     And  Littledale,  J.,  added,  ''I  do  not  say 
that  what  is  already  done  has  become  bad,  but  that  no 
more  can  be  done."     So,  if  by  virtue  of  some  statute  a 
right  becomes  vested  upon  the  completion  of  some  certain 
transaction,  hit  not  be/ore,  no  right  whatever  will  have 
been  acquired  if  the  statute  in  question  is  repecded  before 
the  transaction  is    complete.     Thus,  in   Charrington  v. 
Meatlieringham  (1837),  2  M.  &  W.  228,  it  appeared  that 
by  13  Geo.  3,  c.  78,  s.  81,  any  person  who  brought  an 


(t)  As  to  effect  of  repealing  Acts,  vide  also  ante,  pp.  332-340.  As  to  eilect 
of  repealing  an  Act  conrerring  jurisdiction,  see  Gumee  v.  Patrick  (1890),  137 
U.  8.  141,  at  p.  144  (Fuller,  O.J.). 

(»)   Vide  ante,  p.  334 ;  and  see  Hough  ▼.  Windua  (1884),  12  Q.  fi.  D.  224. 


Effect  of  Statutes,  393 

action  for  an  illegal  distress  for  rates,  and  was  non- 
suited, was  liable  to  pay  to  the  defendant  treble  costs. 
The  plaintiff  in  this  case  had  been  nonsuited,  but  as 
judgment  was  not  signed  before  the  repeal  of  the  above- 
mentioned  Act,  it  was  held  that  the  defendant  had  not 
acquired  a  right  to  the  treble  costs.  But  in  Hough  v. 
Windus  (1884),  12  Q.  B.  D.  224,  it  was  held  that 
where  a  creditor  had  obtained  a  writ  of  elegit  after  the 
passing  of  the  Bankruptcy  Act,  1883,  but  before  it  came 
into  force,  and  the  sheriff  had  executed  the  writ  before 
January  1,  1884,  the  creditor's  rights  under  the  old  law 
were  not  taken  away  by  the  Act  of  1883,  ss.  146,  169, 
repealing  the  statute  (13  Edw.  1,  c.  18)  under  which 
writs  of  elegit  issued.  If  an  offence  is  punishable  under 
some  certain  statute,  and  the  statute  is  repealed,  after  the 
ofience  has  been  committed,  but  before  the  trial  has  taken 
place  and  the  sentence  pronounced,  no  punishment  can 
be  inflicted  by  virtue  of  that  statute,  unless,  as  the  Court 
said  in  Miller's  case  (1764),  1  W.  Bl.  450,  the  repealing 
Act  contained  "  a  special  clause  to  allow  it."  On  this 
ground  it  was  held  in  JR.  v.  M'Kenzie  (1820),  E.  &  K. 
429,  that  if  an  offence  was  punishable  under  some  certain 
statute,  and  was  committed  before,  but  not  tried  till  after, 
the  passing  of  an  Act  which  repealed  that  statute,  but 
imposed  new  penalties  for  the  commission  of  the  offeuce, 
the  offence  was  not  liable  to  be  punished  under  either 
the  repealed  or  the  repealing  statute.(a;) 

It  must  be  borne  in  mind  that  there  is  a  difference  Total  and 
in  effect  between  repealing  an  entire  Act  and  merely  ^  ^^^* ' 
repealing  a  single  clause  in  an  Act.  It  may  no  doubt 
be  said  that,  if  a  clause  is  repealed,  ''this  clause,"  as 
Kelly,  C.B.,  said  in  Att.-Gen,  v.  Zamplough  (1878), 
3  Ex.  D.  223,  "is  to  be  taken  as  if  it  had  never 
existed,"  but  it  cannot  be  said  that  (as  Kelly,  C.B.,  added), 
"  where  a  particular  clause  in  an  Act  is  repealed,  the 
whole  Act  must  be  read  as  if  that  clause  had  never  been 
enacted."     For  every  Act    of   Parliament,  as  we  have 

(x)  Vide  ante,  p.  3S9,  note. 
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already  aeenfy)  is  in  the  first  instance  to  be  looked  at  as  an 
entirety,  and  is  to  be  construed  ex  viscertbtts  adUs.  There- 
fore a  Court  of  kw  "  is  entitled,"  as  Bramwell,  L.J.,  said 
in  the  last-mentioned  case,  at  p.  227,  ''  to  look  at  the 
repealed  portion  of  an  Act  to  see  what  is  the  meaning  of 
what  remains  of  the  Act,  otherwise  it  would  follow  that 
an  Act  of  Parliament,  which  at  one  time  had  one  mean- 
ing, would  by  the  repeal  of  some  one  clause  in  it  hare 
some  other  meaning." 
Righto  ac-  If  a  right  has  once  been  acquired  by  virtue  of  some 

^tae  of  Stat-  Statute,  it  will  not  be  taken  away  again  by  the  repeal  of 
lostlT  re  *  ai  ^^®  Statute  under  which  it  was  acquired.  •*  The  law 
of  statute.  itsclf,"  says  Puffcndorf,  in  his  Law  of  Nature  and 
Nations,  bk.  1,  c.  6,  s.  6,  "  may  be  disannulled  by  the 
author,  but  the  right  acquired  by  virtue  of  that  law 
whilst  in  force  must  still  remain;  for  together  with  a 
law  to  take  away  all  its  precedent  effects  would  be  a 
high  piece  of  injustice."  Thus,  in  Jacques  v.  Withey  (1788), 
1  H.  Bl.  65,  it  appeared  that,  it  being  illegal  by  virtue  of 
22  Geo.  3,  c.  47,  to  insure  tickets  in  a  lottery,  a  contract 
for  insuring  lottery  tickets  was  void,  and  that,  consequently, 
any  money  which  had  been  paid  in  pursuance  of  such  a 
contract  might  be  recovered  back.  After  a  contract  of 
this  kind  had  been  entered  into,  and  after  money  had 
been  paid  by  the  plaintiff  to  the  defendant  in  pursuance 
of  it,  the  Act  of  22  Geo.  3,  c.  47,  was  repealed ;  con- 
sequently, it  was  argued  that,  as  such  contracts  were  no 
longer  illegal,  the  money  which  had  been  paid  before  the 
repeal  of  the  Act  could  not  be  recovered  back  in  an 
action  which  had  not  been  commenced  until  after  the 
repeal  of  the  Act.  It  was  held,  however,  that  a  con- 
tract which  was  void  by  statute  when  made,  could  not  be 
set  up  again  by  the  repeal  of  the  statute  between  the 
time  of  contracting  and  the  commencement  of  the  suit. 
'  **  If,"  said  Coleridge,  J.,  in  commenting  on  the  case  in 
Hitchcock  V.  Way  (1837),  6  A.  &  E.  947,  "it  had  been 


(y)  Vide  ante^  p.  114,  as  to  construclion  ex  vuceribui  aet^. 
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originally  a  good  contract,  and  a  statute  had  passed  which 
had  made  it  void,  and  then  that  statute  had  been  repealed, 
the  contract  would  have  been  set  up  again.  But  here 
there  was  orginally  a  void  contract  by  virtue  of  a  statute, 
and  therefore  it  cannot  be  made  valid  by  the  repeal  of 
that  8tatute."(i2) 

And  as  a  right  which  has  once  been  acquired  by  virtue  Neither  can 
of  a  statute  is  not  taken  away  by  the  repeal  of  that  be^ngmented. 
statute,  so  also  it  is  not  augmented.     Thus,  in  BiUeher  v. 
Henderson  (1868),   L.   R.    3    Q.   B.   335,  the   plaintiff 
obtained  a  verdict  for  405.,  but  by  virtue  of  13  &  14 
Vict.  c.  61,  s.  11,  a  plaintiff  who  obtained  a  verdict  for 
less  than  £5  was  deprived  of  his  right  to  costs  under  the 
Statute  of  Gloucester.    But  before  the  plaintiff  had  signed 
judgment  s.  llofl3&14  Vict.  c.  61,  was  repealed. 
Consequently,  the  plaintiff  argued  that  his  right  to  costs 
nnder  the  Statute  of  Gloucester  was  now  revived,  and  that 
upon  signing  judgment  he  became  entitled  to  costs.     It 
was  held,  however,  that  the  plaintiff  had  become  entitled 
nnder  the  then  existing  statute  to  a  certain  definite  right, 
namely,  to  a  verdict  for  40^.  aTid  no  costs,  and  that,  the 
transaction   being    then   complete,  no  alteration  in  the 
nature  of  his  right  could  be  effected  by  the  subsequent 
repeal  of  the  statute  under  which  that  right  had   been 
acquired.      Sometimes  when  an  Act  is  repealed   it   is 
expressly  enacted  in  the  repealing  Act  that  ''  this  repeal 
shall  not  affect  any  right  or  liability  acquired,  accrued,  or 
incurred."     It  was  so  enacted  in  38  &  39  Vict.  c.  55, 
8.  343.     But,  as  the  rule  of  law  is  as  above  stated,  such 
a  clause  as  this  is  apparently  unnecessary,  and  only  inserted 
ez  abundanti  catUeld. 

Express  repeals  are  in  some  cases  inserted  ex  abundanti  Bepeai  ex 
eatUeld,  and  to  confirm  and  corroborate    the   effect   of^uieM. 
enactments  in  the  repealing  Act  or  some  prior  statute 
upon  the  enactment  expressly  repealed.     Thus,  in  Hov^h 
V.  Windus  (1884),  12  Q.  B.  I).  224,  it  was  held  that 


(«)   Vide  antej  p.  147,  as  to  reference,  for  purposes  of  construction,  to 
repealed  Acts  in  pari  materid. 
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8.  146  of  the  Bankruptcy  Act,  1883,  repealed  the  Statute 
of  Westminster  the  Second  (13  Edw.  1,  c.  18)  as  to  writs 
of  eUffit,  and  that  s.  169,  the  repeal  section,  most  be  read 
with  s.  146,  and  that,  consequently,  the  savings  in  s.  169 
did  not  operate  to  cut  down  the  extent  of  the  repeal 
efiTected  by  s.  146  so  far  as  related  to  the  rights  of 
creditors  who  had  obtained  writs  of  elegit  between  the 
passing  and  the  commencement  of  the  Act  of  1883. 
Savings  from  a  repealing  clause  do  not  apply  to  any 
express  antecedent  provision  inconsistent  with  them,(a) 
and  it  cannot,  therefore,  now  be  argued  that  the  repeal 
clause  can  in  any  way  control  or  be  otherwise  than  sub- 
sidiary to  the  statute  to  which  it  is  attached.(6) 
Enactor  pro-  If  an  Act  is  repealed,  but  with  the  proviso,  "  except  as 
M  to  acts^one  to  acts  douc  uudcr  it,"  this  proviso  will  receive  a  liberal 
Mder  repealed  interpretation,  and  will  be  extended  to  any  act  which  a 
person  b(md  fide  believes  he  was  entitled  to  do  under  and 
by  virtue  of  the  repealed  statute,  even  though  it  eventually 
appears  that  he  acted  wrongly.  Thus,  the  County  Courts  Act 
(9  &  10  Yict.  c.  95)  enacted,  in  s.  139,  that  no  costs  should 
be  awarded  to  the  plcdntiff  in  any  action  against  a  county 
court  bailiff  in  respect  of  any  grievance  committed  ^  by 
him  under  colour  of  the  process  of  the  court,"  unless  the 
plaintiff  recovered  more  than  £20  damages  or  the  judge 
certified.  This  section  was  repealed  by  19  &  20  Vict, 
c.  108,  s.  2,  "except  as  to  acts  done  under  it.'*  In 
Foster  v.  Pritchard  (1857),  26  L  J.  Ex.  215,  it  was 
contended  with  respect  to  an  action  tried  after  the  passing 
of  19  &  20  Vict.  c.  108,  in  which  the  plaintiff  recovered 
less  than  £20  damages  and  the  judge  did  not  certify, 
that  the  grievance  committed  by  the  defendant  under 
colour  of  the  process  of  the  court  was  not  "  an  act  done 
under"  this  repealed  section.  But,  said  the  Court,  "there 
can  be  no  doubt  that  it  was  the  intention  of  the  Legislature 
that  the  words  in  this  proviso  as  to  '  acts  done  under '  the 
repealed  statutes   should  be  construed  in  an  extensive 


(6) 


Per  Selbome,  L.G.,  in  Hough  y.  Windut  (18S4),  12  Q.  B.  D.  at  p.  281. 
Case  cited,  p.  2S5,  Boweo,  L.J. 
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sense The  words  '  done  under '  may  mean  *  done 

while  a  statute  is  in  operation/  The  words  '  under  and 
subject  to'  would,  it  must  be  admitted,  have  rendered 
this  construction  indisputable,  and,  under  the  circum- 
stances, we  think  that  the  word  '  under '  should  have  this 
meaning/'   •  . 

Sometimes  an  Act  of  Parliament,  instead  of  expressly  ProYisione  of 
repeating  the  words  of  a  section  contained  in  a  former  ^do^ted'by 
Act,  merely  refers  to  it,  and  by  relation  applies  its  pro-  rei«^on  ^y 
visions  to  some  new  state  of  things  created  by  the  sub-  Act  are  not 
sequent  Act.(c)    In  such  a  case  the  "  rule  of  construction  rep^^of  prior 
is,"  said  Brett,  L.J,,  in  Clarke  v.  Bradlaugh  (1881),  8  ^^*- 
Q.  B.  D.  69,  "that  where  a  statute  is  incorporated  by 
reference  into  a  second  statute,  the  repeal  of  the  first 
statute  by  a  third  does  not  affect  the  second."     This  was 
first  expressly  decided,  and  then  with  some  hesitation,  in 
J2.  V.  Merionethshire  (1844),  6  Q.  B.  343.     In  that  case 
it  appeared  that  43  Geo.  3,  c.  59,  s.  1,  enacts  that  the 
surveyor  of  bridges  may  take  materials  for  the  repair  of 
bridges  in  the  same  manner  as  the  surveyors  of  highways 
are  authorized  to  take  materials  by  13  Geo.  3,  c.  78,(d) 
and    that  "the    several   powers    thereby  vested   in    the 
surveyor  of  highways  shall  be,  and  the  same  are  hereby, 
vested  in  the   surveyor  of  bridges  ....  as  fully  and 
effectually  as  if  the  same  and  every  part  thereof  were 
herein  repeated  and  re-enacted."     By  5  &  6  Will.  4,  c.  50, 
s.  1,  the  13  Geo.  3,  c.  78,  was  repealed,  and  the  question 
arose  as  to  what  effect  the  repeal  of  the  former  Act  had  on 
the  above-mentioned  provisions  of  the  latter  Act.     Lord 
Denman,  C.J.,  in  giving  judgment,  said  as  follows  as  to 
this  :  "  There  is  certainly  a  difficulty.  ....  The  question 
is  whether  43  Geo.  3,  c.  59,  which  is  unrepealed,  does  not 


(c)  31  &  32  Vict.  c.  50,  applies  the  provisions  of  28  &  29  Vict  c.  84 ; 
this  latter  Act  is  repealed  bj  40  &  41  Vict,  c  58,  s.  72,  bat  is  printed  in  the 
Sapplement  to  vol.  xv.  of  the  Revised  Statutes  as  being  still  in  force  through 
81  &  32  Vict.  c.  50. 

(d)  This  Act  was  omitted  from  its  proper  place  in  the  Revised  edition  of  the 
Statutes,  but  in  consequence  apparentlv  of  the  decision  of  H.  v.  Smith  (1873), 
L.  B.  8  Q.  B.  146  (cited  below,  p.  398;,  it  was  printed  in  the  Appendix  to 
▼oL  iv.  of  the  Revised  Statutes  (Ist  ed.). 
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keep  alive  the  power  given  by  13  Greo.  3,  c.  78,  s.  64. 
And  I  think  it  must  be  taken  to  do  so."  And  Williams, 
J^  added :  '^  It  is  impossible  to  say  that  this  question  is 

without  doubt It  certainly  appears  strange  that 

when  an  Act  of  Parliament  is  per  se  abolished,  it  shall 
virtually  have  effect  through  another  Act.  But  any 
difficulty  which  that  may  raise  is  met  by  the  manner  in 
which  the  earlier  Act  is  introduced  in  43  Geo.  3,  c.  59, 
'as  if  the  same  ....  were  herein  repeated  and  re- 
enacted.'  To  save  the  trouble  of  incorporating  it  in 
terms  they  do  so  by  relation,  but  the  provisions  are  made 
part  of  43  Geo.  3,  c.  59»  as  much  as  if  they  were  expressly 
incorporated."  The  doubts  expressed  by  the  Court  in 
this  case  do  not  appear  to  have  been  felt  in  subsequent 
cases  (e)  where  the  same  question  arose.  Thus,  in  R.  v. 
Smith  (1873),  L.  R.  8  Q.  B.  146,  it  appeared  that  the 
32  &  33  Vict.  c.  27,  s.  8,  enacts  that  "all  the  provisions 
of  9  Geo.  4,  c.  61,  as  to  appeal  to  quarter  sessions  from 
any  act  of  any  justice  shall  have  effect  with  respect  to 
the  grant  of  certificates  under  this  Act"  By  35  &  36 
Vict.  c.  94,  all  the  provisions  of  9  Geo.  4,  c.  61,  as  to 
appeal  to  quarter  sessions  are  repealed,  but  the  principle 
laid  down  in  JR.  v.  Merionethshire  was  not  attempted  to 
be  disputed,  and  the  only  question  raised  was  as  to 
whether  the  form  of  words  used  in  32  &  33  Vict  a  27, 
did  actually  incorporate  the  provisions  of  9  Greo.  4,c.  61. 
In  giving  judgment,  the  Court  adopted  without  any 
hesitation  the  principle  laid  down  in  B.  v.  Merionethshire 
(ubi  supra).  "I  agree,"  said  Blackburn,  J.,  "that  the 
authorities  show  that  the  repeal  of  the  original  Act  does 
not  of  itself  repeal  provisions  as  incorporated  in  a  sab- 
sequent  Act,  and  without  authorities  it  is  but  common- 
sense  that,  where  a  second  Act  in  effect  re-enacts  an 
older  Act,  the  second  Act  must  be  expressly  repealed  as 
well  as  the  older  Act,  otherwise  it  must  be  taken  to 
remain  in  force."     And  Gockburn,  C.J.,  also  expressed 


{€)  See  jS.  y.  Brecon  (1849),  16  Q.  B.  818  ;  B.  v.  Sidney  Union  (1874), 
L.  R.  9  Q.  B.  390 ;  Clarke  y.  Bradiaugh  (1881),  8  Q.  B.  D.  69,  per  Brett,  Li. 
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himself  to  the  same  eflTect,  and  then  added, "  The  difficulty 
here  arises  from  the  usual  fonn  of  incorporation  having 
been  departed  from,  but  I  think  the  form  used  does  con- 
staiictively,  though  not  expressly,  say  that  the  appeal 
sections  shall  be  incorporated."  Lord  Cairns*  Act  (21  &  22 
Vict.  c.  27)  has  been  repealed  by  46  &  47  Vict  c.  49,  s.  3, 
but  "  the  repeal  was  not  intended  to  take  away  any  of 
the  powers  given  by  the  Act  in  a  Chancery  action,  but 
because  it  was  considered  that  the  Judicature  Acts  re- 
enacted  these  powers,  and  therefore  that  Lord  Cairns'  Act 
had  become  obsolete  and  might  be  repealed."(/ ) 

Although  an  Act  of  Parhament,  after  it  has  been  a  repealed  Act 
repealed,  must  "  be  considered  as  if  it  had  never  ^ed byex- 
existed."(,)  thiB  rule  does  not  prevent  its  being  revived  p- -'" 
again.  Until  June  10,  1850,  the  law  with  regard  to 
the  revival  of  repealed  Acts  of  Parhament  was  that 
laid  down  by  Lord  Coke,  2  Inst.  686 — viz.,  that  "as 
by  the  repealing  of  a  repeal  the  first  Act  is  revived,  so 
by  reviving  of  an  Act  repealed  the  Act  of  repeal  is 
made  of  no  force."  But  on  June  10,  1850,  the  13  &  14 
Vict.  c.  21,  s.  5,  came  into  force,  by  which  it  is  enacted 
"  that  where  any  Act,  repealing  in  whole  or  in  part  any 
former  Act,  is  itself  repealed,  such  last  repeal  shall  not 
revive  the  Act  or  provision  before  repealed,  unless  words 
be  added  reviving  such  Act  or  provision."  Consequently, 
since  that  date  no  Act,  which  has  been  once  repealed,  has 
been  revived,  except  by  express  enactment.  For  instance, 
55  Gteo.  3,  c.  91,  was  repealed  by  the  Statute  Law  Eevi- 
sion  Act,  1873,  and  revived  by  the  Statute  Law  Eevisiou 
Act,  1874,  s.  2 ;  and  6  4  7  Vict.  c.  79,  was  repealed  by 
31  &  32  Vict.  c.  45,  revived  in  part  by  40  &  41  Vict. 
c.  42,  and  again  repealed  in  part  by  46  &  47  Vict, 
c.  22. 

The  object  of  the  enactment  of  13  &  14  Vict.  c.  21,  Effect  of 
8.  5XA)  was,  as  Hannen,  J.,  pointed  out  in  Mirfin  v.  ^SJ*f  JJ^* 


(/)  Per  Lorti  Esher,  M.R.,  in  Cfhapman  r,  Auckland  Guardians  (1SS9), 
23  Q.  6.  D.  p.  299. 
(a)  AnU,  p.  392. 
(/«)  Now  lilt  Act,  1889,  ft.  11 ;  vide  ante,  p.  391. 
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Attwood  (1869),  L.  R.  4  Q.  B.  340.  "to  prevent  the 
revival  of  a  statute  contrary  to  the  intention  of  the 
Legislature,"  and  it  apparently  applies  to  cases  of  implied 
repeal  as  well  as  where  a  statute  is  repealed  by  express 
enactment. 
Repcia  by  a  If  the  Act  which  repeals  a  prior  Act  is  itself  only  a 

maybTaLo-^  temporary  Act,  the  general  rule  is  that  the  prior  law  is 
inte  or  tern-  revived  after  the  temporary  Act  is  spent.  This,  however, 
will  not  be  so  if  it  was  clearly  the  intention  of  the  legisla- 
ture to  repeal  the  prior  Act  absolutely.  Thus,  in  Warren 
V.  Windle  (1803),  3  East  205,  it  was  argued  that  the  tem- 
porary Act  of  26  Greo.  3,  c.  108,  which  repealed  19  (Jeo.  2, 
c.  35,  having  itself  expired,  the  19  Geo.  2,  c.  35,  revived ; 
but,  said  Lord  EUenborough,  "  that  would  not  necessarily 
follow,  for  a  law,  though  temporary  in  some  of  its  provi- 
sions, may  have  a  permanent  operation  in  other  respects. 
The  26  Geo.  3,  c.  108,  professes  to  repeal  19  Geo.  2, 
c.  35,  absolutely,  though  its  own  provisions,  which  it 
substituted  in  the  place  of  it,  were  to  be  only  temporary." 
But  when,  on  the  authority  of  Warren  v.  WindJLe,  it  was 
argued  in  R  v.  Rogers  (1809),  10  East  573,  that  certain 
parts  of  42  Geo.  3,  c.  38,  having  been  repealed  by  the  tem- 
porary Act  of  46  Geo.  3,  c.  139,  did  not  revive  upon  the 
expiration  of  the  temporary  Act,  Lord  Ellenborough  said 
as  follows :  "  It  is  a  question  of  construction  upon  every 
Act,  professing  to  repeal  or  interfere  with  the  provisions 
of  a  former  law,  whether  it  operate  as  a  total  or  partial 
and  temporary  repeal.  Here  the  question  is  whether  the 
provisions  of  42  Greo.  3,  c.  38,  which  was  originally  per- 
petual, be  entirely  repealed  by  the  46  Greo.  3,  c.  139,  or 
only  repealed  for  a  limited  time.  The  bst  Act  recites, 
indeed,  that  certain  provisions  of  the  former  one  should  be 
repealed,  but  this  word  is  not  to  be  taken  in  an  absolute 
sense,  if  it  appear  upon  the  whole  Act  to  be  used  in  a 
limited  sense." 
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1.  Eeferences  in  any  Act  to  the  Sovereign  reigning  at  References  to 
the  time  of  its  passing,  or  to  the  Crown,  are,  unless  a*^®^'^'^^- 
contrary  intention  appears,  to  be  read  as  references  to  the 
Sovereign  for  the  time  being.(a)  Consequently,  the  statu- 
tory rights  and  obligations  of  the  Crown  do  not  cease  upon 
its  demiBe.(6)  Her  Majesty's  Commissioners  of  Works  do 
not  represent  the  Crown,(c)  nor  does  the  Corporation  of 


(a)  InterpraUtion  Act,  18S9  (52  &  53  Vict  c  63),  b.  30.  The  enactment 
la  by  the  same  section  expressly  made  binding  on  the  Crown. 

(6)  The  earliest  statutes  do  not  seem  to  have  been  regarded  as  binding 
the  sQOcessorsof  the  Sovereign  in  whose  reign  they  were  passed,  and  appolnt- 
jnents  made  by  a  Sovereign  determined  on.  his  death.  See  the  Act  of  Settle- 
ment (12  &  13  WiU.  3,  c.  2),  s.  3. 

{e)  Jie  WoocPs  EitaU  (1886),  31  Ch.  D.  607. 

2c 
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the  Trinity  House  in  the  exercise  of  its  functions  under  the 
Merchant  Shipping  Acts.(rf)  But  the  Postmaster-Greneral 
doesX^)  and  the  same  rule  seems  to  apply  to  all  heads  of 
!  the  chief  departments  of  State.  The  expression  **  the 
Crown,"  even  in  a  British  statute,  is  not  confined  to  the 
prerogative  as  exercisable  in  England.  The  Crown  rights 
as  to  debts  due  to  a  colonial  Government  are  equally 
within  the  rule,  and  in  Re  Oriental  Bank  Corporation 
(1885),  28  Ch.  D.  643,  the  priority  of  Crown  debts  was 
successfully  asserted  with  reference  to  balances  left  by  a 
colonial  Government  in  the  liquidating  bank. 
stAtutoB  made  2.  It  is  Said  in  Reniger  v.  Fogo88a(\h4ff)y  Plowd.  p.  10, 
Cro^.^**  °'  that  "  a  statute  made  for  the  benefit  of  the  King  shall  be 
construed  most  beneficially  for  him."  The  reason  of  this 
rule  is  explained  by  Plowden  as  being  that  all  statutes  are 
made  by  the  King's  subjects,  and  that,  if  a  statute  is  made 
for  the  benefit  of  the  King,  the  makers,  that  is,  the  King's 
subjects,  are  in  the  position  of  grantors  or  donors,  and  the 
King  is  in  the  position  of  a  grantee  or  donee.  Now,  the 
general  common  law  rule  with  regard  to  grants  or  gifts  is 
that  they  shall  be  construed  most  strongly  against  the 
grantors  and  most  beneficially  for  the  grantee ;  "  and  if," 
continues  Plowden,  "  it  be  so  where  a  common  person  is 
grantee  or  donee,  A  mvJto  fortiori  where  the  King  is  grantee, 
therefore  a  statute  whereby  anything  is  given  to  the  King 
must  be  construed  most  beneficially  for  the  King."  This 
rule,  though  cited  in  Comyns'  Digest  (tit.  Parliament,  B. 
21)  as  well  recognised  with  regard  to  the  effect  of  statutes, 
has  been  rarely  adopted  in  reported  cases.(/)  In  -B.  ?. 
Treasury  (1851),  20  L.  J.  Q.  B.  312,  a  question  arose  with 
regard  to  the  construction  of  1  &  2  Will.  4,  c.  11,  by 
which  an  annuity  was  granted  to  Queen  Adelaide.    After 


Id)  GUbert  V.  Trinity  House  (18S6),  17  Q.  B.  D.  795. 


(d)  GUbert  v.  Trinity  House  (1886J,  17  g.  U.  V.  795. 

\t)  He  West  London  Commercial  Bank  (1888),  38  Ch.  D.  364. 

(/)  See  Bishop  of  Meath  ▼.  Lord  Windtester  (1835),  4  CI.  &  F.  445.  tt 
p.  484,  where  the  rule  as  laid  down  in  Comyns'  Digest  was  prayed  in  aid  by 
Sir  Fred.  Pollock  arguendo;  and  the  Bloomfield  Jnerage  case  (1831),  2  Dow 
&  CI.  at  p.  346,  where  the  Lord  Chancellor  (Broughani)  says, "  All  grants  ti> 
which  the  Crown  was  a  party  are  to  be  construed  in  faYoar  of  the  Crown." 
In  the  old  grants  of  patents  it  was  usual  to  insert  a  provision  that  they 
should  be  construed  in  uivour  of  the  patentee. 
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disposing  of  various  other  arguments,  the  Court  said : 
'' Finally,  reliance  is  placed  on  the  exalted  rank  of  het- 
Majesty.  We  are  at  a  loss  to  know  how  this  should  in- 
fluence the  construction  of  the  language  by  which  pro- 
vision is  made  for  her ;  we  might  as  well  be  told  of  her 
exemplary  virtues  while  living,  and  of  her  saint-like  death, 
which  will  ever  make  her  memory  cherished  with  affection 
and  reverence  by  the  English  nation ;  these  we  are  most 
ready  to  acknowledge,  but  we  sit  here  merely  as  judges 
to  interpret  an  Act  of  Parliament."  But  this  opinion  is 
no  denial  of  the  existence  of  the  rule,  inasmuch  as  the 
Queen  Consort  is  clearly  not  within  the  constitutional 
prerogatives  of  the  Crown.(^) 

3.  The  history  of  legislation  is  to  a  large  extent  a  history  The  Crown  i^ 
of  the  restriction  of  the  royal  prerogative,(A)  but  "  it  isjstotute  unless 
a  well-established  rule,  generally  speaking,  in  the  construct  ^^^^^ 
tion  of  Acts  of  Parliament,  that  the  King  is  not  includec 
unless  there  are  words  to  that  effect."(0    "  ^^^s  genera 
rule,   as    expressed    in    Bacon's   Abridgement   [7th    ed. 
p.  462],  is  that,  '  where  a  statute  is  general,  and  thereby 
any  prerogative,  right,  title,  or  interest  is  devested  or 
taken  from  the  King,  in  such  case  the  King  shall  not  be 
bound,  unless  the  statute  is  made  by  express  terms  to  ex- 
tend to  him.'  "(k)    The  rule  is  analogous,  if  not  equivalent, ; 
to  the  rule  already  stated,(0  that  the  common  law  is  not| 
presumed  to  be  altered  by  statute,  for  the  rights  and  titles 
and  prerogatives  of  the  Crown  are  in  reality  part  of  the 
common  law  of  England.    The  reason  of  the  rule  is  thus 
put  by  Plowden,  240 :  "because  it  is  not  an  Act  without! 
the  King's  assent,  and  it  is  to  be  intended  that  when  the 
King  gives  his  assent  he  does  not  mean  to  prejudice  him- 
self or  to  bar  himself  of  his  liberty  and  his  privilege,  but 
he  assents  that  it  shall  be  a  law  among  his  subjects." 


(g)  Queen  Natalie  of  Servia  was  denied  in  Grermanj  the  immimities  of  a 
Sovereijen,  as  she  was  only  a  Queen  Consort. 

(A)  Older  statutes  contain  express  savings  of  the  prerogative. 

(i)   Alderson,  B.,  in  Att.'Om.  v.  DancMson  (1842),  10  M.  &  W.  117. 

\h)  See  Ex  parte  Fbgimaater-Oeneral  (1879),  10  Ch.  D.  462,  per  Jessel, 
M.B. 

(Q  AnU,  p.  822. 
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Meaning  of  Saying  that  the  rights  of  the  Crown  are  not  barred  by 

^•^n^o?  aJiy  statute  which  does  not  name  them  does  not  mean 
toibK"b^d "  ^^^  ^®  King,  looked  upon  as  a  mere  individual,  may  not 
be  in  certain  cases  deprived  by  statutes,  which  do  not 
specially  name  him,  ''of  such  inferior  rights  as  belong 
indifferently  to  the  King  or  to  a  subject,  such  as  the  title 
to  an  advowson  or  a  landed  estate; "  what  it  does  mean  is 
that  the  King  cannot  in  any  case  whatever  be  stripped 
by  a  statute,  which  does  not  specially  name  him,  "  of  any 
part  of  his  ancient  prerogative,  or  of  those  rights  which  are 
incommunicable  and  are  appropriated  to  him  as  essential 
to  his  regal  capacity ."(^i)  Lord  Coke  in  the  Magdalen 
College  case  (1616),  1 1  Rep.  68  b,  says  that  it  was  resolved 
''  that,  where  the  King  has  any  prerogative,  estate,  right, 
title,  or  interest,  by  the  general  words  of  an  Act,  he  shaU  not 
be  barred  of  them."  The  question  there  raised  was  whether 
the  King,  not  being  specially  named  in  13  Eliz.  c.  10,  was 
bound  by  it.  By  that  statute  it  was  enacted  that  "all 
leases,  grants,  or  conveyances  to  be  made  by  any  master  and 
fellows  of  any  college  ....  of  any  houses,  lands  .... 
to  any  person  or  persons,  bodies  politic  or  corporate,  for  a 
longer  term  than  21  years  shall  be  utterly  void,"  and  it 
was  contended  by  the  plaintiff  that  this  statute  did  not 
extend  to  the  King  so  as  to  make  void  a  lease  made  to 
Queen  Elizabeth  by  Magdalen  College  for  a  longer  term 
than  21  years.  In  support  of  his  argument  the  plaintiff 
prayed  in  aid  various  cases  in  which  it  had  been  held  that 
the  King  was  not  bound  by  statutes  unless  named  in  them. 
Thus,  by  the  Statute  of  West.  1  (13  Edw.  1),  c.  36,  which 
settles  reasonable  aid  (eis  well  to  make  the  eldest  son 
knight  as  to  marry  the  eldest  daughter)  in  certain,  it  was 
enacted  that  from  henceforth  of  a  whole  knight's  fee  there 
should  be  given  only  20«.  and  of  £20  land  held  in  socage 
20s.,  and  of  more,  more,  and  of  less,  less ;  but  it  was  held, 
that  forasmuch  as  the  King  was  not  named,  he  was  not 
bound  by  the  law,  and  to  settle  that  in  certainty  was 
passed  the  25  Edw.  3,  c.  11,  in  which  Act  the  Eaug  was 

(m)  See  Dr.  Wooddeson's  Yinerian  Lectores,  voL  L  p.  31. 
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specially  named.  Also  the  Elng  hath  a  prerogative  quod 
mtUum  tempvs  oceurrit  regiy  and  therefore  the  general 
Acts  of  limitations  or  of  plenarty  shall  not  extend  to 
him.(7i)  Lord  Coke  also  says,  *'  Many  other  cases  were  cited 
upon  this  large  and  common  ground  which  you  may  find 
in  our  books  and  especially  in  Plowden's  Comm.  WiUion  v. 
BarUey  (1560),  240  b."  The  cases  cited  by  Plowden  bear 
out  the  proposition  above  stated — ^namely,  that  where  the 
King  has  any  "  prerogatives,  estate,  right,  title,  or  interest, 
which  are  incommunicable  and  appropriated  to  him  as 
essential  to  his  regal  capacity,"  he  shall  not  be  barred  to 
them  by  the  general  words  of  an  Act  of  Parliament. 

In  Perry  v.  Eames  (1891),  1  Ch.  657,  the  rule  was  thus 
stated  by  Chitty,  J.,  at  p.  665,  speaking  of  the  Pre- i  &  3|WiiL  4, 
scription  Act :  "  The  Crown  is  not  named  in  that  section,  ^" '  '^' 
but  is  named  in  the  2nd  and  3rd  sections.  Therefore, 
regard  being  had  to  the  general  rule,  that  the  Crown  is  not 
bound  by  a  statute  unless  named,  a  very  strong  case  arises 
for  holding  that  the  Crown  is  not  bound  by  the  3rd  sec- 
tion. It  was,  however,  argued  for  the  plaintiffs  that  the 
Crown  is  bound  by  necessary  implication,  because  the  ser- 
vient tenement  is  not  mentioned  in  the  3rd  section 

Bat  it  appears  to  me  a  wholly  immaterial  circumstance 
whether  the  servient  tenement  is  mentioned  or  not.  It  is 
not  a  circumstance  from  which  any  intention  on  the  part 
of  the  Crown  can  be  inferred,  much  less  is  it  sufficient  to 
raise  a  necessary  implication,  or  to  support  an  irresistible 
inference  of  intention  to  bind  the  Crown."  And  he  pro- 
ceeded to  lay  down  a  further  rule  of  great  importance  in 
modern  times  where  the  functions  of  the  Crown  are  put 
into  commission:  "It  was  contended  that  although  the 
section  [3]  might  not  apply  where  the  legal  estate  was 
vested  in  the  Crown,  it  does  apply  where  the  legal  estate 
is  held  by  subjects  in  trust  for  the  Crown.  In  support 
of  this  contention  various  authorities  were  cited  for  the 
plaintiffs,  but  none  of  them  really  touched  the  point.  One 

(n)  See  AU,'Oen,  t.  Emer$on  (1891),  A..  C.  649,  in  which  the  Croun 
claimed  part  of  the  Maplin  Sandu  whicu  had  been  in  the  ponpession  of  bub- 
jects  for  at  leait  five  oenturiefi. 
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of  them  was  Sharp  v.  St.  Sauveur.{o)  All  that  was  there 
decided  was  that  the  Crown  could  enforce  in  the  Court  of 
Chancery  a  trust  of  land  created  for  an  alien  prior  to  the 
Naturalisation  Act,  1870.  That  has  no  bearing  on  the  case 
before  me.  In  ancient  times  it  was  not  the  practice  to  vest 
the  legal  estate  in  trustees  for  the  Crown,  and  thus  there  is 
little  or  no  direct  ancient  authority  on  the  point.  The 
second  resolution  in  the  Magdalen  College  case  (p)  appears, 
however,  to  be  large  enough  to  cover  it.  It  was  resolved 
that  where  the  Bang  has  any  prerogative,  right,  title,  or 
interest,  he  shall  not  be  barred  of  them  by  the  general 
words  of  an  Act  of  Parliament.  There  is  no  reason  for 
confining  this  resolution  to  mere  legal  interests,  or  for 
excluding  an  absolute  beneficial  ownership  in  the  Crown. 
In  Mersey  Docks  v.  Cameron,(q)  a  case  involving  the 
liability  of  the  Mersey  Docks  to  be  rated  to  the  poor  under 
48  Eiiz.  c.  2.  the  statute  of  Elizabeth,  Lord  Cranworth  stated  the  law 
as  to  the  exemption  of  the  Crown  in  the  following  passage 
(at  p.  508) :  *  The  Crown,  not  being  named,  is  not  bound 
by  the  Act.  It  follows,  therefore,  that  lands  or  houses 
occupied  by  the  Crown,  or  by  servants  of  the  Crown  for  the 
purposes  of  the  Crown,  are  not  liable  to  be  rated ;  and  I 
conceive  that  it  is  from  a  confusion  between  property 
occupied  for  public  purposes  and  property  occupied  by 
servants  of  the  Crown  that  this  mistake  has  arisen.'  This 
principle  exempts  from  rates,  not  only  royal  palaces,  but 
also  the  offices  of  the  Secretaries  of  State,  the  Horse 
Guards,  the  Post  Office,  and  many  similar  buildings.  On 
the  same  ground  police-courts,  county  courts,  and  even 
county  buildings  occupied  as  lodgings  at  the  assizes  have 
been  held  exempt.  These  decisions,  however,  have  all  gone 
on  ground  more  or  less  sound,  that  these  might  all  be 
treated  as  buildings  occupied  by  servants  of  the  Crown,(r) 
and  for  the  Crown,  extending  in  some  instances  the  shield 
of  the  Crown  to  what  might  more  fully  be  described  as  the 


(o)  (1872)  7  Ch.  App.  843. 

(p)  (1616)  11  Rep.  74  b. 

(q)  (1864)11  U.  L.  C.  443. 

(r)  CoomUr  v.  Berh  Justices  (1883),  9  App.  Cas.  71. 
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public  government  of  the  country."  And  after  referring 
to  B.  V.  McCann  (1868),  L.  E.  3  Q.  B.  144,  as  placing  a 
trustee  for  the  Crown  in  the  same  position  as  a  servant  of 
the  Crown,  Chitty,  J.,  added  {he.  cU.  p.  669) :  "  Now,  in 
the  cases  before  me  the  Crown's  absolute  beneficial  owner- 
ship for  the  purposes  of  the  Act  is  expressly  manifested 
by  a  public  statute,  and  it  is  obvious  that  the  legal  estate 
was  vested  in  trustees  merely  for  the  purposes  of  more 
convenient  administration  by  a  department  of  the  Queen's 
Government.  I  am  of  opinion,  then,  that  the  prerogative 
of  the  Crown  takes  these  cases  out  of  the  operation  of  the 
3rd  section." 

An  Act  creating  a  forfeiture  does  not  bind  the  Crown.  Penalties  or 
Thus,  it  was  in  B.  v.  Kent  Justices  (1890),  24  Q.  B.  D.  181,  ^°^«**'^^*""- 
decided  that  the  Weights  and  Measures  Act,  1878,  did  not  4i  &  42  Vict 
apply  to  Post  Office  weights,  as  to  hold  so  would  involve  ®"  *^' 
a  forfeiture  of  Crown  property.    All  statutory  fines  and 
forfeitures  belong  to  the  Crown  unless  otherwise  provided 
by  the  Act  creating  them.    Where  a  penalty  is  created  by 
statute,  and  nothing  is  said  as  to  who  may  recover  it,  and 
the  o£fence  is  not  against  an  individual,  it  belongs  to  the 
Orown,  and,  consequently,  a  common  informer  cannot  sue 
on  a  penal  statute  unless  an  interest  in  the  penalty  is  given 
to  him  by  express  words  or  necessary  implication.(s) 

The  Crown  receives  and  does  not  pay  duties  and  taxes.  Duties  and 
But  in  the  Stamp  Act,  1891,(^)  provision  is  made  for  the 
imposition  of  stamp  duty  on  instruments  relating  to  pro- 
perty belonging  to  the  Crown  or  being  the  private  property 
of  the  Sovereign  in  the  same  manner  as  on  property  of 
subjects,  unless  a  contrary  intention  is  expressed.  The 
effect  of  this  provision  is  to  alter  the  common  law  pre- 
sumption £is  to  the  exemption  of  the  Crown  from  the 
provisions  of  a  statute  so  far  as  relates  to  stamp  duties  on 
instruments.  In  B.  v.  Cook  (1789),  3  T.  E.  519,  the  ques- 
tion arose  whether  25  Geo.  3,  c.  51,  s.  4,  enacting  that 
there  should  be  charged  a  duty  of  l^d.  per  mile  upon  every 

(«)  Bradlaugh  ▼.  Clarke  (18S3),  8  App.  Cas.  d54.    As  to  penal  Acts,  seo 
Part  III.  infra. 

{t)  b^^Lbb  Vict  c.  39,  a»  Ud, 
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horse  hired  to  travel  post,  made  this  duty  payable  by  a 
person  carrying  despatches  for  the  Grovemment.  Lord 
Kenyon,  in  deciding  that  this  Act  did  not  bind  the  King, 
said :  ''  Generally  speaking,  in  the  construction  of  Acts  of 
Parliament  the  King  in  his  royal  character  is  not^  included, 

unless  there  be  words    to   that  effect Although 

there  is  no  special  exemption  of  the  King  in  this  Act,  yet 
I  am  of  opinion  that  he  is  exempted  by  virtue  of  his  pre- 
rogative in  the  same  manner  as  he  is  virtually  exemptfd 
from  the  43rd  Eliz.  and  every  other  Act  imposing  a  duty 
or  tax  upon  the  subjects." 

Tolls.  In  Mayor  of  Weymouth  v.  Nugent  (1865),  6  B.  &  S,  22, 

the  question  was  whether  stone  brought  into  the  harbour 
of  Weymouth  for  the  use  of  Government  works  was  exempt 
from  wharfage  duty  chargeable  by  a  private  Act  upon  all 
goods  brought  into  the  harbour.  It  was  contended  that 
the  Crown,  not  having  beeij  expressly  exempted,  was  liable 
to  pay  this  wharfage.  But  it  was  held  that,  as  immunity 
from  all  tolls  of  any  kind  is  a  prerogative  right  of  the 
Crown,  if  the  Crown  was  to  be  held  liable  by  implication 
to  pay  wharfage  duty  a  prerogative  of  the  Crown  would 
be  directly  affected,  and  the  well-established  rule  that  the 
Crown  was  not  bound  by  an  Act  of  Parliament,  unless 
named  in  the  Act,  would  be  broken  through.(tt) 

Biitf*.  It  is  also  a  prerogative  right  of  the  Crown  not  to  pay 

rates,  and  it  has  always  been  held  that  the  Crown,  not 
being  named  in  the  43  Eliz.  c.  2,  is  not  liable  to  be  rated 
for  the  relief  of  the  poor.  The  later  decisions  on  this  sub- 
ject have  greatly  extended  the  meaning  of  the  expression 
"  in  the  occupation  of  the  Crown."  At  the  present  time, 
not  only  is  all  property  in  the  occupation  of  the  Crown  not 
rateable,  but  also  where  property  is  occupied /or  the  Crown 
it  is  not  to  be  rated.  Lord  Blackburn,  in  CooTtiba^  v.  Justices 
of  Berks  (1883),  9  App.  Cas.  61,  at  p.  71,  thus  stated  the 
general  rule :  ''  It  seems  to  me  that  it  is  not  material 
whether  the  assessment  statute  imposing  any  tax  does  so, 
like  the  Poor  Hate  Acts,  for  a  local  purpose,  or  like  the 

(u)  See  also  Northam  Bridge  Co.  Yj  B,  C1886),,  55  L.  T.  759. 
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statute  imposing  a  duty  on  post-horses,  considered  in  B, 
V.  Cook  (1789),  3  T.  K.  519,  or  the  income-tax,  for  an  im- 
perial purpose.  In  each  there  is  an  implied  exemption  on 
the  ground  of  prerogative.  And  if  the  property  is  so  held 
as  to  bring  it  within  the  ground  of  exemption  from  the  one 
statute,  it  must  surely  be  brought  within  the  ground  of 
exemption  from  the  other."  And  Lord  Watson  said,  at  p.  77 : 
*'  The  existence  of  the  same  kind  and  degree  of  interest  on 
the  part  of  the  Crown  which  is  deemed  in  law  sufficient  to 
protect  an  occupier  from  liability  to  the  poor-rate  must 
also  be  held  sufficient  to  shield  the  owner  of  the  bare  legal 
estate  against  any  demand  for  payment  of  income-tax. 
The  judgment  of  a  Court  of  law  to  the  eflfect  that  certain 
public  purposes  are  such  as  are  required  and  created  by 
the  Government  of  the  country,  and  must  therefore  be 
deemed  part  of  the  use  and  service  of  the  Crown,  is  a 
decision  resting  upon  grounds  altogether  outside  and 
independent  of  the  provisions  of  the  Act  of  Elizabeth, 
and,  so  far  as  I  know,  of  any  other  taxing  Act  to  be  found 
in  the  Statute-book.  I  therefore  think  that  the  cases  in 
which  it  has  been  decided  that  the  actual  occupiers  of 
assize  courts  and  police  stations  are  exempt  from  poor-rate 
as  being  within  the  privilege  of  the  Crown  are  decisions  of 
an  equal  authority  in  a  question  as  to  exemption  from 
income- tax."(2;) 

The  question  then  arises,  What  property  falls  within 
this  conceded  exemption  ?    The  rule  laid  down  in  JR.  v. 
Cook(y)  as  to  tolls  has  been  held  also  to  apply  to  local 
rates,  but  controversy  has  raged  round  the  question,  What 
is  Crown  property  within  the  rule?    The  leading  case 
on   this   subject  is   Mersey  Docks  v.  Ca7)ieronJ{z)  where 
Lord  Westbury  laid  it    down  that  public  purposes  to 
make  an    exemption  ''must    be   such   as   are    required', 
and  created  by  the  Government  of  the  country,  and  are  ^ 
therefore  to  be  deemed  part  of  the  use  and  service  of  the 


{x)  Lord  Bramwell  agreed,  he.  dt,  p.  79. 
(yi  (1789)  3  T.  R.  619. 
(z)  (1866)  11  H,  L.  C.  443. 
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Crown."(«)  The  rule  is  also  laid  down  by  Lord  Cairns 
in  substantially  the  same  terms  in  Chreig  v.  University  of 
JSdinJmrgh  (1868),  L.  E.  1  H.  L.  (Sa)  350 :  "  The  Crown 
not  being  named  in  the  English  or  Scotch  statutes  on  the 
subject  of  assessment,  and  not  being  bound  by  statute 
when  not  expressly  named,  any  property  which  is  in  the 
occupation  of  the  Crown,  or  of  persons  using  it  exclusively 
in  or  for  the  service  of  the  Crown,  is  not  rateable  to  the 
relief  of  the  poor." 

oosu.  ^     It  is  also  a  prerogative  right  of  the  Crown  not  to  pay 

costs  in  any  judicial  proceeding,  and  it  w£is  held  in  i2.  v. 
Beadle  (1867),  26  L.  J.  M.  C.  Ill,  that  there  was  no  power 
to  award  costs  against  the  Crown  except  in  those  cases  in 
which  it  was  expressly  authorized  by  Act  of  Parliament.(&) 
"  I  do  not  believe,"  said  Lord  Campbell,  C. J.,  in  giving 
judgment,  "  that  it  was  the  intention  of  the  framers  of  the 
Act  to  embrace  cases  of  this  sort,  but  it  is  enough  for  us  to 
say  that  the  Crown  is  not  expressly  mentioned  in  this  Act, 
and  cannot  therefore  be  bound/'  But  this  does  not  affect 
the  right  of  the  Crown  to  receive  costs.  Power  to  make 
rules  of  court  binding  on  the  Crown  seems  to  be  given  by 
44  &  45  Vict.  c.  59,  s.  6. 

iM«>a(iing.  So,  also,  it  being  a  prerogative  right  of  the  Crown  to 

plead  double  or  plead  and  demur  in  a  petition  of  right 
without  the  leave  of  the  Court,  it  was  held  in  Tobin  v.  It. 
(1863),  32  L.  J.  C.  P.  216,  that  that  right,  not  being  in 
express  terms  taken  away  by  23  &  24  Vict.  c.  34,  remained 
the  same  as  it  was  before  the  passing  of  that  Act. 

orowM  debts.  -  Dcbts  due  to  the  Crown  or  to  its  agents  take  priority  over 
debts  due  to  subjects,  even  in  bankruptcy,  unless  there 
is  express  statutory  provision  to  the  contrary .(c)  This 
provision  applies  even  if  the  debt  is  due  to  the  Crown  in 
respect  of  a  colonial  Government  (d)  or  the  Post  Office.(e) 


(a)  See  alio  Flarry  y.  Eamea  (1891},  1  Ch.  658,  668. 

(&)  20  &  21  Vict  c.  43,  88.  4,  6 :  Moore  t.  JSmUh  (1839),  28  L.  J.  M.  a 
126  ;  and  19  &  20  Vict  c  56,  8.  24  :  Alexander  y.  Officere  of  SuUefor 
ikoOand  (1868),  L.  R.  1  U.  L.  (be.)  276. 


(c)  Ex  parte  J^inuuter- General  (1879),  10  Ch.  D.  595. 

(*   ~     '  -----  ^  -       --    -     -    - 

(e)  Be  Weet  London  Commerwd  Bank  (1888),  38  Ch.  D.  364. 


(d\  Be  Oriental  Bank  CorporeUion  (1885),  28  Ch.  D.  643. 
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And  in  He  Oriental  Bank  Corporation  (1885),  28  Ch.  D.  643, 
it  was  decided  that  although  the  Bankruptcy  Act,  1883, 
took  away  the  priority  of  the  Crown  over  other  creditors 
in  the  distribution  of  assets,  and  the  Judicature  Act,  1875» 
s.  10,  had  directed  the  assimilation  of  liquidation  and  bank- 
ruptcy procedure  and  the  respective' rights  of  secured  and 
unsecured  creditors,  yet  the  Crown  retained,  under  the 
Companies  Acts,  its  right  to  be  paid  Crown  debts  in  full 
in  priority  to  other  creditors  of  a  company. 

The  Prescription  Acts(/)  and  Statutes  of  Limitation  prescri^ition 
do  not  aflfect  the  Crown  unless  there  are  express  words.  S2,n.^"^**" 
The  same  principle  applies  with  reference  to  Acts  creating 
offences.     There  is  no  limitation  at  common  law  to  the 
right  of  the  Crown,  or  of  a  subject  in  the  name  of  the 
Crown,  to  prosecute  for  treason,  felony,  or  misdemeanour.  ^ 

So,  with  regard  to  the  right  to  a  reversion  in  an  estate,  EntaiL 
in  Be  Cuckfidd  Burial  Board  (1855),  24  L.  J.  Ch.  585,  the 
question  was  whether  s.  7  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18),  bound  the  Crown.  That 
section  enables  persons  having  a  limited  interest  in  land 
as  tenants  for  life  or  in  tail  to  sell  and  convey  lands  for 
public  purposes.  In  this  case  certain  lands,  which  were 
required  for  a  burial-ground,  had  been  by  a  private  Act 
settled  .upon  the  ancestor  of  the  tenant  in  tail,  with  an 
express  enactment  that  the  entail  was  not  to  be  barred, 
and  with  an  ultimate  reservation  to  the  Crown  upon  failure 
of  issue  male.  It  was  objected  on  behalf  of  the  Crown  that 
this  section  of  8  &  9  Vict  c.  18,  did  not  enable  the  tenant 
in  tail  to  convey  away  this  ultimate  reversion  of  the 
Crown.  Eomilly,  M.R.,  in  giving  judgment,  said :  "  The  Act 
is  very  general  in  its  wording ;  it  certainly  includes  the 
present  tenant  in  tail,  and,  notwithstanding  the  statutory 
disability  to  bar  the  entail,  he  has  not  only  power  to  sell, 
but  to  convey  and  bar  his  heirs  in  tail  and  all  remainder- 
men except  the  Crown,  which  cannot  be  bound  by  any  Act 
without  being  named.  He  must  therefore  obtain  the  con- 
sent of  the  Crown  before  he  can  effectually  convey." 

(/)  Vide  ante,  p.  405. 
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Choice  of 
courts. 


Letters  patent.     By  the  Statute  of  Monopolies  (21  Jas.  1,  c  8),  s.  6,  the 
Crown  is  permitted  to  grant  letters  patent  to  the  true  and 
first  inventor  of  a  new  manufacture,  reserving  to  him  the 
^ole  working  and  making  such  new  manufacture  for  foar- 
teen  years.    In  Feather  v.  B.  (1865),  6  B.  &  S.  257,  it  was 
decided  that  this  statute,  and  any  grant  of  letters  patent 
made  by  the  Crown  by  virtue  of  it,  did  not  bind  the  Crown, 
and  that  the  Crown  was  entitled  itself  to  manufacture  the 
new  invention  for  the  use  of  the  nation,  notwithstanding 
the  grant  of  the  letters  patent ;  and  in  Dixon  v.  Zowkn 
Small  Arms  Co.  (1876),  1  App.  Cas.  632,  this  decision  was 
affirmed  and  extended  to  the  case  of  any  person  who,  as 
agent  for  the  Crown,  manufactured  an  article  as  to  the 
manufacture  of  which  letters  patent  had  been  granted  to 
some  other  person. 

"  The  King  by  his  prerogative  may  sue  in  what  court  he 
pleases,  and  of  this  prerogative  he  is  not  barred  by  Magna 
Charta,  though  it  enacts  in  the  negative, '  quod  communia 
pladta  non  sequuntur  curiam,  nostram  sed  tenearUur  in 
aliquo  loco  certo,  for  he  may  have  a  q}WLrc  impedU  in  the 
King's  Bench  "(g)  Again,  it  being,  as  Kelly,  C.B.,  said  in 
Att.'Gen.  v.  Constable  (1879),  4  Ex.  D.  173,  "part  of  the 
prerogative  of  the  Crown  that  the  Sovereign  is  entitled  to 
be  an  actor  in  any  litigation  afifecting  the  rights  of  the 
Crown,  and  to  determine  in  the  Court  of  Exchequer  any 
matter  in  which  the  Crown  is  interested,"  it  was  held  in 
that  case  that,  "  as  there  are  certainly  not  any  words  in 
the  Judicature  Acts  which  limit  the  right  of  the  Crown  in 
respect  of  the  decision  of  questions  affecting  the  revenue,** 
the  above-mentioned  prerogative  right  was  not  affected  by 
those  Acts.(A)  Acts  taking  away  the  right  to  certiorari  do 
not,  as  a  rule,  bind  the  Crown.(i) 

The  prerogative  of  the  Crown  to  admit  appeals  from  the 
colonies  is  not,  and  cannot  be,  affected  by  any  colonial 
legislation  \(k)  but,  so  far  as  relates  to  matters  within  the 

(o)  Magdalen  College  case  (1616),  11  Kep.  68  b. 

(/»)  Se«  Att.-Oen,  v.  Barker  (1871),  L.  B.  7  Ex.  177  ;  Dijcon  ▼.  Farrer 
(1886),  18  Q.  B.  D.  643. 


Admittiug 
appeals. 


(i)  See  Mellor  &  Short,  Crown  Pmctice,  pp.  91, 115. 
(it)  Cuthing  v.  Dvpuy  (1880),  6  App.  Can.  409.      Vide  t 


infra,  p.  448. 
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competence  of  a  colonial  Legislature,  the  prerogative  may 
be  cut  down  and  the  Crown  bound  by  apt  words  in 
8tatutes.(Z) 

The  prerogative  rights  of  the  Crown  extend  to  gold  and  Miaes. 
silver  in  all  lands,  and  in  Att-Gen.  v.  Morgan  (1891), 
1  Ch.  432,  it  was  decided  that  the  Acts  1  Will.  &  Mar. 
c.  30,  and  5  Will.  &  Mar.  c.  6,  although  they  relax  the 
prerogative  in  favour  of  the  subject,  do  not  diminish  the 
prerogative  as  to  mines  worked  simply  as  gold  mines,  even 
Tvhere  the  gold  is  mixed  with  base  metal. 

Although  the  Crown  may  not  be  prejudiced  by  theButOrowa 
operation  of  a  statute  which  does  not  specially  nanae  |^f  Q*^tute 
the  Crown,  and  although,  as  Alderson,  B.,  put  it  in  Att.--  withont  being 
Oen,  V.  Doruddson  (1842),  10  M.  &  W.  117,  at  p.  124,  "  it  """^ '''  '^ 
is  inl&nQ^  primd  fa/Ae  that  the  law,  made  by  the  Crown 
with  the  assent  of  Lords  and  Commons,  is  made  for  sub- 
jects and  not  for  the  Crown,"  still,  if  the  Eling  is  desirous 
of  performing  some  act  in  his  natural  capacity  as  an  English- 
man, and  not  in  his  public  and  royal  capacity,  it  is  a  general 
rule  that  "  the  King  may  take  the  benefit  of  any  particular 
Act,  although  he  be  not  especially  named  in  it."(m)  Thus, 
in  7  Bep.  32,  the  question  was  discussed  whether  the  King, 
being  tenant  in  tail,  might  by  fine  levied  bar  the  estate  tciil 
by  virtue  of  the  statute  de  Bonis,  and  it  was  there  stated 
by  Lord  Coke,  who  was  then  Attorney-General,  that  the 
King  could  bar  an  entail ;  "  for  as  he  claims  in  respect  of 
his  natural  capacity  as  heir  of  the  body  of  a  subject,  and 
not  in  respect  of  his  public  and  royal  capacity,  it  would 
be  hard  that  the  King,  being  issue  in  tail  of  a  gift  made  to 
a  subject,  should  be  in  a  worse  condition  than  if  he  had  not 
been  King."(w) 

4.  It  was  said  by  Lord  Coke  in  the  Magdalen  College  case  What  8tatati»s 

bind  Grown 

(Q  See  Canada  ▼.  British  OUvmbia  (1889),  14  App.  Gas.  295 ;  i^. 
CkUherine*9  Milling  Co,  v.  jS.  (1888),  14  App.  Cas.  46 ;  AtU-Oen,  y.  Meroer 
(1883),  8  App.  Caa.  767. 

(m)  1  61.  Comm.  262. 

(«)  In  Duke  of  Brunswick  v.  Riiig  of  Banover  (1848),  2  fl.  L.  C.  1,  6 
Beav.  1,  it  was  suggested  that  a  forei^  Sovereign  could  be  sued  in  England 
in  matters  affecting  his  private  capacity,  although  as  a  king  he  was  exempt 
from  British  law.  See  Hull,  Int  Law  (3rd  ed.),  pp.  65-67  ;  Calvo  (4th  ed.), 
BS.  1460.  1461. 
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without  its      (1616),  11  Rep.  74  b,  that  there  are  three  kinds  of  statutes 
MmfdKe^',^^^^  always  bind  the  King  without  specially  naming 
!bim.(o) 

(a)  Those  fur  The  first  kind  is,  statates  ''  that  provide  necessary  and 
oTre^onT  P^fi^^bl®  remedy  for  the  maintenance  of  religion,  the  ad- 
it«mhig,  and    vancemcnt  of  learning,  and  the  relief  of  the  poor."   Under 

the  DOOl* 

this  head  Lord  Coke  classes  the  statute  of  13  Eliz.  c.  10, 
upon  the  construction  of  which  the  question  in  the  Magdalm 
College  case  turns.  "  God  forbid,"  he  says,  "  that  by  any 
construction  the  Queen,  who  made  the  Act  with  the  assent 
of  the  Lords  and  Commons,  should  be  exempted  out  of  this 
Act  of  13  Eliz.,  which  provides  necessary  and  profitable 
remedy  for  the  maintenance  of  religion,  the  advancement 
of  good  literature,  and  the  relief  of  the  poor."  ^  It  is  to 
!  be  known,"  he  adds,  "  that  the  law  never  presumes  that 
any  one  will  do  a  thing  either  against  religion  or  any  re- 
ligious duty."  But  this  obligation  has  been  held  not  to  in- 
clude the  payment  of  poor-rated.(^)  Similarly,  it  was  laid 
down  in  the  Case  of  Ecclesiastical  PerBons  (1601),  5  Eep.  14, 
that  "  all  statutes  which  are  made  to  suppress  wrong,  to 
take  away  fraud,  or  to  prevent  the  decay  of  religion,  shall 
bind  the  King,  although  he  be  not  named,  for  religion, 
justice,  and  truth  are  the  sure  supporters  of  the  crowns 
,  and  diadems  of  kings."  So,  also,  it  was  held  in  R.  v.  Arck- 
bishop  of  Armagh  (1721),  1  Str.  516,  that  an  Irish  Act, 
passed  in  10  &  11  Chas.  1,  for  the  consolidation  of  endowed 
rectories  and  vicarages,  as  being  an  Act  for  the  advance- 
ment of  religion,  bound  the  Crown,  although  it  was  not 
^  named. 

(b)  statutes  for  The  sccoud  kind  of  statutes  mentioned  by  Lord  Coke  in 
^r^oug'*''''' ""'  ^^®  Magdalen  College  case,  as  binding  the  King  when  he  is 

not  named,  are  statutes  for  the  suppression  of  wrong.(j^) 


(o)  Dr.  Wooddeson  (Vinerian  Lectores,  toI.  i.  p.  31)  says  with  regard  to 
the  kinds  of  statutes  which  are  mentioned  bj  Lora  Coke  as  bein^  exceptions 
to  the  eeneral  rule,  '*  Thib  is  surely  opening  a  yery  uncertain  latitude. 

(p)  Vide  ante,  p.  408. 

(q)  In  Corporation  of  London  t.  Att,-Oen,  (1848),  I  H.  L.  C.  440, 448,  the 
question  whether  "  a  statute  which  effects  a  transfer  of  the  jurisdiction  from 
one  Court  to  another,  or  the  extension  of  the  jurisdiction  of  a  Court,"  binds 
the  Crown  was  raised,  but  was  not  decided.     Vide  iupra,  p.  412. 
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**  The  King,"  says  Lord  Coke,  is  "  the  fountain  of  justice, 
and  common  right,  and  the  King,  being  God's  lieutenant, 
cannot  do  a  wrong,  Solum  rex  hoc  non  jMtest  facere  quod  Twn 
potest  infuste  agere.{r)    And  although  a  right  was  remedi- 
less, yet  the  Act  which  provides  a  necessary  and  profitable 
remedy  for  the  preservation  of  it  and  to  suppress  a  wrong 
shall  bind  the  King."    And  in  support  of  this  doctrine 
Lord  Coke  cites  WUlion  v.  Berkley  (1560),  Plowd.  246, 
where  it  was  decided  that  the  statute  de  Bonis  conditiona2i- 
bus  bound  the  King.    "  If  a  tenant  in  tail,"  says  Lord  Coke, 
"  before  the  statute  de  Bonis  had  aliened,  it  was  tortious, 
but  no  remedy  was  given  for  it  until  the  statute  de  Bonis 
was  made,  and  Lord  Berkley's  case  was,  that  land  was  given 
to  King  Henry  YIL  and  to  the  heirs  male  of  his  body,  and 
the  question  was  whether  the  King  could  aliene  or  not.  And 
it  was  adjudged  that  he  could  not  aliene,  but  that  he  was 
restrained  by  the  said  Act  for  three  reasons.    (1)  Because 
such  alienation  before  the  statute  was  wrongful,  although 
such  wrong  wanted  remedy ;  for  it  would  be  a  hard  argu- 
ment to  grant  that  the  statute  which  restrains  men  from 
doing  wrong  and  ill  should  permit  the  King  to  do  it.     (2) 
Forasmuch  as  the  said  Act  is  staiutum  remedicUej  and  pro- 
vides a  remedy  for  this  remediless  wrong,  and  that  it  was 
necessary  and  profitable  to  provide  such  remedy,  it  was 
adjudged  that  it  should   bind  the  King.      (S)   Because 
it  was  an  Act  of  preservation  of  the  possessions  of  noble- 
men, gentlemen,  and  others,  it  should  also  bind  the  Eling." 
Also,  in  11  £ep.  72  b,  Lord  Coke  reports  a  resolution 
of  the  Court  of  King's  Bench  to  the  e£fect  that  the  statute 
of  13  £dw.  1,  c.  5,  against  tortious  usurpation,  being  an  Act 
to  suppress  wrong,  was  binding  upon  the  King,    Similarly, 
in  2  Inst.  681,  Lord  Coke  says  that  it  was  held  in  Beau^ 
mont's  case  (1553)  that  the  statute  of  32  Hen.  8,  c.  28,  con- 
cerning discontinuances,  which  was  passed  to  prevent  hus- 
bands from  alienating  during  coverture  the  lands  belonging 
to  their  wives,  bound  the  King,  although  he  was  not  named 
in  it,  because  it  was  made  to  suppress  a  wrong.    Also, 

(r)  Vide  Broom,  Const  Law,  p.  725. 
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in  Plowden's  ComnL  236  b,  it  is  said  (s)  that  the  Statute 
of  Merton  (20  Hen.  3),  c  5,  M^hich  enacts  that  usuries 
shall  not  ran  against  any  being  within  age,  binds  the  King, 
so  that,  '*  if  the  King  give  land  to  another  reserving  a  rent 
payable  at  a  feast  certain,  and  for  default  of  payment  that 
he  shall  doable  the  rent  for  every  default,  and  afterwards 
the  grantor  dieth,  his  heir  being  within  age,  he  shall  not 
double  the  rent  to  the  King."  "For,"  says  Plowden, 
''  although  the  statute  is  general,  yet  the  King  is  bound  by 
it,  because  it  is  made  for  remedy  of  infants  and  for  the 
public  good."  Plowden  also  says(^)  that  "the  Statute 
of  Merton  (20  Hen.  3),  c.  10,  which  ordains  that  every 
freeman  which  oweth  suit  ....  may  freely  make  his 
attorney  to  do  these  suits  for  him,  includes  the  King  in 
the  general  words,  because  the  Act  is  made  for  the  ease 
and  convenience  of  subjects."  Also,  in  1  Inst  120  a.  Lord 
Coke  says,  with  regard  to  the  statute  of  31  Eliz.  c.  6,  s.  4, 
which  enacts  that  simoniacal  presentations  to  benefices  shall 
be  void,  and  that  "the  person  so  corruptly  taking  ....  any 
such  benefice  •  •  .  .  shall  thereupon  and  from  thenceforth 
be  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
the  same  benefice,"  "  that  the  Act,  being  made  for  suppres- 
sion of  simony  and  such  corrupt  agreements,  so  binds  the 
King  in  that  case  as  he  cannot  present  him  that  the  law 
hath  disabled."  Again,  Lord  Coke  says  in  11  Sep.  74  a, 
with  respect  to  27  Eliz.  c.  4,  which  enacts  that  "  every  con- 
veyance made  to  the  intent  and  of  purpose  to  defraud  and 
deceive  any  purchasers,  shall  be  deemed  only  against  such 
purchaser  to  be  utterly  void,"  "  that  if  one  who  intends 
to  sell  his  land  had  by  fraud  conveyed  it,  by  deed  enrolled, 
to  the  Queen  to  the  intent  to  deceive  the  purchaser  .... 
in  that  case  the  purchaser  shall  enjoy  the  land  against  the 
Queen  by  the  statute  of  27  Eliz.  c.  4,  for,  although  the  Queen 
is  not  excepted,  yet  the  Act,  being  general  and  made  to 
suppress  fraud,  shall  bind  the  Queen."  Also,  in  2  Inst.  169, 


{s)  In  2  Inst.  89,  Lord  Coke  mentions  this  as  an  alternative  explanation 
of  this  statute. 

(t)  P.  236  b.  Lord  Coke  in  his  exposition  on  this  statute  in  2  Inst  99 
is  bilent  as  to  whether  it  binds  the  King  or  not. 
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Lord  Coke  says,  with  respect  to  the  statute  of  3  Edw.  1,  c.  5> 
which  enacts  that  none  shall  disturb  elections  under  pain 
of  great  forfeiture,  "  The  Act  is  penned  in  the  name  of  the 
King,  viz.,  the  King  commandeth,  and  therefore  the  King 
bindeth  himself  not  to  disturb  any  electors  to  make  free 
election.'X^)  Also,  in  2  Inst.  142,  Lord  Coke  says,  with 
respect  to  the  statute  of  52  Hen.  3,  c.  22,  which  enacts  that 
none  may  distrain  his  freeholders  to  answer  as  to  their 
freehold,  quia  hoc  nvXlus  fdcere  potest  sine  prcecepto  Domini 
Megis :  "  This  Act  doth  bind  the  King,  for  there  is  a  writ 
directed  to  the  King's  bailiff  of  his  manor  of  N.,  the 
words  whereof  be  ...  .  And  if  the  King's  bailiff  doth 
not  obey  this  writ,  the  tenant  shall  have  attachment  against 
him."(a;)  Also,  in  Crooke's  case  (1690),  1  Show.  208,  the 
question  was  whether  the  King  was  bound  by  22  Chas.  2, 
c.  11,  by  which  it  was  enacted  that  two  certain  parishes  in 
London  should  be  united  and  established  as  one  parish, 
and  that  the  first  presentation  should  be  made  by  the  patron 
of  that  living  whereof  the  endowment  was  of  the  greatest 
value.  The  King  was  the  patron  of  that  church  which  was 
of  least  value,  but  it  was  contended  that  by  his  prerogative 
he  had  a  right  to  present  first,  and  that  this  statute  did  not 
bind  him,  as  he  was  not  expressly  named ;  but  it  was  held 
otherwise,  and  the  presentation  by  the  other  patron  was 
confirmed.  Again,  in  B.  v.  Tuchin  (1704),  2  Ld.  Raym. 
1061,  the  question  was  whether  the  statute  of  14  Edw.  3, 
which  enacted  that  no  process  shall  be  annulled  or  dis- 
continued by  a  mistake  in  writing,  ''  but,  as  soon  as  the 
thing  is  perceived  by  the  challenge  of  the  party,  it  shall  be 
hastily  amended  in  due  form,"  extended  to  the  Crown,  and 
it  was  held  by  Powell,  J.,  that  it  did  not,  "  because  the 
Crown  is  never  named  in  an  Act  of  Parliament  by  name  of 
party."  It  seems,  therefore,  that,  except  for  this  expression, 
he  would  have  held  the  Crown  to  be  bound  by  this  Act. 
A  similar  point  was  discussed  in  R.  v.  Wright  (1834),  1 
A.  &  E.  434,  where  the  question  was  whether  1 1  Geo.  4 


(if)  See  also  4  Mod.  207. 
(x)  See  also  Show.  209. 

2  D 
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&  1  WilL  4,  c.  70,  s.  8,  which  enacted  "  that  writs  of  error 
upon  any  judgment  given  by  any  of  the  said  Courts  [Ll, 
King's  Bench,  Common  Pleas,  and  Exchequer]  shall  here- 
after be  made  returnable  only  before  the  judges  of  the 
other  two  Courts  in  the  Exchequer  Chamber,"  applied  to 
judgments  upon  indictments,  the  Crown  not  being  specially 
named  in  the  Act.  As  the  point  was  raised  by  the  Couit 
itself,  the  Crown  not  disputing  its  liability,  only  one  side 
was  heard,  and  no  considered  judgment  was  given,  but  all 
these  earlier  decisions  were  cited  in  argument  and  appa- 
rently acquiesced  in.  Again,  in  B.  v.  Ridge  (1817),  4  Price 
50,  the  question  was  whether  certain  bills,  which  had  got 
into  the  hands  of  the  Crown,  but  which,  it  was  admitted 
by  the  Crown,  were  void  as  between  the  original  parties  as 
being  tainted  with  usury,  could  be  sued  upon  by  the  Crown 
on  the  ground  that  the  usury  laws,  which  did  not  specially 
name  the  Crown,  could  not  bind  it.  It  was  held  as  being 
perfectly  clear  that,  as  the  bills  would  have  been  void  in 
the  hands  of  an  ordinary  third  person,  their  vice  could  not 
be  removed  by  the  fact  that  the  third  person  in  this  case 
was  the  Crown.  "  This  is  too  monstrous  a  proposition," 
said  Garrow,  B.,  "  for  serious  consideration,  and  would  re- 
quire to  be  supported  by  undoubted  authority."  In  Baron 
de  Bods  V.  B.  (1849),  13  Q.  B.  378,  the  question  was  raised 
whether  a  writ  of  error  would  lie  to  the  Exchequer  Cham- 
ber in  a  case  in  which  the  Crown  was  the  real  party.  "  It 
was  argued,"  said  the  Court,  "  that  the  statute  by  which 
this  Court  is  constituted,  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  8, 
did  not  bind  the  Crown,  or  afiFect  the  Queen's  right  to  have 
a  writ  of  error  brought  to  the  House  of  Lords.  We  think 
the  Crown  is  bound  by  that  statute.  The  rule  on  the 
subject  is  fully  explained  in  Att^-Gen.  v.  AUgood  (1743), 
Parker's  Keps.  1.  A  difiFerence  is  there  remarked  be- 
tween statutes  which  name  parties  plaintiJBTs  or  defendants, 
which  do  not  apply  in  words  to  the  Crown,  and  statutes 
which  use  words  sufficiently  large  to  include  the  Crowni 
which  is  the  present  case." 
(r)  statutes  The  third  kind  of  statutes  mentioned  by  Lord  Coke  in 
Jtrfom'^Lc     the  Magdalen  College  case  (1616),  11  Rep.  74  b,  as  binding 
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i;he  King  when  he  is  not  named,  are  statutes  which  tend  to  wiu  of  a 
perform  the  will  of  the  founder  or  donor.  *'  That  appears/'  donor!^  °^ 
said  Lord  Coke,  "m  StatiUo  Templarionim,  17  Edw.  2, 
"where  it  is  said,  Ita  semper  quod  pia  et  celeberrima  volmUas 
donatoris  in  omnibvs  teneaiwr  et  expleatur,  et  perpetuo  sane- 
■tissime  perseveret.'*  He  further  cites,  in  support  of  this  pro- 
position, the  statul  "3  de  Donis  conditioncUibus  (13  Edw.  1, 
c.  1), "  which,"  says  he,  is  notable  to  this  purpose,  for  there 
it  appears  that  it  was  necessary  and  profitable  that  the  will 
of  the  donor  should  be  observed,  the  words  of  which  Act 
to  this  purpose  are,  Propter  qiLod  Bex  Dominus  perpendens 
quod  necessarium  et  tUile  est  apponere  remedium  statuit^  qv/>d 
voluTvtas  donatoris  in  cartd  doni  sui  manifeste  expressa  de 
ccetero  observetur,  which  bound  the  King,  as  is  adjudged  in 
Ijord  BerJdey*s  case  in  Plowden's  Comm.,  where  (p.  247) 
it  is  said,  that  men  ought  to  observe  the  intent  or  will  of 
other  men,  and  to  violate  it  is  ill."  It  does  not  appear 
that  this  doctrine  has  been  acted  upon  since  Lord  Coke's 
time,  so  that  it  is  difficult  to  say  what  view  the  Courts 
would  take  of  it  at  the  present  day. 

These  are  the  principal  cases  in  which  it  has  been  held^Lord  Coke*8 
that  the  Crown  is  bound  by  statutes  without  being  named  in  too^8weep?Dg, 
them.  These  cases  are  scarcely  sufficient  in  number  or 
variety  to  justify  the  very  general  adoption  of  the  proposi- 
tions propounded  by  Lord  Coke  in  the  Magdalen  College  case 
-(1616),  11  Rep.  74  b,  with  regard  to  the  kind  of  statutes  by 
which  the  Crown  is  bound  without  being  named ;  at  the 
same  time  there  does  not  seem  to  be  any  case  in  which 
Lord  Coke's  propositions  are  either  denied  or  overruled. 
In  JSx  parte  Fostviaster-General  (1879),  10  Ch.  D.  695, 
Jussel,  M.R.,  said,  '•' The^generaL-xule,  as  expressed  in 
Bacon's  Abridgement  [7th  ed.  at  p.  462],  is  that  '  where  an 
Act  of  Parliament  is  made  for  the  public  good,  the  advance- 
ment of  religion  and  justice,  and  to  prevent  injury  and 
wrong,  the  King  shall  be  bound  by  such  Act,  although  not 
particularly  named  therein.' " 

5.  If  a  duty  is  thrown  upon  the  Crown  by  statute,  there  .sututory 
is  no  way  of  enforcing  the  performance  of  that  duty  if  leftiupou^h?^ 
unperlormed  by  the  Crown.     If  a  subject  neglects  to  per-'\^"^^- 
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form  a  statutory  duty  there  are  several  ways  in  which  he 
may  be  proceeded  against,(y)  but  no  proceedings  of  any 
kind  can  be  taken  either  against  the  Crown  itself  or  against 
any  servant  of  the  Crown  to  compel  the  performance  of  a 
statutory  duty.     For  no  action  of    tort  can  be  bronght 
against  the  Crown  upon  any  statute,  in  the  absence  of 
express  provisions,  in  consequence  of  the  maxim  that  the 
King  can  do  no  wrong.(2)    This  rule  had  in  Canada  the 
curious  result  that  persons  injured  on  State  railways  had  no 
j-emedy  (a)  until  the  passing  of  44  Vict.  c.  25  (Canada) 
(1  Eev.  Statt.  Canada,  pp.  603-606).    This  immunity  con- 
tinues absolute  in  the  United  Kingdom,  but  in    many 
colonies  has  been  qualified  or  restricted  by  statute,(&)  and 
also  extends  to  remedy  by  mandamus.    Thus,  in  JR,  v. 
Treasury  Commissioners  (1872),  L.  R  7  Q.  B.  387,  it  ap- 
peared that  29  &  30  Vict  c.  39,  s.  14,  enacts  that  where 
any  sum  of  money  has  been  granted  to  her  Majesty  to 
defray  expenses  for  any  specified  public  service,  it  shall  be 
lawful  for  her  Majesty  to  authorize  and  require  the  Trea* 
sury  to  issue,  out  of  the  credits  granted  to  them,  the  sums 
that  may  be  required  to  defray  such  expenses.     By  the 
annual  Appropriation  Acts  a  certain  sum  is  applied  to 
defray  the  charges  for  prosecutions  at  assizes  and  quarter 
sessions.    The  charges  for  certain  prosecutions  having  been 
taxed  in  the  ordinary  way,  the  Lords  of  the  Treasury  re- 
fused to  pay  certain  items,  whereupon  a  writ  of  mandamus 
was  moved  for  to  compel  them  to  do  so,  on  the  ground  that 
it  was  a  duty  thrown  upon  them  by  statute.    But  the  writ 
was  refused.     "  When,"  said  Cockburn,  C.J.,  "  a  duty  has  to 
be  performed  (if  I  may  use  the  expression)  by  the  Crown,, 
this  Court  cannot  claim,  even  in  appearance,  to  have  any 
power  to  command  the  Crown.    In  like  manner,  when 
parties  are  acting  as  servants  of  the  Crown,  and  are  amen- 
able to  the  Crown,  whose  servants  they  are,  they  are  not 

Cy)  Vide  ante,  pp.  248-266. 

(2)  See  Chitty,  rrerogativea  of  the  Crown,  pp.  340-348  ;  Broom,  Const. 
Law,  p.  727. 

{a)  JR.  T.  M*Leod  (1883),  8  Canada  1.  Cf.  i?.  v.  MacFariane  (1882),  7 
Canada  216.  i 

(6)  Att.-Gen.  far  Straits  Settlements  Y.  TTemyM  (1888),  IB  App.  Cas.  192. 
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amenable  to  this  Court  in  the  exercise  of  its  prerogative 
jurisdiction."(c)  The  subject  has  been  fully  discussed  in 
the  recent  case  of  R.  v.  Sec.  of  StcUefor  War  (1891),  2  Q.  B. 
332,  where  it  was  pointed  out  that  any  obligation  imposed 
on  a  servant  of  the  Crown  by  statute  or  royal  command  is 
not  enforceable  by  mandamus  unless  the  statute  makes  it 
clear  that  the  duty  or  trust  imposed  is  not  as  between  the 
Crown  and  its  agent,  but  as  between  the  agent  and  the 
subjects.(d) 

(e)  See  cases  collected  in  Mellor  &  Short,  Crown  Practice,  p.  17. 

(d)  See  also  Kinloeh  y.  See.  of  State  far  India  (1882),  7  App.  Cas.  619. 
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2.  Effect  on  British  subjects 
and  their  property   . 

May  bind  subjects  with- 
in or  without  realm  . 

Do  not  bind  realty  of 
subject  out  of  realm .  424 
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3.  Effect  on  the  territory  of 
England  .... 

Binds  realty  in  England 

in  bands  of  subject 

or  foreigner 
Exception    for    legacy 

and  succession  duty 
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held  by  a  foreigner  . 

4.  Effect  on  the  persons   of 

foreigners 
English  Acts  bind  for- 
eigner in  England  or 
on  British  ships 
Limits  of  realm    . 

1.  The  territorial  effect  of  British  and  colonial  (a)  statutes 
may  be  conveniently  discussed  under  seven  heads : — 

(1)  The  effect  of  British  Acts  of  Parliament  upon 
British  subjects  and  their  property,  real  and  personal, 
whether  they  reside  within  or  without  British 
dominions ; 


In  Scotland  .                 .444 
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In  Ireland     .                 .445 

In  the  Isle  of  Man  and 

Channel  Islands        .  446 

7.  Effect  of  British  Acts  in 
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the  colonies  and  India     .  446 

In  planted  colonies      .  451 
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In  conquered  or  ceded 

colonies                     .453 

In  India                .        .455 
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8.  Territorial  effect  of  colo- 
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nial  Acts  ....  45t> 

(a)  The  territorial  effect  of  colonial  statutes  was  fully  discussed  in  Phil- 
lips y .  £yre  (1869),  L.  R.  4  Q.  B.  225,  affirmed  on  appeal,  L.  R.  6  Q.  B.  1. 
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(2)  Their  effect  upon  land  in  England,  whether  the 
owner  or  occupier  of  the  land  is  or  is  not  domiciled  in 
England ; 

(3)  Their  effect  on  the  persons  of  foreigners ; 

(4)  Their  eflfect  on  the  property  of  foreigners  out  of 
British  jiirisdiction ; 

(5)  Their  e£fect  in  parts  of  the  British  Islands  other 
than  England ; 

(6)  Their  effect  in  the  colonies  and  India ;  and 

(7)  The  territorial  effect  of  colonial  Acts.  v^^ 

2.  The  general  rule  as  to  the  effect  of  a  British  Act  of  British  statutes 
Parliament  upon  a  British  subject  was  stated  by  Sir  T.  Britishsubject 
Wilde  arguendo  in  the  Sussex  Peerage  case  (1844),  11  CI.  &  F.  within  or  with- 
95,  to  be  that  "  the  British  Parliament  possesses  the  power] 
to  impose  restrictions  and  disabilities  and  incapacities  upon 
any  British  subject,  which  shall  operate  upon  him  any- 
where." This  general  rule  was  accepted  by  the  House  of 
Lords,  and  it  was  held  by  them  on  this  ground  that  the* 
Koyal  Marriages  Act,  1772  (12  Geo.  3,  c.  11),  which  enacted, 
in  s.  1,  that  "  no  descendant  of  the  body  of  George  11.  shall 
be  capable  of  contracting  matrimony  without  the  previous 
consent  of  his  Majesty  ....  and  that  every  marriage  of 
any  such  descendant  without  such  consent  first  had  and 
obtained  shall  be  null  and  void,"  operated  to  render  void  a 
marriage  contracted  by  a  descendant  of  George  II.  in  Eome.  x 
It  had  been  argued  on  behalf  of  the  claimant  of  the  peerage 
that  this  Act  only  applied  to  marriages  contracted  in 
England ;  but  the  judges  who  were  consulted  gave  it  as 
their  opinion  (at  p.  144)  that  the  intention  of  the  Act  was 
clearly  to  create  "  an  incapacity  attaching  itself  to  the 
person  of  A.  B.  [i.e.,  the  Duke  of  Sussex]  which  he  carried 
with  him  wherever  he  went,  for,"  they  added,  "  it  is  clear! 
that  an  Act  of  the  Legislature  will  bind  the  subjects  of  this  | 
realm,  both  within  the  kingdom  and  without,  if  such  is  its  J 
intention."  But  whether  any  particular  Act  of  Parliament! 
purports  to  bind  British  subjects  abroad  will  always  depend  \ 
upon  the  intention  of  the  Legislature,  which  must  be  L 
gathered  from  the  language  of  the  Act  in  question ;' there 
is  no  presumption  either  one  way  or  the  other,  although 
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from  time  to  time  judges  utter  dicta  expressing  a  prepos- 
session for  or  against  the  presumption  that  Parliament 
intends  to  legislate  for  British  subjects  wherever  found.(J) 
"  Service  out  of  the  jurisdiction  is  an  interference  with 
the  ordinary  course  of  the  law,  for  generaUy  Courts  exer- 
cise jurisdiction  only  over  persons  who  are  within  the 
territorial  limits  of  their  jurisdiction.  If  an  Act  of 
Parliament  gives  them  jurisdiction  over  British  subjects 
wherever  they  may  be,  such  jurisdiction  is  valid ;  but,  apart 
from  statutes,  a  Court  has  no  power  to  exercise  jurisdiction 
over  any  one  beyond  its  limit8."(c) 
r  With  respect  to  statutes  creating  crimes  the  rule  has  been 
thus  stated :  "All  crime  is  local.(d)  The  jurisdiction  over 
the  crime  belongs  to  the  country  where  the  crime  is  com- 
mitted, and,  except  over  her  own  subjects,  her  Majesty 
and  the  imperial  Legislature  have  no  power  whatever."(«) 
This  statement  is,  however,  subject  to  certain  exceptions — 
e.g,,  piracy  jure  geTvtium,  and  cases  within  the  Foreign  Juris- 
diction Acts.  And  in  a  Government  Bill  in  Parliament  in 
1890  it  was  proposed  to  take  a  very  large  jurisdiction  in 
some  cases  over  foreigners  in  respect  of  offences  committed 
abroad.  But  no  independent  foreign  State  recognises  the 
liability  of  its  subjects  to  punishment  in  a  foreign  State 
for  offences  committed  within  the  borders  of  the  State  to 
which  the  offender  belongs ;  and  in  the  Explosives  Act  of 
1883  (46  Vict.  c.  3)  Parliament  was  careful  to  exclude 
aliens  from  the  extra-territorial  operation  of  the  statute, 
and  in  the  Official  Secrets  Act,  1889,  aliens  not  in  the 
service  of  the  British  or  a  colonial  Government  are  not 
brought  within  the  penalties  of  the  statute.(/  ) 
British  statute      ''  When  WO  spcak  of  the  right  of  a  State  to  bind  its  0¥m 

does  not  bind    . 

(6)  See,  however,  a  dictwn  of  Pollock,  G.B.,  in  BatseUr  t.  Cahlmanu 
(1853),  22  L.  J.  Ex.  129. 

{c)  Per  Coitoii,  L.J.,  in  Be  Busjjdd  (1886).  32  Ch.  D.  131. 

(a)  Contra^  see  Wharton,  Gonmct  of  Laws  (2nd  ed.),  ch.  ziii.,and  the  re- 
markable decision  in  Ex  parte  Nillina  (1884),  53  L.  J.  M.  C.  157  ;  Clarke 
on  Extradition  (3rd  ed.),  p.  225. 

(e)  Per  Halsbury,  L.C.,  in  Madeod  v.  Att.-Qtn.  of  N.  JS.  W,  (1891),  A.  C. 
at  p.  458. 

m  The  Territorial  Waters  Act,  1878  (41  &  42  Vict.  c.  73),  is  based  on 
a  claim  of  territorial  jurisdiction  over  the  waters  referred  to  in  the  Act. 
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native  subjects  everywhere,  we  speak  only  of  its  claim 'real  property  of 

J  ->  £  •      .  J.-*  1.         i.1.  i.  British  Bubjoct 

and  exercise  of  sovereignty  over  them  when  they  return  ^^ich  is  with- 
within  its  own  territorial  jurisdiction,  and  not  of  its  right  Jo^^ng® 
to  compel  or  require  obedience  to  such  laws  on  the  part  of 
the  other  nations  within  their  own  territorial  sovereignty. 
On  the  contrary,  every  nation  has  an  exclusive  right  to 
regulate  persons   and  things  within  its    own    territory,, 
according  to  its  own  sovereign  will  and  policy ."(5^)    -A.11 1 
the  authorities  in  England  and  the  United  States  recognise 
the  principle  in   its  fullest  import,  that    real  estate  or 
immovable  property  is  exdicaively  subject  to  the  laws  of  , 
the  Government  within  wliose  territory  it  is  situate.(A)-^ 
*'  So  firmly  is  this  principle  established,  that  in  cases  of 
bankruptcy  the  real  estate  of  the  bankrupt,  situate  in 
foreign  countries,  is  universally  admitted  not    to  pass 
under  the  assignment."(^)     This  rule  does  not,  however, 
apply  as  between  the  United  Kingdom  and  the  colonies,(A:) 
inasmuch  as  the  British  Parliament    is  constitutionally  _ 
capable  of  legislating  for  the  whole  empire,  x'lt  has  more    '  /V 
than  onc0  been  contended  in  Canada  that  the  British 
North  America  Act,  1867,  amounted  to  an  abdication  by 
the  imperial   Parliament  of  all  legislative   authority  in 
Oanada  in  respect  of  the  matters  dealt  with  by  that 
Act.    But  this  contention  appears  to  have  been  based  on 
reasoning  from  the  Constitution  of  the  United  States,  and 
has  been  rejected  by  the  Canadian  Courts.     In  1879  it 
was  contended  that  the  imperial  Medical  Acts  of  1858 
and  1868  were  overridden  by  the  British  North  America 
Act  of  1867,  and  by  an  Ontario  Act  of  1874  passed  in 
execution  of  the  legislative  authority  given  by  the  Act  of 
1867.     But  it  was  held  that  the  imperial  Acts  overrode       fy 
the  colonial  Act,  and  were  not  impliedly  repealed  by  the    ^  -  ' ' 
Act  of  1867.(0      ^ 

With  regard  to  personal  property  the  maxim  of  law  isj  But  British 

" statutes  may 

{g)  Story,  Conflict  of  Laws  (8th  ed.),  s.  22. 

{h)  Ibid,  8.  428,  where  all  the  aathorities  for  this  rule  of  law  are  collected, 
(t)  Ibid.  8.  428. 

Ik)  See  WiUiams  v.  Davies  (1891),  A.  C.  460  :  infra,  p.  449. 
(0  M.  V.  CoUe<je  of  Physicians  and  Surgeons  (1879),  44  Ui.p.  Can.  Q.  B. 
5^4. 
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bind  personal  {MobUia  sequufUur  personam.  "  The  right  and  disposLtiim 
Srituhsub.  of  movables  is  to  be  governed  by  the  law  of  the^omicile 
ib^I*'**'^  **  of  the  owner,  and  not  by  the  law  of  their  local  situa- 
tiolL'X^)  Consequently,  a  British  statute  can  bind  the 
personal  property  of  a  British  subject  wherever  situate^ 
"  Personal  property,"  said  Lord  Loughborough  in  SiU  v. 
Wor9wick  (1791),  1  H.  BL  690,  "  has  no  visible  locality,  but 
is  subject  to  that  law  which  governs  the  person  of  the 
owner.  With  regard  to  the  disposition  of  it,  it  follows 
the  law  of  the  person.  The  owner  in  any  country  may 
dispose  of  his  personal  property.  If  he  dies,  it  is  not  the 
law  of  the  country  in  which  the  property  is,  but  the  law 
of  the  country  of  which  he  is  a  subject,  that  will  regulate 
the  succession.  And  .  ...  if  a  bankrupt  [in  England] 
happens  to  have  property  which  lies  out  of  the  jurisdiction 
of  the  law  of  England,  if  the  countiy  in  which  it  lies  pro- 
ceeds according  to  the  principles  of  well-regulated  justice* 
there  is  no  doubt  but  that  it  will  give  effect  to  the  title  of 
the  assignees."  Thus,  in  Colquhoun  v.  Brooks  (1889),  15 
App.  Cas.  493,  the  House  of  Lords  were  prepared  to  hold 
that  property  in  a  colony  could  be  made  subject  to  the 
British  Income  Tax  Acts.(7t) 
English  land  is  3.  Lord  Sclbome  said  in  Freke  v.  Lord  Carbery  (1873), 
u^hAci8^°^'L-  E.  16  Eq.  466,(o)  that  "the  territory  and  soQ  of 
th^T^d^?  °^  England  ....  is  governed  by  all  statutes  which  are  in 
force  in  England,"  and  it  makes  no  difference  whether  the 
owner  of  the  soil  be  domiciled  in  England  or  elBewhere.(/>) 
Thus,  in  Birtwhistle  v.  VardUl  (1840),  7  CI.  &  F.  895,  the 
question  was  whether  a  child  born  of  domiciled  Scotch 
parents  who  did  not  intermarry  until  after  that  child's 
birth  could  inherit  land  in  England.  It  was  admitted  that 
by  the  law  of  Scotland  the  child  was  legitimate,  but  by 
the  Statute  of  Merton  (20  Hen.  3),  c.  9,  it  was  enacted 


(w)  Story,  lib,  ett.  s.  376. 

(n)  See  also  Colquhoun  v.  Heddon  (1890),  25  Q.  B.  D.  129 ;  and  vide 
injra,  p.  449. 

(o)  Cf.  Duncan  ▼.  Lawson  (1889),  41  Ch.  D.  398. 

(p)  This  principle  applioH  even  when  land  is  held  in  England  by  a  foreign 
Sovereign  or  diplomatist.  Boyal  and  diplomatic  privilege  do  not  extend  to 
real  property. 
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that  "  they  would  not  change  the  laws  of  the  realm  "  with 
regard  to  children  before  matrimony  not  being  entitled  to 
inherit  land.  Consequently,  it  was  held  that  such  a  child 
could  not  take  lands  in  England  as  the  heir  of  his  father. 
In  the  case  of  personal  estate  the  child  would  have  been 
entitled  as  next  of  kin  under  the  Statute  of  Distribu- 
tions.(;)  So,  also,  in  Curtis  v.  Hutton  (1808),  14  Ves.  537, 
it  was  held  that,  although  the  Mortmain  Act  does  not 
extend  to  Scotland,  still  that  land  in  England  can  no  more 
be  devised  for  the  benetic  of  a  Scotch  charity  than  of  an 
English  charity.  "  The  subject  of  the  Statute  of  Mortmain," 
said  the  Court, ''  is  real  estate  in  England,  and  the  owners 
of  such  property  are  disabled  by  the  statute  from  disposing 
of  it  to  any  charitable  use  except  in  a  particular  way.  It 
would  be  somewhat  incongruous  to  refuse  to  permit  such  a 
disposition  for  the  most  laudable  charitable  institution  in 
England,  but  if  the  party  chose  to  carry  his  benevolent 
intention  beyond  England,  to  permit  him  to  do  so."  So, 
also,  in  Freke  v.  Lord  Carhei-y  (1873),  L.  E.  16  Eq.  463,  it 
was  argued  that  a  leasehold  property  situate  in  London 
was  not  subject  to  the  limitations  of  the  Thellusson  Act 
if  the  testator  was  domiciled  in  Ireland.  "  This  leasehold 
property,"  said  Lord  Selborne,  "  is  part  of  the  territory  and 
soil  of  England,  and  the  fact  that  the  testator  has  a  chattel, 
and  not  a  freehold,  interest  in  it  makes  it  in  no  way  what- 
ever less  so."  The  maxim  Mohilia  sequuntur  personam  \b\ 
inapplicable  to  a  bequest  of  an  interest  in  land,  because 
"  land,  whether  held  for  a  chattel  or  freehold  interest,  is  in 
nature,  as  a  matter  of  fact,  immovable  and  not  movable."(r) 
Eeal  property  is  in  all  cases  governed  by  the  lex  rei  sitce 
and  English  Courts  have  no  jurisdiction  to  adjudicate  with 
reference  to  land  out  of  England,  nor  will  they  recognise 
any  foreign  adjudication  as  to  land  in  Englaud.(s) 

It  may  appear  at  first  sight  to  militate  against  this  Exception  as 
doctrine  that  not  only  is  a  chattel  interest  in  land  Jq  *<>  ^®e^y  ^^^y- 

(g)  Be  Goodman's  Trusts  (1881),  17  Ch.  D.  290. 
(r)  See  Duncan  v.  Lavcson  (1889),  41  Ch.  D.  398. 
\s)  Mozambique  Co,  v.  British  JSouth  Africa  Co.  (1892),  8  Times  L.  R. 
396. 
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England,  which  is  bequeathed  by  a  person  not  domiciled 
in  England,  held  free  from  legacy  duty,(^)  but  also  that 
even  succession  duty  (u)  is  held  not  to  be  payable  upon 
freehold  land  in  England  if  devised  by  such  a  person. 
This  result  flows  only  from  the  special  wording  of  the 
statutes  which  impose  these  duties.  The  statute  as  to 
legacy  duty  enacts  that "  every  legacy  given  by  any  will  of 
any  person  "  shall  be  subject  to  legacy  duty,  and  it  was  held 
that  the  words  "  any  person  "  referred  only  to  such  persons 
as  were  at  their  death  domiciled  in  England.  "It  is 
admitted,"  said  the  judges  in  Thomson  v.  Att-Gen,  (1845), 
12  CI.  &  E.  17,  "in  all  the  decided  cases,  that  the  very 
general  words  of  the  statute, '  every  legacy  given  by  any 
will  of  any  person,'  must  of  necessity  receive  some  limita- 
tion, and  ....  we  think  such  necessary  limitation  is  that 
the  statute  does  not  extend  to  the  will  of  any  person  who 
at  the  time  of  his  death  was  domiciled  out  of  Great  Britain, 
whether  the  assets  are  locally  situate  in  England  or  not" 
And  the  question  as  to  the  payment  of  succession  duty 
upon  lands  situate  in  England  which  are  devised  by  a 
person  not  domiciled  in  England  was  decided  upon  similar 
grounds  in  Wallace  v.  Att-Gen.  (1865),  1  Ch.  App.  1.  In 
that  case  it  appeared  that  the  Succession  Duty  Act 
(16  &  17  Vict.  c.  51),  s.  2,  enacts  that  "every  disposition  of 
property  by  reason  whereof  any  person  becomes  beneficially 
entitled  to  any  property  ....  shall  be  deemed  to  have 
conferred  upon  the  person\so  entitled  a  succession,"  as  to 
which  he  shall  be  liable  to  pay  duty.  "  I  think,"  said 
Ix)rd  Cranworth,  "  that  in  order  to  be  brought  within  this 
section  the  legatee  must  be  a  person  who  becomes  entitled 
by  virtue  of  the  laws  of  this  country."  Consequently, 
freehold  land  in  England  devised  by  a  person  not  domiciled 
in  England  is  not  liable  to  succession  duty.  The  law  as  to 
probate  duty  is  different,.probate  duty  being  (by  55  G^o.  3, 
c.  184,  s.  37,  and  schedule.  Part  III.)  payable  upon  "the 
estate  and  effects  "  of  the  testator.    The  statute  does  not 


(0  TliOimon  v.  AtL-Utn.  (1845),  12  CI.  &  F.  1. 
(u)  Wallace  v.  Att-Gen.  (1865),  1  Ch.  App.  1. 
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refer  either  to  the  person  of  the  testator  or  his  domicile ; 
consequently,  if  the  estate  and  effects  are  in  foreign  lands, 
probate  duty  is  not  payable  upon  them,  though  the  testator 
may  be  domicilefd  in  England.(iz;)  In  Blackwood  v.  jB. 
(1883),  8  App.  Cas.  82,  it  was  decided  that  "personal 
estate  "  in  the  New  South  Wales  Stamp  Duties  Act  of  1880, 
s.  16,  must  be  read  as  limited  to  such  estate  as  the  colonial 
grant  of  probate  conferred  jurisdiction  to  administer — i.e., 
to  bona  TiotabUia  within  the  colony,  as  to  which  alone,  by 
virtue  of  the  Charter  of  Justice  granted  under  4  Geo.  4,  c.  96, 
the  Supreme  Court  of  the  colony  can  grant  probate.(y) 

4.  It  is  recognised  by  the  law  of  nations  that  a  foreigner^  Foreigners 
so  long  as  he  is  within  the  limits  of  a  State,  is  in  all  this^reaim  sub- 
respects  subject  to  its  laws.     But  this    rule    is  more  j®°*  ^  °^^ 
accurately  described  as  one  of  municipal  than  of  inter- 
national law,  since  no  sovereign  State  would  tolerate  any\ 
other  rule.(«)     "  The  laws  of  every  State  affect  and  bind 
directly  all  property,  whether  real  or  personal,  within  its 
territory,  and  all  persons   who  are  resident  within  it, 
whether  natural-bom  subjects  or  aliens."(^)    Therefore,  if 
a   foreigner,  while  within  England,  offends  against  its 
laws,  he  is  liable  to  be  punished  in  the  same  way  as  if 
he  were  an  Englishman.    The  question  as  to  what  are  the  Limits  of 
limits  of  the  realm  was  exhaustively  discussed  in  JS.  v.  ^^^ 
Keyn  (1876),  2  Ex.  D.  63.     In  that  case  the  prisoner  was 
a  foreigner,  and  was  found  guilty  of  manslaughter,  but, 
as  the  crime  was  committed  on  the  high  seas  about  two 
miles  from  the  shore  of  England,  it  was  contended  that 
the  English  Courts  had  no  jurisdiction  to  try  him,  on  the 
ground  that  the  realm  of  England  extends  to  low-water 
mark,  but  no  farther.     It  was  argued  on  the  part  of  the 
Crown  that  the  sea  within  a  belt  or  zone  of  three  miles 
from  the  shore  forms  part  of  the  realm,  but,  after  an  elabo- 


(x)  Att.-Gen.  ▼.  Bqpe  (1834),  1  C.  M.  &  R.  562,  per  Wigram  arguendo; 
see  also  Att.>Qen.  v.  Pratt  (1874),  L.  R.  9  Ex.  140, 143. 

(w)  Qmmisgumer  of  Stamps  v.  Hope  (1891),  A.  C.  477  ;  Kannreuther  t. 
Oeudbrecht  (1884),  28  Ch.  D.  179  ;  and  tee  post,  p.  466. 

(z)  Diplomatic  immonity  is  merely  a  personal  and  temporary  privilege. 

(a)  Story,  Conflict  of  Laws  (8tli  ed.),  8. 18 ;  c/.  Wharton,  Conflict  of  Lawn 
(2nd  ed.),  ch.  xiii. 
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rate  discussion,  it  was  held  by  the  majority  of  the  jadges 
that  the  Court  had  no  jurisdiction  to  try  him.  "The 
county,"  said  Sir  E.  Phillimore,  "  extends  to  low-water 

mark,  where  the  *  high  seas '  begin There  appeals 

to  be  no  sufficient  authority  for  saying  that  the  high  sea 
was  ever  considered  to  be  within  the  realm,  and  .... 
there  is  a  total  absence  of  precedents  since  the  reign  of 
Edward  III.  to  support  the  doctrine  that  the  realm  of 
England  extends  beyond  the  limits  of  counties."  And 
Cockbum,  C.J.,  added  (at  p.  173):  "The  position  that 
the  sea  within  a  belt  or  zone  of  three  miles  from  the  shore, 
as  distinguished  from  the  rest  of  the  open  sea,  forms  part  of 
the  realm  or  territory  of  the  Crown  is  a  doctrine  unknown 
to  the  ancient  law  of  England,  and  has  never  yet  received 
the  sanction  of  an  English  criminal  court  of  justice."     But 

P  since  this  decision  of  R.  v.  Keyn  the  Territorial  Waters 
Jurisdiction  Act,  1878  (41  &  42  Vict.  c.  73),  has  been 
passed,  by  which  it  is  declared  and  enacted,  in  s.  1,  that 
**  an  offence  committed  by  a  person,  whether  he  is  or  is 
not  a  subject  of  her  Majesty,  on  the  open  sea  within  the 
territorial  waters  of  her  Majesty's  dominions  [that  is,  by 
s.  7, "  within  one  marine  league  of  the  coast  measured  from 
low- water  mark  "]  is  an  offence  within  the  jurisdiction  of 
the  Admiral,  although  it  may  have  been  committed  on 
board  or  by  means  of  a  foreign  ship,  and  the  person  who 
committed  such  offence  may  be  arrested  and  punished 
accordingly."  This  statute  was  deliberately  passed  to  over- 
ride the  views  of  the  majority  of  the  judges  in  R,  v.  Keyn, 
and  to  declare  that  the  opinion  of  the  minority  was  and 

[^  always  had  been  the  law.(&)  Since  the  abolition  of  local 
venues  the  question  of  local  limits  is  of  small  importance 
in  civil  proceedings.  E.  S.  C.  1883,  Ord.  11,  defines  the 
cases  in  which  the  English  Courts  are  to  exercise  civil 
jurisdiction  over  persons  or  property  not  within  England, 
and  constitutes  the  present  legislative  limit  of  the  juris- 
diction of  English  Courts  over  foreigners  abroad  and 
British  subjects  in  other  parts  of  the  empire. 

(6)  See  B.  v.  Dudley  (1884),  14  Q.  B.  D.  281. 
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A  foreigner  resident  in  England  is  entitled  to  the  pro-  Rfsident 
tection  of  English  law,(c)  including  the  right  to  sue  in  entuSd™ 
the  English  courts  for  any  wrong,  whether  committed  in  or  ^]^n®f  ^^oq^ 
out  of  England,  provided  it  does  not  involve  a  question  as  ^ws. 
to  the  title  of  land  abroad.(d)    "  The  right  of  all  personsT^ 
said  the  Judicial  Committee  in  The  Halley  (1868),  L.  E. 
2  P.  C.  193,  at  p.  202,  "  whether  British  subjects  or  aliens, 
to  sue  for  damages  in  English  courts  in  respect  of  torts 
committed  in  foreign  countries  has  long  since  been  estab- 
lished,(«)  and  there  seems  to  be  no  reason  why  aliens  should 
not  sue  in  England  for  personal  injuries  done  to  them  by 
other  aliens,  when  such  injuries  are  actionable  both  by  the 
law  of  England  and  also  by  that  of  the  country  where  they 
are  committed."    So,  also,  a  resident  foreigner  is  entitled  to 
avail  himself  of  all  privileges  which  may  have  been  granted 
by  statutory  enactment  just  as  though  he  were  an  Eng- 
lishman.   Brett,  L.J.,  in  JBoucicatilt  v.  Chatterton  (1877), 
o  Ch.  D.  280,  said,  in  dealing  with  an  argument  as  to  the 
meaning  of  the  word  "  published  " :  **  If  so,  the  word '  pub- 
lished'[in  7  &  8  Vict.  c.   12,   s.    19]   must  have  one 
meaning  when  applied  to  English  authors  and  another 
meaning  when  applied  to  foreign  authors  under  precisely 
similar  circumstances.     That  seems  to  me  to  be  contrary 
to  the  common  canon  of   the   construction  of  statutes." 
In  Jefferys  v.  Boosey  (1854),  4  H.  L.  C.  955,  a  question  arose         ^ 
as  to  the  application  of  the  Copyright  Act,  1710  (8  Anne,  \ 

c.  19),  enacting  that  "  the  author  of  any  book  ....  shall 
have  the  sole  liberty  of  printing  and  reprinting  such  book 
for  the  term  of  fourteen  years."  As  to  the  effect  of  this 
enactment  upon  foreigners  resident  in  this  country.  Lord 
Cran worth  said:  '* Prirnd  facie  the  Legislature  of  this 
country  must  be  taken  to  make  laws  for  its  own  subjects 
exclusively,  and  where  an  exclusive  privilege  is  given  to  a 

(c)  It  is  said  that  an  alien  has  no  legal  right  to  enter  British  territory  : 
Mugprove  v.Chun  Teeong  Toy  (1891),  A.  C.  272.  But  see  6 Law  Quarterly 
Review,  p.  27. 

(d)  Subject  to  the  limitations  imposed  by  R.  S.  C.  1883,  Ord.  11  :  If  ogam- 
bique  Co.  V.  South  Africa  Co.  (1892),  8  Times  L.  R.  396. 

(e)  See  De  Soma  v.  South  Africa  Co.  (1892),  8  Times  L.  R.  396 ;  8anU>9 
T.  laidge  (1860),  8  C.  B.  N.  S.  861. 
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particular  class  at  the  expense  of  the  rest  of  her  Majesty's 
subjects,  the  object  of  giving  the  privilege  must  be  taken 
to  have  been  a  national  object,  and  the  privileged  class  to 
be  confined  to  a  portion  of  that  community  for  the  general 
advantage  of  which  the  enactment  is  made.     But  when  I 
say  that  the  Legislature  must  primd  facie  be  taken  to 
l^is]ate  only  for  its  own  subjects,  I  must  be  taken  to 
include  under  the  word '  subjects '  all  persons  who  are 
within  the  Queen's  dominions,  and  who  thus  owe  to  her  a 
,  temporary  allegiance.     I  do  not  doubt  but  that  a  foreigner 
resident  here  and  composing  and  publishing  a  book  here  is 
an  author  within  the  meaning  of  the  statute,  and  I  go 
further — I  think  that  if  a  foreigner,  having  composed,  but 
not  having  published,  a  work  abroad,  were  to  come  to  this 
country  and  print  and  publish  it  here,  he  would  be  within 
the  protection  of  the  statute."    And  the  opinion  of  Parke, 
B.,  in  that  case,  when  advising  the  House  of  Lords,  has  been 
adopted  by  the  Privy  Council  in  a  very  recent  case,  MacLeod 
V.  Att,'Gen.  of  N.  S,  W,  (1891),  A.  C.  455,  at  p.  458.     He 
says  (4  H.  L.  C.  926):  "The  Legislature  has  no  power 
over  any  persons  except  its  own  subjects — ^that  is,  persons 
natural-bom  subjects,  or  resident,  or  whilst  they  are  within 
the  limits  of  the  kingdom.   The  Legislature  can  impose  no 
duties  except  on  them,  and,  when  legislating  for  the  benefit 
of  persons  must  primd  fade  be  considered  to  mean  the 
benefit  of  those  who  owe  obedience  to  our  laws  and  whose 
interests  the  Legislature  is  under  a  correlative  obligation  to 
protect."    On  similar  grounds  it  was  held  by  the  House  of 
Lords  in  PHtwcss  of  Reuss  v.  Bos  (1871),  L.  E.  5  H.  L.  176, 
that  if  a  company  at  its  outset  contemplates  some  descrip- 
tion of  management  and  of  business  in  this  country,  it 
comes  within  the  provisions  of  the  Companies  Act,  1862, 
and  may  be  registered  and  afterwards  wound  up  under  that 
Act,  although  in   substance  all  its   operations   may  be 
abroad  and   all  the  subscribers  to  the  memorandum  of 
association  and  all  the  directors  are  foreigners  residing 
abroad.     In  this  case  the  Court  had  to  consider  whether  a 
statute  conferred   a  benefit  on   an  alien  obtainable  in 
England,  not  whether  it  purported  to  impose  a  burden  on 
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him  in  respect  of  acts  done  outside  England.  And  from 
this  point  of  view  there  is  no  inconsistency  between  c7e/- 
ferys  v.  Boosey  and  Boviledge  v.  Low.  In  Boutledge  v.  Low 
(1868),  L.  R.  3  H.  L.  100,  Lords  Cairns  and  Westbury 
seemed  disposed  to  hold  that  if  a  foreigner  first  publishes  a 
book  in  this  country  he  would  be  entitled  to  the  benefit  of 
the  Copyright  Act,  whether  he  was  resident  in  this  country 
at  the  time  of  the  publication  or  not.  Conversely,  it  was 
held  in  Macnee  v.  Persian  Investment  Co.(/)  that  a  company 
formed  imder  the  Companies  Acts  to  carry  on  a  lottery  in 
Persia  could  not  be  condenmed  as  illegal  under  9  Geo.  1, 
c.  19,  inasmuch  as  there  was  nothing  to  show  that  lotteries 
were  illegal  in  Persia.  And  Chitty,  J.,  said,  at  p.  312,  "  The 
Legislature  of  Great  Britain  of  that  day  did  not  intend  to 
exercise  any  jurisdiction  over  lotteries  in  foreign  countries 
kept  and  carried  on  exclusively  in  foreign  countries."  c' 

It  is  sometimes  stated  that  a  British  Act  inconsistent  British  statutes 
with  international  law  has  no  validity.    "The  British foj|i|nere out 
Parliament,"  said  the  Judicial   Committee  in  Lopez  v.  J?^^*"^!'^"- 
JSurslem  (1 843),  4  Moore  P.  C.  300,  at  p.  305,  "  certainly  has 
no  general  power  to  legislate  for  foreigners  out  of  the 
dominions  and  beyond  the  jurisdiction  of  the  British 
Crown ;"  and  Story  regards  it  as  "  plain  that  the  laws  of 
one  country  can  have  no  intrinsic  force  proprio  vigore 
except  within  the  territorial  limits  and  jurisdiction  of  that 
country.     They  can  bind  only  its  own  subjects  and  others 
who  are  within  its  jurisdictional  limits,  and  the  latter  only 
while  they  remain  therein ;  and  whatever  extra-territorial] 
force  they  are  to  have  is  the  result,  not  of  any  original 
power  to  extend  them  abroad,  but  of  that  respect  which, 
from  motives  of  public  policy,  other  nations  are  disposed 
to  yield  to  them,  giving  them  effect,  as  the  phrase  is,  sub 
rrnUuce  vidssitudinis  ohtentUy  with  a  wise  and  liberal  regard 
to  common  convenience  and  mutual  benefits  and  necessi-J 
ties."(^)    This  proposition  is  not  true  in  municipal  law. 
Each  State  can,  at  its  own  international  risks,  reject  the 

(f)  (1890)  44  Ch.  D.  306. 

(0)'  Conflict  of  Laws  (8th  ed.),  s.  7.    Mozambique  Co,  ▼.  BritUh  South 
Africa  Co.  (1892),  8  Times  L.  K.  542  (C.  A.,  LordEsher,  M.R.) 
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opinions  of  other  States  as  to  international  law.    "It  is 
all  very  well  to  say  that  international  law  is  one  and 
indivisible,  but  it  is  notorious  that  different  views  aie 
entertained  in  different  civilised  countries  on  many  ques- 
tions of  international  law,  and  when  international  law  is 
administered  by  a  municipal  court  it  is  administered  as 
-  part  of  the  law  of  that  country."(A)    But  no  subjects  of 
any  other  nation  are  bound  to  yield  the  slightest  obedience 
to  British  Acts  except  when  they  are  resident  in  or  passing 
through  Great  Britain  itself,  or  some  settlement  or  de- 
pendency of  Great  Britain  where  British  law  is  in  f  orce.(%) 
In  Bvlkdey  v.Schutz  (1871),  L.  R.  3  P.  C.  769,(*)  the  ques- 
tion was  raised  whether  Uxe  Companies  Act,  1862,  could 
bind  '*  a  foreign  partnership  actually  complete  and  exists 
ing  in  a  foreign  country."    The  Judicial  Committee  weie 
clearly  of  opinion  that  the  Companies  Act,  1862,  never 
contemplated  that  such   a  partnership  as  this  could  be 
brought  within  the  purview  of  the  English  Act  of  Parlia- 
ment, the  English  Legislature  having  no  power  over  the 
shareholders  of  such  a  company. 

It  was  held  in  Ex  parte  Blain  (1879),  12  Ct  D.  522,  by 
Brett,  L.J.,  that  "  foreigners  not  domiciled  here,  and  not 
present  in  this  country,  could  not  be  made  subject  to  the 
English  bankruptcy  law,  unless  they  had  committed  an  act 
of  bankruptcy  in  England."  ^The  whole  question,"  said 
James,  L. J.  (at  p.  526),  "  is  governed  by  the  broad,  general, 
universal  principle,  that  English  legislation,  unless  the 
contrary  is  expressly  enacted,  or  so  plainly  implied  as  to 
make  it  the  duty  of  an  English  Court  to  give  effect  to  an 


(h)  Per  Lindley,  L.J.,  in  Re  Queensland  Mercantile  and  Agency  Cb., 
Limited  (1892),  1  Ch.  219,  226. 

(t)  In  The  Indian  Chief  {ISOl),  8  Bob.  Adm.  12,  at  p.  23,  Lord  Stowell  sftid 
that  in  Eastern  parts  if  Europeans  settle  or  found  a  mere  factory  they  are 
not  admitted  into  the  general  body  and  mass  of  the  society  of  the  nation, 
bat  they  are  considered  as  taking  their  national  character  from  that  associa- 
tion under  which  they  live  and  carry  on  their  commerce.  Consequently,  aaj 
European  (though  he  be  of  a  different  nationality)  who  takes  op  his  abode 
in  such  a  settlement  is  considered  a»  amenable  to  the  laws  of  the  particolar 
Europesn  country  from  which  the  original  settlers  came.  The  Foreign  Jnria- 
dictiun  Acts  are  based  on  this  theory.  But  see  Abdul  Meeeih  v.  Farrak 
(1887),  13  App.  Cas.  431. 

{k)  Cf,  Bateman  t.  Sm-vice  (1881),  6  App.  Cas.  386. 
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[Knglish  statute,  is  applicable  only  to  English  subjects  or 
to  foreigners  who,  by  comiug  into  this  country,  whether 
for  a  long  time  or  a  short  time,  have  made  themselves 
during  that  time  subject  to  English  jurisdiction.'XO    ^ 

In  Bloxam  v.  Favre  (1883),  8  P.  D.  101,  it  was  held  that 
a  will  made  according  to  the  forms  of  English  law  by  an 
alien,  who  was  domiciled  abroad  at  the  time  of  her  death, 
VT'as  not  entitled  to  probate  in  this  country.  It  was  argued 
tliat  the  Naturalisation  Act,  1870  (33  Vict.  c.  14),  s.  2, 
^hich  enacted  that  " .  .  .  .  property  of  every  description 
may  be  .  •  •  .  disposed  of  by  an  alien  in  the  same  manner 
in  all  respects  as  by  a  natural-bom  British  subject,"  would 
enable  such  a  will  to  be  proved  in  England ;  but  it  was  held 
that  "  every  statute  is  to  be  so  interpreted  and  applied,  as 
far  as  its  language  admits,  as  not  to  be  inconsistent  with 
the  comity  of  nations  or  with  the  established  rules  of  inter- 
national law,"  and  that  to  allow  such  a  will  as  this 
{which  might  ^perhaps  have  been  pronounced  invalid  by  the 
tribunals  of  the  country  where  the  alien  in  question  died) 
to  be  proved  in  England  would  be  acting  contrary  to  this 
principle. 

The  question  was  raised  in  Jefferys  v.  Boosey  (1854),  4  But  anon- 
H.  L.  C.  815,  as  to  how  far  a  foreigner  resident  abroad  ^j^f^*^ 
may  avail  himself  of  any  benefits  or  advantages  conferred  t»ke  advantage 

of  benefits 

upon  any  particular  class  of  individuals  by  a  British  Act.  oonfen-ed  by 
The  Copyright  Act,  1710  (8  Anne,  c.  19),  enacted  that  ^^^^ 
**  the  author  of  any  book  shall  have  the  sole  liberty  of 
printing  and  reprinting  such  book  for  fourteen  years." 
A  question  arose  whether  the  enactment  referred  to 
British  authors  only  (that  is,  to  authors  resident  in  this 
country  at  the  time  of  the  publications  of  their  works 
here)  or  to  all  authors  of  every  nation.  In  the  Exche- 
quer Chamber  it  had  been  held  that  the  Act  referred  to 
all  authors  alike,  but  upon  appeal  the  House  of  Lords, 
after  an  elaborate  discussion,  unanimously  acted  upon  the 
opinion  of  the  minority  of  the  judges  who  were  present 
during  the  argument,  and  reversed  the  judgment  of  the 

• 

(0  See  i^  Artcla  (ISdO),  24  Q.  B.  D.  640. 
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Court  below,  holding  that  the  8  Anne,  c,  19,  gives  the 
benefit  of  copyright  to  British  authors  only.    But  the  Act 
was  repealed  by  the  Copyright  Act,  1842  (5  &  6  Vict^  c  45), 
and  in  JRoutledge  v.  Low  (1868),  KB.  3  H,  L.  100,  the 
meaning  of  the  word.  ^  author,"  as  used  ia  the  latter  Act, 
was  much  discussed,  although  the  real  point  at  issue  in 
the  case  did  not  depend  upon  the  construction  put  upon 
that  word.     Lords  Cairns  and  Westbury  appear  to  have 
considered  that  the  author  of  any  book  first  published  in 
England,  no  matter  whether  he  was  himself  in  England  at 
the  time  of  the  publication  or  not,  was  entitled  jx)  the  benefits 
of  the  English  Copyright  Act.    *'  A  British  statute/'  said 
Lord  Westbury,  **must  be  considered  as  legislation  for 
British  subjects  only,  unless  there  are  special  grounds  for 
inferring  that  the  statute  was  intended  to  have  a  wider 
operation.    But  by  the  common  law  of  England,  the  alien 
friend,  though  remaining  abroad,  may  acquire  and  hold  in 
England  all  kinds  of  personal  property,(m)  and  when  a 
statute  is  passed  which  creates  or  gives  peculiar  protection 
to  a  particular  kind  of  personal  property  and  does  not  ex- 
clude the  alien,  why  is  he  to  be  deprived  of  his  ordinary 
right  of  possessing  such  property  or  being  entitled  to  such 
protection?"    This  reasoning    seems  cogent,  and  would 
probably  be  treated  with  respect  should  it  become  neces- 
sary to  decide  the  point  on  any  future  occasion, 
EffectofBritish     Although  English   latv  does  not  prevent  a  foreigner 
^mt?ng\o»ffect  resident  abroad  from  receiving  benefit  through  the  opera- 
forei^ers  out  tiQ^  Qf  ^  British  Statute,  it  must  be  accepted  as  a  general 

of  Bntish  juriB-  r  o 

diction.  rulc,  for  purposcs  of  construction,  that  "  the  British  Parlia- 

/  ment  has  no  proper  authority  to  legislate  for  foreigners 
out  of  its  jurisdiction,  and  therefore  no  statute  ought  to  be 
'  held  to  apply  to  foreigners  with  respect  to  transactions  out 
of  British  jurisdiction,  unless  the  words  of  the  statute  are 
perfectly  clear."(7i)  If,  however,  "  the  Legislature  of  Eng- 
land in  express  terms  applies  its  legislation  to  matters 
beyond  its  legislatorial  capacity,  an  English  Court  must 


(m)  And  nince  1870  also  real  property. 

(n)  The  Amalia  (1863),  1  Moore  P.  C.  N.  S.  471,  474  (Dr.  Loahington). 
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©bey  the  English  Legislature,  however  contrary  to  inter- 
national comity  such  legislation  may  be."(^)    And  "  if,"  as 
Cockburn,  O.J.,  said  in  i2.  v.  Keyn  (1876),  2  Ex.  D.  160, 
'^  the  Legislature  of  a  particular  country  should  think  fit 
by  express  enactment  to  render  foreigners  subject  to  its  law 
with  reference  to  offences  committed  beyond  the  limits 
of  its  territory,  it  would  be  incumbent  on  the  Courts  of 
such  country  to  give  effect  to  such  an  enactment,  leaving 
it  to  the  State  to  settle  the  question  of  international  law 
with  the  Governments  of  other  nations."    And  in  The 
AvuUia  (1863),  1  Moore  P.  C.  N.  S.  471,  at  p.  474,  Dr. 
Lushington  said,  **  I  never  said  that,  if  it  pleased  the  British 
Parliament  to  make  laws  as  to  foreigners  out  of  the  juris* 
diction.  Courts  of  justice  must  not  execute  them;  indeed, 
I  said  the  direct  contrary."    And  this  result  may  also  flow 
from    necessary  implication    as  well    as    from    express 
enactment.(p)     Thus,  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  s.  267,  enacts  "that  all  offences 
committed  at  any  place  out  of  British  dominions  by  any 
seaman  who  at  the. time  .when  the  offence  was  committed 
or  within  three  morUhs  previously  had  b^en  employed  in 
any  British  ship,"  shall  be  liable  to  be  tried  at  the  Central 
Criminal  Court.    The  effect  of  this  enactment  was  dis- 
cussed to  some  extent,  iji.  J?,  v.  Anderson  (1868),  L.  R.  1 
C.  C.  S.  161.    In  that  case  an  American  serving  on  board 
a  British  ship  was  indicted  at  the  Old  Bailey  for  the 
murder  of  a  sailor  while  the  ship  was  in  the  river  Garonne 
in  France.    It  was  objected  for  the  prisoner  that  the  Court 
had  no  jurisdiction  to  try  him.    It  was  ultimately  decided 
that  the  Court  had  jurisdiction  independently  of  the  Act  in 
que8tion,($)  and  consequently  it  became  unnecessary  to 
decide  what  was  the  effect  of   this    enactment.     "The 
difKculty,"  said  Blackburn,  J.,  ''as  to  the  statute  legislating 
for  those  out  of  the  scope  of  its  authority  we  must  deal 
with  when  it  arises.    As  a  general  rule,  no  doubt,  we 


(o)  Niboyet  v.  NUxyyet  (1879),  4  P.  D.  20  (Brett,  L. J.). 
{p)  ExparU  BUun  (1879),  12  Ch.  D.  526,  per  James,  L.J. 
{q)  Not  at  common  law,  but  under  the  Onences  at  Sea  Act,  1536  (28 
Hen.  8,  c.  15). 
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should  construe  a  British  statute  according  to  the  prin* 
ciples  of  international  law,  and  confine  a  l^islative  enact- 
ment to  a  British  subject,  or  to  a  person  subject  to  British 
protection/'(r) 
British  ftatntes     5.  Although  British  statutes  sometimes  purport  to  bind 
u>  bind  the^^^   ^^  persous  of  foreigners  out  of  British  jurisdiction  (and, 
fwSffnJn  out  ^^®^  ^®y  ^  purport,  it  is  the  clear  duty  of  British 
of  BritiBh  juris-  Courts  of  law  to  cxecutc  and  give  effect  to  such  statutes),  it 
has  been  held  otherwise  with  regard  to  the  property  of 
foreigners  out  of  British  jurisdiction,    **  It  is  quite  clear," 
said  Lord  Westbury  in  Att.-Gen.  v.  Campbell  (1872),  L.  E. 
5  H.  L.  524,  531,  tiiat  "  you  cannot  apply  an  English  Act 
of  Parliament  to  foreign  property  while  it  remains  foreign 
property/'    This  rule  of  law  is ''  the  natural  consequence  " 
of  the  proposition  of  international  jurisprudence,  that 
"every  nation  possesses  an    exclusive  sovereignty  and 

jurisdiction  within  its  own  territory Forit  would  be 

wholly  incompatible  with  the  equality  and  exdusiveness 
of  the  sovereignty  of  all  nations,  that  any  one  nation 
should  be  at  liberty  to  regulate  .  .  .  •  things  not  within 
its  own  territory.  It  would  be  equivalent  to  a  declaration 
that  the  sovereignty  over  a  territory  was  never  exclusive 
in  any  nation,  but  only  concurrent  with  that  of  aU  nations, 

that  each  could  legislate  for  all The  absurd  result 

of  such  a  state  of  things  need  not  be  dwelt  on/'(^) 

This  rule  is  so  far  true  that  British  Courts  cannot  act  in 
rem  against  property  of  foreigners  abroad,  and  that  liie 
forum  rei  sitce  would  disregard  the  English  judgment  in 
rem  as  made  in  violation  of  the  ordinarily  accepted  rules 
of  international  comity.  But  for  purposes  of  construction 
the  rule  is  a  presumption  only. 

In  Cdquhowi  v.  Brooks  (1889),  14  App,  Cas.  493,  the 
question  arose  whether  a  person  resident  in  England  was 
liable  to  pay  income-tax  under  the  Income  Tax  Acts  upon 


(r)  See  S.  v.  Dudlmj  (1884),  14  Q,  B.  D.  284 ;  and  </.  Be  Jiau  (1890), 
140  U.  8.  453,  476. 

(«)  Story,  Ck>Dflict  of  Laws  (8th  ed.),  8.  20 ;  </.  Wharton,  Ck>nflict  of 
(Snd  ad.),  ch.  ziii. 


Effect  on  Foreigners.  4»3& 

profits  made  by  him  in  a  business  in  Australia  and  not 
remitted  to  the  United  Kingdom.  Lord  Herschell  (at 
p.  503)  said :  "  Notwithstanding  the  ingenious  criticism  to 
which  they  have  been  subjected  .  .  •  .  I  think  that,  giving 
to  the  enactment  its  natural  meaning,  the  facts  stated  do  16  <k  17  Vicu 
bring  the  respondent  [the  trader]  within  it.  It  is  urged,  achwL^b/ 
however,  for  the  respondent,  that,  if  this  construction  be 
adopted,  a  foreigner  residing  for  a  short  time  only  in  this 
country  would  be  subjected  to  taxation  here  in  respect  of 
the  whole  of  his  business  earnings  in  his  own  country  or 
elsewhere,  that  so  to  tax  him  would  be  opposed  to  inter- 
national comity,  and  that  a  construction  which  would 
involve  such  a  consequence  cannot  be  correct.  I  think 
the  learned  counsel  for  the  respondent  are  right  in  saying 
that  the  result  which  they  point  out  would  follow  in  the 
case  of  a  foreigner,  but  I  do  not  feel  satisfied  that  it  would 
involve  a  violation  of  international  law,  and  that  the  con- 
struction contended  for  by  the  Crown  ought  on  that 
ground  to  be  summarily  rejected.  Beliance  was  placed 
upon  the  decisions  under  the  Legacy  and  Succession  Duty 
Acts,(^)  which  have  imposed  a  limit  upon  the  broad  lan- 
guage of  the  enactments  subjecting  legacies  and  successions 
to  taxation.  But  it  must  be  remembered  that  it  was 
necessary  to  put  some  limits  on  these  general  terms  in 
order  to  bring  the  matters  dealt  with  within  our  territorial 
jurisdiction.  Without  such  a  limitation  the  Legacy  Duty 
Act,  for  example,  would  have  been  applicable,  although 
neither  the  testator  nor  the  legatee,  nor  the  property 
devised  or  bequeathed,  was  within  or  had  auy  relation  to 
the  British  dominions."  Lord  Macnaghten,  at  p.  511, 
dealing  with  the  same  aspect  of  the  case,  said : ''  Moreover, 
although  the  contention  on  the  part  of  the  Crown,  if  carried 
to  its  legitimate  conclusion,  would  certainly  lead  to  startling 
results  in  the  case  of  a  foreigner  temporarily  resident  in 
this  kingdom,  I  do  not  think  that  even  those  results  are  so 
plainly  at  variance  with  what  is  due  to  the  comity  of 

(0  Fuie  ante,  p.  427. 


to  extent. 


440  Territorial  Effect  of  StattUes. 

nations  as  to  compel  your  lordships  summarily  to  reject 
the  contention  without  considering  carefully  what  the 
Legislature  has  actually  said." 
Implication  as  6.  Frimd/ocie  a  British  Act  extends  to  the  whole  of  the 
United  Kingdom,  But  the  extent  is  often  restricted  by  ex- 
press words,  and  Acts  containing  no  express  words  limiting 
their  extent  are  often  held  inapplicable  to  the  whole  United 
Kingdom  by  reason  of  the  phraseology  used.  In  JF«^ 
minder  Fire  Office  v.  Glasgow  Frovident  Investment  Society 
(1888),  13  App.  Cas.  699,  Lord  Watson,  at  p.  716,  supplied 
the  true  criterion  when' he  said  that  the  tenor  of  the  enact- 
ment there  in  question  (14  Geo.  3,  c.  78,  s.  83),  and  the 
remedies  provided  by  it,  indicated  that  they  were  not 
intended  by  the  Legislature  to  apply  to  Scotland  or  to  be 
administered  by  the  Scotch  Courts.  The  rule  is  thus 
stated  in  a  Scotch  case:  "35  &  36  Vict  c.  91,  contains 
no  words  excluding  Scotland  from  its  provisions.  Ireland 
is  specially  excluded,  and  the  statute  deals  with  interests 
which  are  the  same  on  either  side  of  the  Bordej:.  The 
only  reason  for  supposing  that  it  was  not  meant  to 
extend  to  Scotland  is  that  it  is  drawn  with  such  exclusive 
reference  to  English  legislation,  and  English  institutions 
and  procedure,  that  though  it  would  be  easy  enough  to  find 
equivalents  in  our  usages  for  these  requisites  it  would  be 
difficult,  if  not  impossible,  to  follow  out  in  Scotland  the 
precise  injunctions  of  the  Act.  It  is  not  the  part  of  the 
judge  to  criticise  the  Acts  of  the  Legislature ;  but  I  do  not, 
I  think,  transgress  due  limits  if  I  say  that  it  is  unfortunate 
that  our  public  bodies  and  our  courts  of  law  should  be  put 
to  solve  questions  such  as  these  when  a  little  ordinary 
care  and  inquiry  by  those  by  whom  such  English  Acts  are 
framed  would  prevent  them  from  arising.  There  were 
only  two  courses  which  ought  to  have  been  followed,  either 
to  introduce  a  clause  excluding  Scotland,  or  to  have  pro- 
vided proper  machinery  for  its  operation  in  Scotland.  I 
incline  to  the  opinion  that  the  statute  applies  to  Scotland 
because  its  object  is  general,  and  there  are  no  words  to 
exclude  and  no  reason  for  excluding  Scotland  from  its 
operation,  although  I  see  great  difficulties  in  the  way  of  its 
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practical  application."(^)  "  The  evil  which  the  Act  pro- 
fesses to  remedy  and  the  circumstances  in  which  it  was  to 
apply  arise  in  Scotland  as  much  as  in  England,  and  though 
[English  phraseology  is  used  to  some  extent  and  reference 
made  to  English  officials  and  English  machinery,  this 
happens  not  infrequently  in  imperial  statutes  which  are 
undoubtedly   of  application  in  all  parts  of  the  United 

Kingdom."(^) 

In   the  construction   of  statutes  extending  to  Great 

Britain  or  the  whole  of  the  United  Eangdom  decisions  of 
the  Scotch  or  Irish  courts  of  the  statute  are  considered 
by,  but  are  not  treated  as  absolutely  binding  on,  the  English 
cotirts.(y)  The  comity  of  courts  is  regarded  as  entitling 
concurrent  decisions  in  Scotland  or  Ireland  to  respect,  but 
not  obedience,  and  it  is  for  the  House  of  Lords,  as  the 
commune  forum  of  the  three  kingdoms,  to  settle  (z)  diver- 
gencies of  construction  of  Acts  extending  to  the  whole 
United  Kingdom,  as  it  is  for  the  Judicial  Council  to  make 
aniform  the  construction  of  imperial  Acts. 

When  a  general  Act  uses  terminology  which  has  dififerent  cosstniing 
senses  in  the  legal  systems  of  England  and  Scotland,(a)  gJSSiai^Aot 
the  question  arises  whether  the  term  is  to  be  construed  distnbuti^iy 
differently  according  as  the  question  of  construction  arises  and  Bngiand. 
in  English  or  in  the  Scotch  courts,  or,  if  not,  what  sense  is 
to  be  given  to  the  term  to  be  construed.    In  R.  v.  Slater 
<1881),  8  Q.  B.  D.  at  p.  272,(6)  it  was  suggested  that 
where   terms  of  art  are    used  which  have  a  dififerent 
meaning  in  Englcmd  and  Scotland,  they  are  to  be  read  in. 
each  country  in  the  sense  which  they  ordinarily  bear 
there. 


(tf)  Lord  Moncrieff  in  Perth  Water  Oommmionert  t.  McDonald  (1879), 
«  Kettie  (8c)  at  p.  1065. 

(x)  Per  Lord  Giffonl,  p.  1061 ;  c/.,  aa  to  Lreland,  B.  v.  Mallow  (1859),  12 
t.  Cf.  L.  R.  116. 

Sy)   Vide  anUf  p.  15. 
z)  The  Bailway  and  Canal  Traffic  Act,  1888,  s.  17  (5),  containfi  provisionB 
for  appeal  to  the  Hoiue  of  Lords  in'  case  of  divergence  between  the  Supreme 
Count  of  England,  Scotland,  or  Ireland. 

(a)  See  In  re  Waneer,  Limited  (1891),  1  Ch.  305,  as  to  the  meaning  uf 
i)l^  term  V  sequestration  "  in  e.  123  of  the  Companies  Act  (1862). 
(5)  As  to  the  term  "indictment." 
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Constnietioiiof  But  this  SQggestion  most  not  be  too  implicitly  followed, 
toims  in  Acts  ^^^  ^^  tme  roles  as  to  the  constraction  of  tenns  used  in 
^n^  to  statutes  applying  to  more  than  one  part  of  the  United 
Kingdom  are  best  stated  in  the  words  of  Lord  Macnaghten 
in  Income  Tax  Commissioners  v.  Pemsd  (1891),  App.  Oas. 
531,  at  pp.  579,  580:  ''It  seems  to  me  that  statutes  whidi 
apply  to  Scotland  as  well  as  to  England,  and  which  touch 
upon  matters  commonly  dealt  with  in  legal  language,  may 
be  divided  into  three  classes.  Sometimes,  but  very  rarely, 
legal  terms  are  carefully  avoided,  as  in  the  Succession  Duty 
Act.  Sometimes  in  very  recent  statutes,  as  in  the  Bills  of 
Exchange  Act  and  the  Partnership  Act,  every  l^al  term 
according  to  English  law  is  immediately  followed  by  its 
equivalent  in  Scotch  legal  phraseology,  and  where  no 
exact  equivalent  is  to  be  found  a  neutral  and  non-legd 
expression  is  adopted.  But  in  some  cases  certainly,  and 
especially  in  the  legislation  of  former  days,  the  statute 
proclaims  its  origin  and  speaks  the  language  of  an  English 
lawyer  with  some  Scotch  legal  phrases  thrown  in  rather 
casually.  The  Income  Tax  Acts,  I  think,  fall  within  this 
class,  though  no  doubt  the  Act  of  1842  is  less  conspicaonsly 
English  than  its  predecessors.  How  are  you  to  approach 
the  construction  of  such  statutes  ?  We  are  not,  I  think, 
quite  without  a  guide.  It  seems  to  me  that  there  is  much 
good  sense  in  what  Lord  Hardwicke  says  in  his  well-known 
letter  to  an  eminent  Scotch  judge.(c)  Incidentally  he 
happened  to  deal  with  the  very  point.  He  observed  that 
where  there  are  two  countries  with  different  systems  of 
Jurisprudence  under  one  Legislature,  the  expressions  in 
statutes  applying  to  both  are  almost  always  taken  from 
the  language  or  style  of  one,  and  do  not  harmonise  equally 
with  the  genius  or  terms  of  both  systems  of  law.  That  wa<i 
perhaps  rather  a  delicate  way  of  stating  the  case,  but  one 
must  remember  to  whom  Lord  Hardwicke  was  writing,  and 
his  meaning  is  perfectly  clear.  Then  he  explained  how  these 
statutes  ought  to  be  expounded.    ^  You  must,'  he  said,  *  as 


(e)  See  Lord  Kamee'  EInoidationB,  p.  3S6  M.  1800}  referred  to  ia  the 
report  of  Lcrd  SdUoun's  ea$e  (1860),  3  Maoq.  U.  L.  (So.)  at  p.  675,  note  («)• 
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in  other  sciences,  reason  by  analogy ' — ^that  is,  as  I  under- 
stand it,  you  must  take  the  meamng  of  legal  expressions 
from  the  law  of  the  country  to  which  they  properly  belong, 
and  in  any  case  arising  in  the  sister  country  you  must  apply 
the  statute  in  an  analogous  or  corresponding  sense,  so  as  to 
make  the  operation  and  effect  of  the  statute  the  same  in 
both  coimtries.  Thus  you  get  what  Lord  Hardwicke  calls 
a  consistent,  sensible  construction.  A  simpler  plan  is 
now  recommended.  Though  the  words  have  a  definite 
legal  meaning  in  £ngland  you  must  not,  it  is  now  said,  look 
at  that  meaning  unless  it  be  in  vogue  north  of  the  Tweed. 
You  must  put  out  the  light  you  have  unless  it  penetrates 
directly  to  the  furthest  part  of  the  room.  That  was  not 
Lord  Hardwicke's  view.  He  seems  to  have  thought 
reflected  light  better  than  none." 

A  taxing  Act  must,  if  possible,  be  so  interpreted  as  to  soie  m  to 
make  the  incidence  of  its  taxation  the  same  in  all  parts  of  ^^'^  ^^^ 
the  United  Kingdom  to  which  it  applies.  This  rule  was 
laid  down  in  the  House  of  Lords  on  a  Scotch  appeal  in  Lard 
Scdtoun  V.  lord  Advocate  (1860),  3  Macq.  H.  L.  (Sc.)  659, 
by  Lord  Campbell,  and  was  adopted  in  Commissioners  of 
Ineoms  Tax  v.  Pemsel  (1891),  App.  Gas.  531. 

From  this  a  second  rule  has  been  deduced,  that  in  such 
an  Act  the  Court  mttst  assume  that  the  words  used  by  the 
Xegifilature  are  used  in  their  popular  signification.  Lord 
Campbell  in  Lord  ScdtrnvrCs  case  (uH  supra)  said,  "The 
technicalities  of  the  laws  of  England  and  Scotland  where 
they  differ  must  be  disregarded,  and  the  language  of  the 
L^islature  must  be  taken  in  its  popular  sense."  But  the 
technicalities  there  in  question  were  not  technical  expres- 
sions in  the  Act  under  consideration,  but  the  technicalities 
in  the  law  of  real  property  outside  the  Act.{d)  And  this 
rule  is  subordinate  to  those  laid  down  by  Lord  Macnagbten 
(supra,  p.  442). 

English  and  British  statutes,  by  20  Geo.  2,  c.  42,  s.  3,  Effect  in  Waie» 
have  effect  in  Wales  and  Berwick-on-Tweed,  without  ex-  '"'^  ^"^c^- 


(d)  PerLoid  Maonaghten  in  Ineonu  Tq»  CbiiifRunoiier«v.iVm«e2(lS91}, 
App.  Cm.  at  p.  57S. 
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press  mentloli  of  either.  ({;)  No  question  hasr  since  that 
time  arisen  as  to  the  effect  of  such  Acts  in  those  places. 
But  occasionally  mention  is  made  of  one  or  other  or  both, 
for  purposes  of  inclusion  or  exclusion,(/)  and  in  recent 
Acts  Wales  is  named  as  a  concession  to  the  parliamentaiy 
sentiments  of  the  Princip£dity.(^) 
Effect  iu  English  statutes  prior   to    the   union  ydth    Scotland 

have  no  effect  in  that  country.  British  statutes  passed 
between  1704  and  1800  presumably  apply  to  Great 
Britain  unless  a  contrary  intention  appears.(A) 
.  Where  an  Act  contains  a  proviso  that  "nothing  in 
this  Act  shall  extend  to  Scotland/'  or  something  to  that 
effect,  showing  that  the  Act  was  intended  only  for  some 
particular  part  of  the  kingdom,  the  effect  of  thus  limiting 
its  operation  is  to  put  the.  excluded  part  of  the  United 
Kingdom,  so  far  as  that  Act  is  cone-emed,  into  the  position 
of  a  foreign  country.  It  was  expressly  provided  that  the 
Bankruptcy  Act,.  1869,  should  not  extend  to  Ireland; 
consequently,  it  was  held  in  ife  (/LogJden  (1871),  6 
Ch.  App.  406,  that  a  debtor  summons  taken  out  under 
the  Act  cannot  be  served  on  any  person  unless  he  hond 
fide  reside  in  England.  •  "  The  true  principle  of  constmc- 
tion,"  said  Mellish,  L.J., ''  of  Acts  intended  only  for  par- 
ticular parts  of  the  United  Kingdom  is  that  all  things 
which  are  to  be  done  must  be  done  within  the  jurisdiction 
of  the  Court  [which  is  regulated  by  the  Act],  unless  the 
Act  expressly  or  by  necessary  implication  enables  them 
to  be  done  elsewhere."  But  a  limitation  of  the  operation 
of  an  Act  to  some  particular  part  of  the  kingdom  will  not 
necessarily  make  the  Act  wholly  inoperative  with  regard 
to  all  things  relating  or  belonging  to  the  excluded  part* 
Thus,  in  R.  v.  Brackenridge  (1868),  L.  E.  1  C.  C.  R  134, 
it  was  contended  that  the  Foigery  Act,  1861  (24  &  25 


(e)  See  1  Bl.  Comm.  93-99. 

(/)  See  11  &  12  Vict.  c.  42,  s.  32 ;  6  &  7  Will.  4^  c.  103. 


(g)  Vide  InU  Act,  1889,  ss.  13,  16,  23. 


(Aj  In  Fordyee  v.  Bridges  (1847),  1  fl.  L.  C.  1,  a  question 

to  wnether  4  &  6  Will.  4,  c.  22,  appbes  to  Scotland,  bat  no  general  principles 
vera  then  JiBcnued. 
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Vict.  c.  98),  which  by  s.  55  enacts  that "  nothing  in  this 
Act  shall  extend  to  Scotland  except  as  otherwise  herein- 
before expressly  provided,"  did  not  extend  to  the  offence 
of  fdrging  Scotch  bank-notes.  But  the  Court  held  that 
it  did,  and  that  the  effect  of  the  above-mentioned  words 
was  merely  to  exclude  from  the  operation  of  the  Act 
offences  committed  and  punishable  in  Scotland.  So,  in 
B.  V.  LigUfoot  (1856),  6  E.  &  B.  822,  it  was  contended 
that  a  summons  issued  in  England  against  the  putative 
father  of  a  bastard  child  could  not  be  served  on  the  father 
in  Scotland,  where  he  had  gone  to  reside,  as  7  &  8  Vict. 
c.  101,  was  a  statute  extending,  by  s.  75,  only  to  England. 
As  to  this  argument,  Lord  Campbell  said  (p.  829) :  "  S.  75 
is  evidently  intended  merely  to  prevent  the  Act  from  having 
a  general  operation  over  the  United  Kingdom  with  regard 
to  '  the  laws  relating  to  the  poor,'  and  can  have  nothing 
to  do  with  the  incidents  of  a  proceeding  before  English 
petty  sessions  as  to  the  maintenance  of  a  bastard  born  in  i 

Eiigland."(i)  ' 

From  the  conquest  of  Ireland  by  Henry  II.  until  the  i^ffoct  of 

passing  of  Poyning's  law  (10  Hen.  7),  Ireland  legislated  sufutes  in 
for  itself,  and  English  statutes  had  no  force  there.(i)  ^"^Q<^- 
From  that  date  till  1719,  no  English  or  British  Act 
applied  to  Ireland  unless  it  was  specially  named  or  in- 
cluded. In  that  year,  by  6  Geo.  1,  c.  5,  the  British 
Legislature  asserted  the  right  to  make  laws  for  Ireland. 
This  claim  was  abandoned  in  1782  (by  22  Geo.  3,  c,  53), 
and  the  Irish  Legislature  became  independent  from  the 
British.  So  matters  stood  until  the  Union,  and  *'  since  the 
Union  all  Acts  of  Parliament  extend  to  Ireland,  whether 
expressly  mentioned  or  not,  unless  that  portion  of  the 
United  Kingdom  be  expressly  excepted,  or  the  intention 
to  except  it  is  otherwise  plainly  shown."(0 

But  the  Act  of  Union  has  not  extended  to  Ireland  any 
English  or  British  Act  passed  before  1800  which  did  not 

(t)  See  Berkley  ▼.  Thameon  (1884),  10  App.  Cas.  45. 
•(Jb)  See  1  Bl.  Comm.  103. 
(0   1  Steph.  Comm.  101.    See  H,  ▼.  Mallow  (1859),  12  Ir.  C.  L.  B.  85. 
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4  Anne,  o.  16, 
(Buffhead). 


Effect  in  Man 
and  Ohannol 
Islands. 


Effect  of 
BriUsh  Acts 
in  colonies 
and  India. 


previously  apply  to  Ireland.  Thus,  Ireland  is  still  a 
place  '*  beyond  the  seas/'  and  "  out  of  the  realm  of  Eng- 
land," within  the  meaning  of  4  &  5  Anne,  c.  3.  "  If,"  said 
the  Court  in  Lane  v.  Bennett  (1836),  1  M.  &  W.  75.  "the 
expression  '  beyond  the  seas'  is  to  be  construed  as  equiva- 
lent to  '  out  of  the  realm  of  England'  [as  we  think  it  is], 
then  the  Act  of  Union  does  not  bring  Ireland  within  that 
realm  or  make  it  parcel  thereof,  but  it  forms  one  united 
kingdom  of  both,  and  provides  that  all  the  laws  then  in 
force  in  each  shall  remain  as  by  law  established  in  eadL 
Any  one,  therefore,  in  Ireland  is  still  out  of  that  which  was 
the  realm  contemplated  \)y  the  statute  of  Anne,  although 
England  has  ceased  to  be  a  separate  kingdom,"  and 
various  statutes,  such  as  the  Wagering  Act,  have  been 
extended  to  Ireland  by  express  enactment. 

The  Isle  of  Man  (m)  and  the  Channel  Islands  are  sub- 
ject to  the  British  Legislature ;  but  British  statutes  do 
not  extend  to  these  islands  unless  they  are  specially 
named.(n) 

Where  an  enactment  is  meant  to  extend  to  the  Channel 
Islands,  it  is  usual,(o)  but  not  invariable,(  j?)  to  insert  the 
following  clause:  ''The  Boyal  Courts  of  the  Channel 
Islands  shall  register  this  Act" 

7.  The  legislation  applicable  to  a  British  colony  falls 
into  three  classes : 

1.  Imperial  statutes  expressly  extending  to  the 
colony. 

2.  (a)  English  or  British  statutes  (q)  extended  to 
the  colony  as  part  of  the  personal  law  of  the  first 
settlers;  or 

(b)  Legislation  of  foreign  States  in  force  in  the 
colony  on  its  conquest  or  cession. 


(m)  Parchased  in  1765  (5  Geo.  3,  c.  6). 

in)  See  1  Bl.  Comm.  105,  106.  Be  States  of  Jersey  (1853),  9  Moon 
P.  C.  0. 185. 

(o^i  See  Caatoms  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36),  s.  289; 
Savings  Bank  Act,  1891  (54  &  55  Vict  c.  21).    Vide  arUe,  p.  37. 

(p)  Penal  Servitude  Act,  1891  (54  &  55  Vict.  c.  69),  s.  10. 

{q)  The  statutes  of  Scotland  and  Ireland  do  not  bind  any  colony.  Nova 
Scutia  is  under  the  Kncclish  c^mmnn  law :  iwle  North  Amerioan  Life  Cb.  ▼• 
Craiffen  (1886  ),12  Canada  278,  292. 
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3.  Colonial    Acts    or   ordinances   enacting    new 
laws,    or  adopting  British  Acts  with    or  without 
modification. 
Theoretically,  the  British  Parliament  can  legislate  for 
the  whole  empire.     But  it  is  never  presumed  to  legislate 
except  for  the  United  Kingdom,  unless  apt  words  are  in- 
serted in  the  Act. 

Imperial  Acts  extending  to  colonies  are  of  two  kinds :   imperial  Acts 

(a)  Constitution   Acts,    applying   to   particular  ^lo^^i^^  *^ 
colonies  or  groups  of  colonies ;  and 

(b)  Acts  extending  to  all  colonies. 

To  the  first  class  belong  the  British  North  America  Act, 
1867,  and  the  Acts  amending  it,  and  the  Federal 
Council  Act  of  Australasia  and  the  Constitution  Acts 
establishing  responsible  government  in  many  colonies. 

No  legal  question  can  arise  as  to  the  validity  of  any  |  ^ 
of  these  Acts,  or  the  competence  of  the  imperial  Legisla-  ^ 
ture  to_amend  or_^ter  them.(r)  ^ 

The  Act  (6  Geo.  3,  c.  12)  declaring  the  legislative 
competence  of  the  British  Parliament  over  the  American 
colonies  seems  to  be  still  in  force,  if  and  so  far  as  it  applies 
to  Canada  and  the  West  India  Islands.  But  since  18 
Geo.  3,  c.  12,  s.  1,  Taxing  Acts  do  not  extend  to  colonies, 
except  with  reference  to  duties  for  regulation  of  com- 
merce,  and  these,  if  collected  in  a  colony,  must  be  spent 
there. 

Inasmuch  as  the  Constitution  Acts  create  colonial 
Legislatures  of  more  or  less  limited  powers,  the  question 
frequently  arises  whether  the  powers  granted  have  been 
exceeded;  and  the  Judicial  Committee  of  the  Privy 
Council  has  to  determine  questions  similar  to  those  raised 
before  the  Supreme  Court  of  the  United  States  in  respect 
of  Federal  and  State  legislation. 

In  dealing  with  Acts  of  this  class  the  Judicial  Com- 
mittee declines  to  lay  down  any  hard-and-fast  rules  of 


(r)  Vide  ante^f.  81 ;  Broom,  Const.  Law,  pp.  120,  126,  191 ;  1  Steph. 
Comm.  125 ;  Toda,  ParL  Govt,  in  ColoDies,  ch.  iv.  ;  BotUledge  ▼.  Low 
(1868),  L.  B.  3  H.  L.  100. 
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constraction;(a)  and  the  tendency  of  its  decisions  is  in  con- 
formity with  political  considerations,  and  is  markedly  to 
extend  (^)  and  not  to  limit  the  authority  of  colonial 
Legislatures,  which  are  recognised  as  supreme  within  their 
own  domain. 

Acts  of  this  class  cannot  be  repealed  or  amended  by  the 
colonial  Legislatures  unless  they  contain  express  proviaions 
to  that  eflFect.  .  The  British  North  America  Act,  1867, 
can  be  amended  only  by  the  imperial  Parliament,(ii)  but 
the  Constitution  Acts  of  the  Australian  colonies  in  most 
cases  contain  provisions  empowering  the  colonial  L^isla- 
ture  to  amend  certain  parts  of  the  Constitution.(«7) 

Acts  which  extend  to  all  her  Majesty's  dominions, 
override  the  inconsistent  provisions  of  every  prior  imperial 
or  colonial  Act  relating  to  any  British  possession.  This 
is  a  clear  constitutional  rule,  and  has  been  recognised  in 
Canadian  decisions.(a;)  Every  subsequent  colonial  Act 
which  is  repugnant  to  an  imperial  Act  extending  to  the 
colony,  or  to  any  Order  in  Council  or  regulation  made  nnder 
the  Act,  or  having  in  the  colony  the  efiPect  of  the  Act,  is 
1  void  and  inoperative  to  the  extent  of  the  repugnancy.(y) 

But  very  few  modem  Acts  extend  to  the  whole  of 
the  empire,  and  it  is  now  usual  to  insert  in  Acts  of  this 
class  a  suspensory  clause,  enabling  the  imperial  Govern- 
ment to  suspend  the  operation  in  a  colony  of  an  imperial 
Act,  so  long  as  a  satisfactory  equivalent  for  its  terms  is 
provided  by  the  colonial  Legislature.(;3) 

In  the  case  of  Merchant  Shipping  and  Admiralty 
jurisdiction  the  intervention  of  the  imperial  Legislature 


(«)  Citizens'  Insurance  Co,  v.  Farsons  (18S3),  9  App.  Gas.  96.  Bodge  t. 
B.  (1883),  9  App.  Cae.  117,  128. 

(t)  Harris  v.  Davies  (1885),  10  App.  Cas.  279  ;  RweU  ▼.  Apollo  CandU 
Co.  (1886),  10  App.  Cas.  282  ;  Cheong  Tung  Toy  v.  Musgrove  (1891),  A.  C. 
247. 

(u)  See  Todd,  Parliamentary  Goyemment  in  the  Colonies  (Ist  ed.),  p.  189: 
34  &  35  Vict.  c.  28 ;  38  &  39  Vict,  oc  38,  63. 

(lo)  E^^  Western  Australia  Constitution  Act,  1889  (53  &  54  Vict  c.  26), 
t,  5. 

(x)  B,  ▼.  CoUege  of  Physicians  and  Surgeons  (1879),  44  Dpp.  Can.  Q.  B. 
564,  on  the  Medical  Act,  1868. 

(y)  28  &  29  Vict,  c  63,  s.  2. 
z)  E.g.,  Extradition  Acts,  1870  and  1873  ;  Official  Secrets  Aot^  18S9. 
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is  essential,  the  colonies  only  having  such  powers  of 
extra-territorial  legislation  as  are  expressly  conferred  by 
their  Constitution  Acts  or  other  imperial  legislation. 

In  the  case  of  an  imperial  Act  it  would  seem  that  the 
decisions  of  the  Couits  of  the  United  Kingdom  (even  if 
not  of  the  last  resort),  though  not  strictly  binding  on  the 
colonial  Courts,  should  be  followed  by  them. (a) 

The  English  Bankruptcy  Act,  1869,  applied,  sub  Trwdo,  to 
all  her  Majesty's  dominions,(6)  and  the  Bankruptcy  Act, 
1883,  seems  to  apply  to  land  in  any  part  of  the  world.(c) 
In  Williams  v.  Davis  (1891),  A.  C.  460,  at  p.  465,  the 
Judicial  Committee  said:  "The  Supreme  Court  lays  down 
the  principle  that  an  imperial  Act  does  not  apply  to  a  colony 
unless  it  be  expressly  so  stated  or  necessarily  implied.  They 
point  out  that  there  is  no  case  deciding  that  land  in  a 
colony  passes  under  s.  17  (of  the  Bankruptcy  Act,  1869) ; 
and  they  dwell  on  the  inconveniences  which  would  arise 
from  conflicts  of  law  if  an  English  statute  were  to  transfer 
land  beyond  the  limits  of  the  United  Kingdom.     On 
these  grounds  they  hold  that  under  the  word  "  property  " 
(in  s.  17)  land  in  Lagos  does  not  pass  to  the  trustee  in 
bankruptcy.     Upon  this  reasoning  their  lordships  have 
to  remark   that  there  is  no  question  here  of  any  conflict 
between  English  and  foreign  law.     Lagos  was  not  in  ' 
1869,  and  is  not  now,  a  foreign  country.  K  How  far  the 
imperial  Parliament  should  pass  laws  framed  to  operate 
directly  in  the  colonies  is  a  question  of  policy,  more  or 
less  delicate,  according  to  circumstances.     No  doubt  has 
been  suggested  that  if  such  laws  are  passed  they  must  be 
held  valid  in  colonial  courts  of  law.(d)  Xlt  is  true  that 
the  laws  of  every  country  must  prevail  with  respect  to 
the  land  situated  there.     If  the  laws  of  a  colony  are  such 
as  would  not  admit  of  a  transfer  of  land  by  a  mere  ve3ting 
order  or  mere  appointment  of  a  trustee,  questions  may 


(a)  See  Trimble  v.  HiU  (1880),  6  App.  Cas.  342. 
(6)  Vaogfaan  Williams  on  Bankruptcy  (5tb  ed.),  p.  181. 
(c)  In  re  Artda  (1890),  24  Q.  B.  D.  640. 

\d)  See  i?.  ▼.  CtMege  of  Physicians  and  Surgeons  (1879),  44  App.  Cas. 
Q.  B.  564,  on  the  imperial  Medical  Act. 

2  F 
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arise  which  must  be  settled  according  to  the  circumstances 
of  each  case.  Sach  questions  are  specially  likely  to  arise 
in  those  colonies  to  which  the  imperial  L^slature  has 
delegated  the  power  of  making  laws  for  themselves,  and 
in  which  laws  have  been  made  with  reference  to  bank- 
ruptcy." The  Judicial  Committee  went  on  to  say,  at  p.  466: 
''  If  a  consideration  of  the  scope  and  object  of  a  statute 
leads  to  the  conclusion  that  the  Legislature  intends  to 
affect  a  colony,  and  the  words  used  are  calculated  to 
have  that  effect,  they  should  be  so  construed.  It  has 
been  pointed  out  above  [p.  465]  that  some  sections  of 
the  statute  clearly  bind  the  colonies  in  words  which  do 
not  necessarily,  but  which  may,  apply  to  land.  By  the 
Bankruptcy  Act  of  1849  (12  &  13  Vict.  c.  106),  a.  142, 
all  lands  of  the  bankrupt '  in  England,  Scotland,  Ireland,  or 
in  any  of  the  dominions,  plantations,  or  colonies  belong- 
ing to  her  Majesty,  are  to  vest  in  his  assignees.'  By 
the  Bankruptcy  Act  of  1883  (46  &  47  Vict.  c.  52),  s.  168, 
the  property  which  ia  passed  to  the  trustee  includes  '  land, 
whether  situate  in  England  or  elsewhere.'  The  Scotch 
Act  of  Bankruptcy,  passed  in  1856  (19  &  20  Vict,  c  72^ 
s.  102,  vests  in  the  trustee  the  bankrupt's  *  real  estate 
situate  in  England,  Ireland,  or  in  any  of  her  Majesty's 
dominions.'  The  Irish  Act  of  Bankruptcy,  passed  in 
1857  (20  &  21  Vict.  c.  60),  s.  268,  vests  in  the  bank- 
rupt's trustee  all  his  land,  *  wheresoever  situate.'  No  rea- 
son can  be  assigned  why  the  English  Act  of  1869  should 
be  governed  by  a  different  policy  from  that  which  was 
directly  expressed  in  the  Scotch  and  Irish  Acts  and  in 
the  English  Acts  immediately  preceding  and  immediately 
succeeding.  It  is  a  much  more  reasonable  conclusion  that 
the  framers  of  the  Act  considered  that  in  using  general 
terms  they  were  applying  their  law  wherever  the  imperial 
Parliament  had  the  power  to  apply  it ;  and  their  lord- 
ships hold  that  there  is  no  good  reason  why  the  literal 
construction  of  the  words  should  be  cut  down  so  as  to 
make  them  inapplicable  to  a  colony."(e) 

(e)  See  Ex  parte  Rogers  (1881),  16  Ch.  D.  666,  per  Jessel,  M.U. 
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Frimd  facie  the  common  and  statute  law  of  England  Piant«d 
es  it  was  on  the  plantation  of  the  colony  extends  to  every  ^^  °^^^ 
British  colony  (including  the  United  States  of  North 
America)  which  was  colonised  without  conquest  or  cession 
by  a  civilised  Power.  It  is  deemed  to  have  been  planted 
u^ith  the  settlers  as  their  personal  law.  The  question 
i^hether  a  given  English  or  British  Act  extends  to  a  colony 
is  not  in  truth  a  question  of  construction,  but  of  history. 
The  answer  depends,  not  upon  anything  in  the  terms 
of  the  Act  itself,  but  upon  the  opinions  of  the  judges  as 
to  whether  the  Act  is  one  which  in  its  nature  could 
be  treated  as  forming  part  of  the  body  of  law  which 
Englishmen  would  carry  with  them  to  a  new  country. 
For  an  Act  passed  prior  to  the  formation  of  a  colony 
to  run  in  the  colony  without  express  words,  the  Act  must 
be  applicable  to  the  circumstances  of  the  colony,(/)  or  be 
adopted  by  colonial  Act  or  ordmance,(^)  or  applied  by 
royal  charter.(A) 

The  law  on  this  subject  is  thus  summed  up  by  Lord 
Watson  in  Cooper  v.  Sttuirt  (1889),  14  App.  Cas.  286,  at 
p.  291 :  "The  extent  to  which  English  law  is  introduced 
into  a  British  colony  and  the  manner  of  its  introduction 
must  necessarily  vary  according  to  circumstances.  There  is 
s,  great  difference  between  a  colony  acquired  by  conquest 
or  cession,  in  which  there  is  an  established  system  of  law, 
and  that  of  a  colony  which  consists  of  a  tract  of  territory 
practically  unoccupied,  without  settled  inhabitants  or 
settled  law,  at  the  time  when  it  was  peacefully  annexed 
to  the  British  dominions.  The  colony  of  New  South 
Wales  belongs  to  the  latter  class.  In  case  of  such  a 
oolony  the  Crown  may  by  ordinance,  and  the  imperial 
Parliament  or  its  own  Legislature,  when  it  comes  to 
possess  one,  may  by  statute,  declare  what  part  of  the 
common  and  statute  law  of  England  shall  have  effect 


(/)  Whicker  v.  Hume  (1858),  1  J).  M.  &  G.  606,  7  H.  L.  C.  124  ;  Jex 
V.  M*Kinney  (1869),  14  App.  Caa.  79  ;  1  Bl.  Comm.  108. 

(/7)  Att.-Gen,  v.  Stetcart  (1817),  2  Meriv.  143. 

(h)  25ee  Jephaon  v.  Biera  (1835),  3  St.  Tr.  N.  S.  591,  as  to  GibnJtar,  a 
conquered  colony. 
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within  its  limits.  But  when  that  is  not  done  the  law  of 
England  must  (subject  to  well-established  exceptions) 
become  from  the  outset  the  law  of  the  colony,  and  be 
administered  by  its  tribunals.  In  so  far  as  it  is  reason* 
ably  applicable  to  the  circumstances  of  the  colony,  the 
law  of  England  must  prevail  until  it  is  abrogated  or 
modified  either  by  ordinance  or  statute.  The  often- 
quoted  observations  of  Sir  William  Blackstone  (1  Comm. 
107)  appear  to  their  lordships  to  have  a  direct  bearing 
upon  the  present  case.  He  says :  '  It  hath  been  held 
that  if  an  uninhabited  country  be  discovered  and  planted 
by  English  subjects,  all  the  laws  then  in  being  which  are 
the  birthright  of  every  English  subject  are  immediately 
there  in  force  (Salk.  411,  666).  But  this  must  be 
understood  with  very  many  and  very  great  restrictions. 
Such  colonists  carry  with  them  only  so  much  of  the 
English  law  as  is  applicable  to  the  condition  of  an 
infant  colony ;  such,  for  instance,  as  the  general  rules  of 
inheritance  and  protection  from  personal  injuries.  The 
artificial  requirements  and  distinctions  incident  to  the 
property  of  a  great  and  commercial  people — ^the  laws  of 
police  and  revenue  (such  especially  as  are  enforced  by 
penalties),  the  mode  of  maintenance  of  the  Established 
Church,  the  jurisdiction  of  spiritual  Courts,  and  a  multi- 
tude of  other  provisions,  are  neither  necessary  nor  con- 
venient for  them,  and  therefore  are  not  in  force.  What 
shall  be  admitted  and  what  rejected,  at  what  times  and 
under  what  restrictions,  must,  in  case  of  dispute,  be 
decided  in  the  first  instance  by  their  own  provincial 
judicature,  subject  to  the  decision  and  control  of  the  King  in 
Council ;  the  whole  of  their  Constitution  being  also  liable 
to  be  new  modelled  and  reformed  by  the  general  superin- 
tending power  of  the  Legislature  in  the  mother  country." 
Blackstone  in  that  passage  was  setting  right  an  opinion 
attributed  to  Lord  Holt,  that  all  laws  in  force  in  England 
must  apply  to  an  infant  colony  of  that  kind.  If  the 
learned  author  had  written  at  a  later  date  he  would 
probably  have  added  that,  as  the  population,  wealth,  and 
commerce  of  the  colony  increase,  many  rules  and  principles 


Effect  in  Conquered  Colonies.  453 

of  English  law,  which  were  unsuitable  to  its  infancy,  will 
gradually  be  attracted  to  it,  and  that  the  power  of  re- 
modelling its  laws  belongs  also  to  the  colonial  Legisla- 
ture." 

Primd  facie  those  parts  of  the  British  empire  which  Conquered  or 
have  been  acquired  by  conquest  or  cession  from  a  civilised  ®  ^  ^^^' 
Power  remain  under  the  laws  of  the  Power  to  which 
they  originally  belonged,(i)  subject  to  the  modifica- 
tions (^')  introduced  since  the  conquest  or  cession ;  and  in 
the  construction  of  colonial  Acts  or  ordinances  in  these 
•colonies  regard  must  be  had  to  the  common  law,  the 
prevailing  and  the  special  rules,  if  any,  of  construction 
■adopted  by  that  law. 

The  efifect  of  British  statutes  upon  conquered  or  ceded 
colonies  was  elaborately  discussed  in  the  case  of  Att-Gen. 
V.  Stewart  (1817),  2  Meriv.  156.  The  question  there 
raised  was  whether  the  Statut-e  of  Mortmain  was  in  force 
in  the  island  of  Grenada.  Sir  William  Grant  decided 
that  it  was  not,  and,  after  citing  the  passage  from  Black- 
stone  which  has  just  been  quoted,  continued  as  follows : 
''Whether  the  Statute  of  Mortmain  be  in  force  in  the 
island  of  Grenada  will  depend  on  this  consideration — 
whether  it  be  a  law  of  local  policy,  adapted  solely  to  the 
•country  in  which  it  was  made,  or  a  general  regulation  of 
property  equally  applicable  to  any  country  in  which 
property  is  governed  by  the  rules  of  English  law.  Now 
the  object  of  the  Statute  of  Mortmain  was  wholly 
political;  it  grew  out  of  local  circumstances  and  was 
meant  to  have  merely  a  local  operation.  It  was  passed 
to  prevent  what  was  deemed  a  pubUc  mischief  in  England, 
and  not  to  regulate  the  power  of  devising  or  to  prescribe 
the  forms  of  alienation.  The  Mortmain  Act,  framed  as 
it  is,  is  quite  inapplicable  to  Grenada  or  any  other  colony. 
In  its  causes,  its  objects,  its  provisions,  its  qualifications. 


(i)  See  Tarring's  Law  of  the  Colonies,  cb.  i. 

\kS  New  York,  Maine,  and  Jamaica  were  put  under  the  common  law  of 
Kiigland.  The  criminal  law  of  Quebec  is  that  of  England  (14  G^.  3*  c.  83, 
n.  11),  but  the  ci?il  law  is  based  on  the  custom  of  Paris. 
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and  its  exceptions,  it  is  a  law  wholly  English,  calculated 
for   purposes   of   local    policy   complicated   with    local 
establishments,  and  incapable,  without  great  incongrnity 
in  the  effect,  of  being  transferred,  as  it  stands,  into  the 
code  of  any  other  country.     I  am  of  opinion,  therefore, 
that  it  constitutes  no  part  of  the  law  of  the  island  of 
Grenada."     In   WTiicker   v.  Hurru  (1858),  7   H.  L.  C. 
124,  the  effect   in   a  colony  of  this  same  statute  was 
again  discussed,  with  reference  to  New  South  Wales,  a 
colony  planted  by  Englishmen,  and    not    a   conquered 
colony.     It  was    contended  that  the  decision    in  Att- 
Gen,  Y.  Stewart  was  inapplicable.     The  House  of  Lords, 
however,  held  that    the   general    principles   laid   down 
by  Sir  William  Grant  ia  the  words  above  quoted  were 
entirely  correct  and  governed  this  case.     "It  is  true,** 
said    I»rd    Chelmsford,    "that    the    inhabitants    of   a 
conquered   country   have   these   laws    only   which   are 
established  by  the  Sovereign  of  the  conquering  countiy, 
and  that  the  colonists  of  a  planted  colony  carry  with 
tliem  such  laws  of  the  mother  country  as  are  adapted  to 
their  new  situation.(/)     But  the  opinion  of  Sir  William 
Grant  related  generally,  I  think,  to  the  Statute  of  Mort- 
main as  applicable  to  all  colonies,  and  therefore,  upon 
general  principles,  I  come  without  any  hesitation  to  the 
conclusion   that   it   is    not    applicable    to    New    South 
Wales."(w)     But  the  English  law  as  to  perpetuities  "is 
founded,"  as  the  Judicial  Committee  said  in  Teap  v.  Ong 
(1875),  L.  E.  6  P.  C.  381,  at  p.  394,  "  upon  considerations 
of  public  policy,  which  seem  to  be  as  applicable  to  the  con- 


fQ  '*  The  common  law  of  EDgland  is  the  oommoD  Uw  of  the  plantatiooa, 
ana  all  statates  in  affirmaooe  of  the  common  law  passed  in  England  ante- 
cedent to  the  settlement  of  any  colony  are  in  force  in  that  colonT  onless  there 
is  some  priyate  Act  to  the  contrary,  though  no  statates  made  since  these 
Mttlements  are  there  in  force  unless  the  colonies  are  particnlarl^  mentioned." 
lo  these  words  Kchaid  West  gave  his  opinion  as  to  the  Admiralty  jmistHc* 
tion  in  the  plantations,  Jane  20,  1720.  See  Opinions  of  Eminent  Lawyers, 
by  George  Chalmers,  vol.  ii.  202.  Upon  this  nile  depends  the  cnrrency  of 
the  common  law  in  the  States  of  the  American  Union  (other  than  Fknida 
and  Lonisiana). 

(m)  Cf.  Jex  ▼.  McKinney  (1SS9),  14  App.  Ca8.77 ;  Cooper  t.  StwaH  (1889),. 
14  App.  Cas.  291. 
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dition  of  such  a  place  as  Penang  as  to  England/'  and, 
consequently,  it  was  held  to  extend  to  the  settlement  of 
Penang. 

India  does  not  come  precisely  within  the  category  Effect  in  India, 
either  of  planted  or  conquered  colonies.  "India,"  said 
the  Judicial  Committee,  in  Adv,-Gen.  v.  Banee  (1839), 
2  Moore  P.  C.  N.  S.  59,  "  was  a  settlement  made  by  a  few 
foreigners  for  the  purpose  of  trade  in  a  very  populous 
and  highly  civilised  country  under  the  government  of  a 
powerful  Mahomedan  ruler,  with  whose  sovereignty  the 
English    Crown    neither   attempted    nor    pretended    to 

interfere  for  some  centuries  afterwards The  laws 

and  usages  of  Eastern  countries  where  Christianity  does 
not  prevail  are  so  at  variance  with  all  the  principles, 
feelings,  and  habits  of  European  Christians,  that  they 
have  usually  been  allowed  by  the  weakness  or  indulgence 
of  the  potentates  of  those  countries  to  retain  the  use  of 
their  own  laws,  and  their  factories  have  for  many 
purposes  been  treated  as  part  of  the  territory  of  the 
Sovereign  from  whose  dominions  they  come.  But  the 
permission  to  use  their  own  laws  by  European  settlers 
does  not  extend  those  laws  to  natives,  within  the  same 
limits,  who  remain  to  all  intents  and  purposes  subjects  of 
their  own  Sovereign,  and  to  whom  European  laws  and 
usages  are  as  little  suited  as  the  laws  of  the  Mahomedans 
and  Hindoos  are  suited  to  Europeans."  Consequently, 
"  if  the  English  laws  were  not  applicable  to  Hindoos  on 
the  first  settlement  of  the  country,"  the  question  arises, 
"  how  could  the  subsequent  acquisition  of  the  rights  of 
sovereignty  by  the  English  Crown  make  any  alteration  ? " 
The  answer  to  that  question  was  given  by  the  Judicial 
Committee  in  the  following  words — viz.,  "  it  might  enable 
the  Crown  by  express  enactment  to  alter  the  laws  of  the 
country,  but,  until  so  altered,  the  laws  remain  unchanged." 
If,  therefore,  we  wish  to  know  whether  any  particular 
British  statute  binds  the  natives  in  India,  it  is  necessary 
in  the  first  place  to  ascertain  whether,  by  any  express 
enactment,  British  law  has  been  introduced  into  the  part 
of  India  in  question,  and  then,  if  it  appears  that  it  has 
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been  so  introduced^  it  is  further  necessary  to  consider, 
with  regard  to  any  particular  enactment,  whether  it 
would  be  possible  to  enforce  it  among  natives  who  are 
not  Christians,  but  Mahomedans  or  Hindoos,  without 
intolerable  injustice  and  cruelty.  For  instance,  to  apply 
the  law  against  bigamy  to  a  people  among  whom  poly- 
gamy is  a  recognised  institution  would  be  monstrous,  and 
accordingly  it  has  not  been  so  applied.  It  was  accord- 
ingly held  in  the  above-mentioned  case  of  Adv.-Gen.  v. 
Ranee,  that  the  English  law  of  fdo  de  se  did  not  bind 
the  natives  in  any  part  of  India.  Similarly,  in  Ham 
Coomar  v.  Chunder  (1877),  2  App.  Cas.  208,  it  was  held 
"that  the  English  laws  of  maintenance  and  champerty 
are  of  no  force  as  specific  laws  in  India.  ....  They 
were  laws,"  said  the  Judicial  Committee,  "  of  a  character 
directed  against  abuses  prevalent  in  England  in  early 
times,  and  had  fallen  into  comparative  desuetude. 
Unless,  therefore,  they  were  plainly  appropriate  to  the 
condition  of  things  in  the  Presidency  towns  of  India,  it 
ought  not  to  be  held  that  they  had  been  introduced  there 
as  specific  laws  upon  the  general  introduction  of  British 
law."  So,  also,  in  Mayor  of  Lyons  v.  Ea^t  India  Company 
(1836),  1  Moore  P.  C.  176,  it  was  held  that  the  English 
law  incapacitating  aliens  from  holding  real  property  has 
never  been  introduced  into  India.  But,  on  the  other 
hand,  it  was  held  in  Ruckmahoye  v.  Lviloobhoy  (1850),  8 
Moore  P.  C.  4,  that  the  Limitation  Act,  1623  (21  Jas. 
1,  c.  16),  extends  to  India  and  applies  to  Hindoos  and 
Mahomedans  as  well  as  to  Englishmen, 
Territorial  8.  Colonial  Acts  in  one  respect  differ  from  imperial,  that 

^]^^ai  Acts.  ^^®y  ^^^^  ^^^®  ^^  extra-territorial  effect  even  as  to  British 
subjects  unless  express  power  of  extra-territorial  l^isla- 
tion  is  conceded  to  the  colony  by  an  imperial  Act  or 
charter.  The  New  South  Wales  Act,  46  Vict  No.  17,  s. 
54,  made  bigamy  punishable  in  the  colony  "wheresoever 
the  second  marriage  takes  place."  Macleod  was  indicted 
and  convicted  in  New  South  Wales  for  bigamy,  his  first 
marriage  having  taken  place  in  New  South  Wales,  and 
the  second  in  Missouri.     On  appeal  to  the  Privy  Council 
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the  statute  was  explained  as  applying  only  to  bigamy 
committed  in  New  South  Wales.  "  If  their  lordships  con- 
strue the  statute  as  it  stands  and  upon  the  bare  words,  any 
person  married  to  any  other  person  who  marries  a  second 
time  anywhere  in  the  habitable  globe,  is  amenable  to  the 
criminal  jurisdiction  of  New  South  Wales,  if  he  can  be 
caught  in  that  colony.  That  seems  to  their  lordships  an 
impossible  construction  of  the  statute ;  the  colony  can  have 
no  such  jurisdiction,  and  their  lordships  do  not  desire  to 
attribute  to  the  colonial  Legislature  an  efiFort  to  enlarge 
their  jurisdiction  to  such  an  extent  as  would  be  inconsistent 
with  the  powers  committed  to  a  colony,  and,  indeed, 
inconsistent  with  the  most  familiar  principles  of  inter- 
national law.  It  therefore  becomes  necessary  to  search 
for  limitations  to  see  what  would  be  the  reasonable 
limitation  to  words  so  general."  And  after  considering 
the  limitations  to  be  imposed  in  construing  the  enactment, 
the  Court  continued  (at  p.  458) :  "  If  the  wider  construc- 
tion had  been  applied  to  the  statute,  and  it  was  supposed 
that  it  was  intended  to  comprehend  cases  so  wide  as 
those  insisted  on  at  the  bar,  it  would  have  been  beyond 
the  jurisdiction  of  the  colony  to  enact  such  a  law. 
Their  jurisdiction  is  confined  within  their  own  territories, 
and  the  maxim  which  has  more  than  once  been  quoted, 
£xtra  territorium  jus  dicenti  impune  nan  paretur,  would  be 
applicable  to  such  a  case."(7i) 

The  construction  adopted  in  this  case  was  lU  res 
magis  valeat  quam  pereai,  to  limit  the  operation  of  the 
statute  to  the  territory  of  New  South  Wales,  instead  of 
declaring  it  wholly  ultra  vires  and  void,  as  upon  the  more 
obvious  interpretation  of  its  terms  it  clearly  appeared 
to  be. 

A  similar  difficulty  arose  in  The  Canadian  Prisoners* 
caselp)  where  a  colonial  Legislature  had  made  a  pardon 
for  treason  conditional  on  banishment  to  a  named  place 


(»)  Macleod  v.  Att.-Oen.  far  New  South   Wales  (1891),  A.  C.  at  p. 
A57  (Lord  Halsbury,  C). 

(o)  3  St.  Tr.  N.  S.  (ed.  Macdonell),  p.  933. 
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out  of  the  colony,  and  serious  questions   arose  in  the 
course  of  transportation  of  the  exiles  to  their  place  of 
banishment. 
P      Colonial  laws  are  also  subject  to  the  following  rules 
not  applicable  to  British  Acts : — 

(1 )  A  colonial  Legislature  maypass  laws  repugnant 
to  and  virtually  repealing  the  common  law  or  any 
statute  held  to  apply  to  the  colony  as  "pait  of  the 
personal  law  of  the  colonists.(p)  It  seems  also  always 
to  have  been  competent  for  a  colonial  Ii^;islatare  to 
repeal  any  statute  passed  prior  to  the  formation  of 
the  colony  which  has  been  held  to  form  part  of 
the  law  of  the  colony. 

(2)  Every  colonial  law  is  void  so  far  as  it  is 
repugnant  to  the  provisions  of  an  imperial  Act 
extending  (by  express  words  or  necessary  intend- 
ment or  implication)  to  the  colonyi  or  of  any  order 
or  regulation  made  under  any  such  Act,  or  which 
has  in  the  colony  the  force  and  effect  of  the  Act  in 
question  .(g') 

(3)  A  colonial  law  is  not  void  for  inconsistency 
with  the  instructions  to  the  Governor  of  the  colony, 
except  those  actually  contained  in  the  letters  patent 
or  other  instrument  by  which  he  is  authorized  to 
concur  in  passing  or  to  assent  to  laws  for  the  peace^ 
order,  and  good  government  of  the  colony.(r) 

(4)  But  this  power  of  repeal  does  not  apply  to 
imperial  statutes  passed  after  the  Constitution  Act 
of  the  colony  and  extending  to  the  colony,  nor  to 
Orders  in  Council  under  such  Acts.(s) 

In  modem  Acts  extending  to  the  whole  empire  it  is 
usual  to  insert  a  power  of  suspending  the  operation  of 


tS 


28  &  29  Vict.  c.  63,  a.  3. 

28  &  29  Vict.  c.  63,  ss.  1, 2, 3.     As  to  the  Governor's  instroctions,  see 
ParL  Gh)yt.  in  Colonies,  ch.  iv.,  in  obserrations  of  HimnboCbam, 
C.J.,  in  Toy  v.  Afvsgrove  (1888),  14  Victoria  L.  R.  349,  371,  ^.C.  (1891) 
A.  C.  247. 

(r)  28  &  29  Vict.  c.  63,  s.  4. 

(s)  See  tbe  Canada  Copyright  Act,  1875  (38  &  39  Vict.  c.  53,  imp.),  and 
JSmiles  ▼.  Belford  (1877),  1  Tupper  (Upp.  Can.  App.)  436. 
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the  imperial  Act  in  a  colony  so  long  as  efficient  colonial 
legislation  on  the  same  subject  is  in  foice.(0 

(5)  A  colonial  law  which  assigns  jurisdiction  to 
a  Court  created  under  an  imperial  Act  is  not 
invalid,  but  the  Court  may  decline  jurisdiction,  (w) 

When  an  English  or  British  Act  is  transplanted  in 
general  terms  extended  to  a  colony,  the  construction  to  be 
put  on  the  Act  is  that  given  by  the  English  Courts.(2;) 

Where  a  colonial  Lepslature  re-enacts  in  substantially  Referring  to 
the  same  terms  a  British  Act  not  originally  applying  to  to^fonstme  ^ 
the  colony,  the  adopted  enactment  is  to  be  construed  in  ^^^^^^  ^^^ 
the  colony  in  the  same  way  as  the  original  enactment.(y) 
The  two  are  treated  as  being  in  pari  materid. 

Subject  to  the  variations  already  indicated,  the  rules  of 
construction  applicable  to  English  and  colonial  statutes 
seem  to  be  precisely  the  same,  so  far  as  relates  to 
colonies  to  which  the  English  common  law  extends. 
And  in  the  colonies,  English  books  and  cases  on  the 
construction  of  the  statute  law  are  freely  cited  and 
frequently  followed  in  the  decisions  of  the  colonial 
judges.  And  the  decisions  of  the  Privy  Council  tend  to 
uniformity  of  construction  throughout  the  empire.  In 
Mailton  v.  Wood  (1890),  15  App.  Cas.  at  p.  366,  the 
Judicial  Committee  adopted,  in  the  construction  of  a  New 
South  Wales  statute,  the  canons  of  construction  laid 
down  by  Selbome,  L.C.,  in  HUl  v.  K  &  W.  India  Dock 
Co.  (1882),  22  Ch.  D.  14,  and  by  Lord  Cairns  in  the 
same  case,  9  App.  Cas.  453. 

But  in  cases  of  ambiguity  in  a  colonial  Act,  the  Privy 
Council  have  difficulty  in  accurately  ascertaining  what  is 
the  special  scope  or  policy  of  the  statute  brought  into 
question  before  them.     The  Judicial  Committee  have  re- 


U)  See  the  Eztraditioii  Acts,  1870  and  1873,  and  the  International  Copy- 
right Act,  1886. 

(w)  See  Att.-Oen,f<jr  Canada  v.  Flint  (1884),  17  Canada  707,  following 
Vahn  V.  Langlois  (1880),  5  App.  Cas.  115. 

(a)  See  AU.'Oen.  of  Brit,  Columbia  ▼.  Att-Oen,  of  Canada  (1889),  14 
App.  Cas.  301,  on  the  effect  of  the  English  Law  Ordinance  of  1867  of  Brititth 
Cdnmhia. 

(y)  Trimble  ▼.  EiU  (1880),  5  App.  Cas.  342. 
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cently  reversed  (2)  two  decisions  of  the  Supieme  Court  of 
New  South  Wales,  both  turning  on  the  policy  of  a  statute, 
relating  in  one  case  to  land,  and  the  other  to  insolvency, 
in  which  the  colonial  and  English  notions  of  policy  may 
very  well  have  diflfered  essentially. 

Where  the  colonial  differs  from  the  British  method  of 
dealing  with  the  subject-matter,  decisions  upon  British 
Acts  must  be  applied  cautiously,  if  at  all,  to  the  oolonial 
legislation.  "  There  are  decisions  on  the  construction  of 
English  statutes  with  reference  to  English  modes  of  taxa- 
tion, which  would  be  of  great  value  if  it  were  first  found 
that  the  Victorian  Legislature  had  adopted  any  such  method^ 
but  which  are  of  little  value  until  that  conclusion  has 
been  reached.  It  appears  to  their  lordships  that  the 
Court  below  has  jQrst  searched  for  a  rule  of  law,  and  has 
then  bent  the  statute  in  accordance  with  it;  whereas, 
until  the  rule,  scope,  and  intention  of  the  statute  has 
been  discovered,  it  cannot  be  seen  what  rules  of  law  are 
applicable  to  it."(«) 

(z)  Alinan  v.  Biams  (1889),  15  App.  Cas.  44 ;  HaUton  v.  Wood  (1890), 
15  Apa  Cas.  363. 

(/<)  Judicial  Committee,  per  Lord  Hobhouse,  in  Blachcocd  v.  R,  (1882), 
8  App.  Cas.  at  p.  91. 
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1.  There  are  numberless  mistakes  in  reference  and  Mistakes  of 
mistakes  of  all  kinds  in  Acts  of  Parliament,(a)  due  either  ^'^^*  °^  ^*^' 
to  the  draftsman  or  the  printer,(&)  or  the  conjoint 
or  adverse  efforts  of  the  two  Houses  of  Parliament. 
The  draftsman  may  mistake  facts  or  may  erroneously 
assume  the  law  on  any  particular  subject  to  be  different 
from  what  it  really  is ;  (c)  and  the  printer  may  incorrectly 
reproduce  the  draftsman's  manuscript,  or  mistakes  may 
creep  into  a  Bill  during  its  passage  through  Parliament. 

Part  I.  of  the  first  schedule  to  the  Conveyancing  and 
Law  of  Property  Act,  1881,  headed  "Acts  affected,"  and 


(a)  See  Pari.  Pap.  1875— C~No.  208.  p.  48.  32  &  33  Vict  c.  19,  s.  4, 
refers  to  6  &  7  Vict.  c.  106,  in  error  for  6  &  7  \N  ill.  4,  c.  106. 

(6)  "The  ancient  system  of  ingrossing  all  Bills  upon  parchment  after  the 
report  was  discontinued  in  1849,  inien  both  Houses  agreed  to  substitute  Bills 

f noted  on  vellum  by  the  Queen's  printer  for  the  parchment  rolls."     May, 
*arl.  Prac.  (9th  ed.)  p.  581.    "  The  original  authenticated  vellum  prints  are 
preserved  in  the  House  of  Lords,  and  ....  copies  of  the  Act,  printed  by  tho 
Queen's  printer,  are  referred  to  as  evidence  in  courts  of  law.    The  original 
printa  may  also  be  seen,  when  necessary,  and  copies  taken."     Ih,  p.  598. 
(c)   Vide  anU,  p.  28. 
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comprising  a  list  of  nine  statutes  relating  to  searches  for 
judgments,  Crown  debts,  &c.,  was  referred  to  ins.  5  of  the 
Bill  as  originally  drawn.  That  section  failed  to  become 
law  upon  the  passing  of  the  Act,  and  the  schedule  of 
''  Acts  affected,"  which  depended  upon  that  section, 
although  retained,  is  apparently  in  no  way  connected 
with  the  Act  as  it  now  stands. 

The  converse  case  occurred  in  the  Artisans  and 
Labourers'  Dwellmgs  Act,  1879  (42  &  43  Vict,  c  64X 
s.  22,  sub-s.  3,  which  provided  that  loans  for  the  purposes 
of  the  Act  should  be  secured  by  a  mortgage  "  in  the  form 
set  forth  in  the  third  schedule  hereto."  There  was  no  third 
schedule  appended  to  the  Act,  and  it  was  necessary  to 
pass  a  supplementary  Act  of  Parliament  (43  Vict.  c.  8X 
declaring  that  those  words  had  been ''  inserted  by  mistake,* 
and  that  the  section  should  be  construed  and  read  as  if 
those  *'  words  had  not  been  inserted  therein." 
Mistake  not  to  In  liichards  V.  McBride  (1881),  8  Q.  B.  D.  119,  Grove^ 
be  assumed,  j^  ^  rejecting  the  meaning  sought  to  be  put  upon  a  statute 
on  behalf  of  the  respondent,  said  (p.  122) :  "No  one,  in 
construing  a  statute  or  any  other  literary  production,  ooold 
put  such  a  construction  upon  the  words  unless  by  sup- 
posing they  were  a  mistake.  But  we  cannot  assume 
a  mistake  in  an  Act  of  Parliament.  If  we  did  so  we 
should  render  many  Acts  uncertain  by  putting  different 
constructions  on  them  according  to  our  individual  con- 
jectures. The  draftsman  of  the  Act  may  have  made 
a  mistaka  If  so,  the  remedy  is  for  the  L^islature  to 
amend  it." 
Reference  to  Doubts  as  to  the  accuracy  of  the   Queen's  printer's 

original  Acts,   ^j^p^^g   Qf   gtatutcs   are   scttlcd   so   far   as   possible    by 

reference  to  the  original  Acts  or  vellum  prints,  which 
are  usually  treated  as  conclusive.     "  What  the  expression 

•  collecting'  in  s.  60  [of  7  &  8  Vict.  c.  101]  refers  to  I 
confess  I  am  at  a  loss  to  understand.  It  would  seem 
probable  it  was  a  mistake,  and  that  it  should  have  been 

*  coiTecting,'((i)  but  we  have  referred  to  the  Parliament 


{d)  Qy,  •'  collating. 
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ToU   of   the    statute,  and   there    the    word   is    'collect- 
ing.' "(.) 

2.  With  regard  to  an  averment  in  the  preamble  of  a  Facte  stated  in 
statute,  Lord  Coke  says  (on  Littleton,  bk.  1,  19  b)  :  "  By  J^SStemay  be 
the  authority  of  our  author  the  rehearsal  or  preamble  of  controverted. 
a  statute  is  to  be  taken  for  truth,  for  it  cannot  be 
thought  that  a  statute  that  is  made  by  authority  of  the 
whole  realm,  as  well  of  the  King  and  of  the  lords  spiritual 
and  temporal,  and  of  all  the  Commons,  will  recite  a  thing 
against  the  truth."  But  this  proposition  is  too  wide  to 
be  accepted  as  correct  at  the  present  day,  and  from  the 
case  of  Leicester  v.  Haydon  (1572),  Plowd.  398  (cited  in 
Stead  V.  Carey  (1845),  14  L.  J.  C.  P.  182),  it  would 
appear  doubtful  whether  the  proposition  was  not  too 
wide  at  the  time  it  was  made.  It  is  clear  that  a  recital] 
in  an  Act  of  Parliament  may  be  used  as  evidence,  but 
it  is  not  conclusive  evidence,  and  it  is  liable  to  be* 
rebutted.  Thus,  in  R.  v.  SiUton  (1816),  4  M.  &  S. 
532,  it  was  allowed  to  put  in  as  evidence  to  prove  that 
riots  had  been  committed  in  the  neighbourhood  of  Not- 
tingham, the  preamble  of  52  Geo.  3,  c.  17,  which  recited 
**  that  considerable  numbers  of  disorderly  persons  had  for 
some  time  past  assembled  themselves  ....  in  several 
parts  of  the  county  of  Nottingham."  Lord  Ellen- 
borough,  C.J.,  said  as  to  tbis,  "  I  do  not  say  how  far  this 
evidence  was  conclusive ;  I  only  say  that  it  was  admis- 
fiible."(/)  And  in  Earl  of  Carnarvon  v.  VUlebois  (1844), 
13  M.  &  W.  313,  in  order  to  prove  the  existence  of 
certain  rights  of  free  warren  and  free  chase  against  copy- 
holders, it  was  allowed  to  put  in  an  Inclosure  Act  of 
23  Geo.  3,  which  contained  a  proviso  that  nothing  should 
prejudice  the  rights  of  the  lord  of  the  manor  to  the  rights 
of  free  warren  and  free  charge,  *'  as  being,"  as  Pctrke,  B., 
put  it,  ''some  recognition  of  the  right  upon  a  subject- 
matter  upon  which  evidence  of  reputation  would  be 
receivable.'Y^^) 

(e)  Per  Quain,  J.,  in  R.  ▼.  HasUngfidd  (1874),  L.  R.  9  Q.  B.  at  p.  209. 

(/)  Vide  tuvra,  p.  47. 

{g)  See  Wiloerforoe  on  Statute  Law,  p.  15. 
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But   the   erroneous    declarations    of  the   Legislatore, 
though  historically  inconclusive  as  to  the  past,  may  create 
law  as  to  the  future,  or  may  be  prospectively,  though  not 
retrospectively,  conclusive. 
Immaterial  As  private  Acts  do  uot  bind  strangers,  recitals  in  private 

be^a^pubife  or*^  Acts  have  in  some  cases  (A)  been  held  to  be  altogether  in- 
private  Act.  admissible  as  evidence  against  persons  not  named  in  them. 
But  as  a  general  rule  (i)  recitals  in  private  Acts  (as  well  as 
recitals  in  public  Acts)  are  treated  as  admissible  in  evi- 
dence, although,  as  Lord  Campbell  said  in  R.  v.  Hdttghion 
(1852),  22  L.  J.  M.  C.  89,  "a  recital  in  a  private  Act  is 
not  conclusive  either  in  law  or  in  fact,  and  this  recital  is 
merely  evidence  of  the  road  being  in  Denton,  and  is 
therefore  inadmissible  against  an  estoppel."  And  in  his 
judgment  he  added  :  "  Had  there  been  anything  amount- 
ing to  an  enactment  that  the  road  should  be  considered 
in  Denton,  that  would  have  prevailed  over  the  estoppel, 
but  a  mere  recital  in  an  Act  of  Parliament  either  of 
fact  or  law  is  not  conclusive,  and  we  are  at  liberty  to 
consider  the  fact  or  the  law  to  be  different  to  the  state- 
ment in  the  recital."(^)  And  in  the  Wharton  Peerage 
case  (1844),  12  CI.  &  F.  295,  in  order  to  prove  the 
relationship  existing  between  different  members  of  a 
certain  family  so  as  to  substantiate  part  of  the  pedigree, 
a  private  Act  of  Parliament  describing  the  relationship 
was  offered  in  evidence.  Upon  this  the  Lord  Chancellor 
said :  "  It  is  very  strong  evidence,  for  it  is  the  well- 
known  practice  of  this  House  not  to  allow  the  insertion 
of  such  a  statement  in  the  recitals  of  a  private  Act  unless 


(/*)  In  Ihike  of  Beaufort  v.  Smith  (1849),  4  Ex.  470,  per  Parke,  B. ;  and 
see  Taylor  on  Evidence  (8ib  ed.),  p.  1420. 

(i)  *'You  cannot  say/'  said  SVilles,  J.,  \n' Mills  v.  Mayor  of  Colehefter 
(1867),  36  L.  J.  C.  P.  214,  "the  statute  cannot  be  looked  to,  but  ...  . 
that  what  is  stated  in  the  statute  is  not  to  be  taken  as  a  proof  of  any  matter 
of  fact  or  law." 

{k)  In  Edinburgh  and  Glasgow  Rail.  Co.  v.  Linlithgow  (1860),  3  Maoq. 
H.  L.  (So.)  704,  the  Lord  Chancellor  (Lord  Campbell)  said  :  "  The  recitals  in 
a  statute  cannot  bind  those  who  are  not  within  the  enacting  part."  For 
decisions  in  the  American  courts  to  the  same  effect  see  Sedgwick  on  Statu- 
tory Law  (2nd  ed. ),  p.  44. 
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the  truth  of  that  statement  has  heen  previously  proved  to 
the  satisfaction  of  the  judges  to   whom   the    Bill    was 

Teferred."(0 

3.  ''  That,  in  fact,  the  language  of  an  Act  of  Parliament  lucorrect  state- 

may  be  founded  on  some  mistake,  and  that  words  may  be  ^sJi^j^w 
clumsily  used,  I  do  not  deny.  But  I  do  not  think  it  is  fu® q'^?!^'*^ 
competent  to  any  Court  to  proceed  upon  the  assumption 
that  the  Legislature  has  made  a  mistake.(m)  Whatever 
the  real  fact  may  be,  I  think  a  Court  of  law  is  bound  to 
proceed  upon  the  assumption  that  the  Legislature  is  au 
ideal  person  that  does  not  make  m]stakes."(^) 

"  We  ought  in  general,"  said  Lord  Blackburn  in  Toung 
V.  Leamington  (1883),  L.  E.  8  App.  Cas.  526,  "in  con- 
struing an  Act  of  Parliament,  to  assume  that  the  Legislature 
knows  the  existing  state  of  the  law."(o)  In  other  words, 
it  is  presumed  that  the  Legislature  has  informed  itself  as 
to  the  state  of  the  law  on  any  subject  as  to  which  it 
undertakes  to  legislate ;  for  example,  if  the  Legislature 
amends  a  statute  which  has  received  a  judicial  interpreta- 
tion, it  is  presumed  that  the  Legislature  was  acquainted 
with  that  interpretation  at  the  time  it  amended  the 
statute-O?)  Thus,  in  Mvlcahy  v.  R.  (1868),  L.  K  3  H.  L. 
306,  at  p.  319,  the  judges  said  of  the  Act  of  36  G^o.  3^ 
c.  7,  "'  that  statute  did  in  terms  sanction  and  embody  the 
received  interpretation  of  the  Statute  of  Treasons,  with 
which  it  must  be  presumed  that  the  Legislature  was 
acquainted,  and  which  it  left  undisturbed."  Bat  if  it 
appears  from  the  wording  of  an  Act  of  Parliament  that 
the  Legislature  was  under  some  misapprehension  as  to 

(Z)  In  the  Shrewsbury  Peerage  case  (1S57),  7  H.  L.  C.  at  p.  13,  Lord  St. 
Leonards  said :  "  That  used  to  be  the  practice,  bat  it  is  not  so  now.  The 
eyidence  in  support  oF  private  Bills  is  not  now  sabmitted  to  and  reported 
on  by  the  judges,  and  future  recitals  will  not  therefore  be  evidence.*'  The 
practice  only  applied  to  private  estate  Bills:  see  2  Clifford  769. 

(m)  Vide  ante, jp.  462, 

(n)  HalsbuTj,  L.C.,  in  Oommiteioneri  of  Income  Tax  v.  Penud  (1S91), 
A.  Cf.  at  p.  549. 

(o)  See  also  per  Lord  Denman  in  B.  v.  Watford  (1846),  9  Q.  B.  626,  at 
p.  636. 

ip)  This  is  BO  even  in  technical  matters,  such  as  *'  the  difference  between 
the  existing  courses  of  practice  in  Bankruptcy  and  in  Chancery  "  :  per  Sel- 
wyn,  L.J.,  in  KeUoek'i  ease  (1868),  3  Ch.  App.  781. 

2a 
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the  state  of  the  law  on  a  particular  subject,  such 
a  misapprehension  "would  not/'  as  was  said  by 
Cockbum,  C.J.,  in  JSarl  of  Shrewsbury  v.  Scott  (1859), 
29  L.  J.  C.  P.  53,  '^  have  the  effect  of  making  that  the  law 
which  the  L^islature  had  erroneously  assumed  it  to  be.'^ 
Thus,  in  MoUwo,  March  <fe  Co.  v.  C(mrt  of  Wards  (1872), 
L,  R  4  P.  C.  419,  at  p.  437,  the  Judicial  Committee 
said:  "Some  reliance  was  placed  on  the  28  k  29  Yict. 
c.  86,  s.  1,  which  enacts  that  the  advance  of  money  to  a 
firm  upon  a  contract  that  the  lender  should  receive  a 
rate  of  interest  varying  with  the  profits,  or  a  share  of  the 
profits,  shall  not  of  itself  constitute  the  lender  a  partner, 
or  render  him  responsible  as  such.  It  was  aigued  that 
this  raised  an  implication  that  the  lender  was  so  re- 
sponsible by  the  law  existing  before,  the  passing  of  the 
Act.  The  enactment  is  no  doubt  entitled  to  great  weight 
as  evidence  of  the  law,  but  it  is  by  no  means  conclusive, 
and  when  the  existing  law  is  shown  to  be  different  from 
that  which  the  Legislature  supposed  it  to  be,  the  implica- 
tion arising  from  the  statute  cannot  operate  as  a  n^ation 
of  its  existence."(j) 
EuuuvuUvm;  in  At  the  samc  time  it  must  be  borne  in  mind  that  if  we 
t^ivv^'^iTioil  oi  fi^^l  ^  rule  of  law  enunciated  in  the  preamble  to  a  statute, 
ktr  is  $ux>iv«r  Qj  jf  jt  appears  from  the  lancniage  of  the  statute  that  the 
«)miUi<>Uiw  L^islature  has  acted  upon  the  idea  that  such  a  rule 
existed,  it  is  very  stronsr  evidence  of  what  the  law  on  the 


{q\  Tlie  foUowiog  dida  also  bear  oat  lliiB  principle.  In  Ex  parte  Ua^ 
(1S61\  1  Sim.  X.  S.  250,  Lord  Cranwortli,  V.C,  said,  *'The  L^slatore 
.  .  .  .'  are  not  interpreters  of  the  law,  and  Coarta  of  instice  are  not  bound  bj 
a  mistake  of  the  Letrislatnre  as  to  what  the  existing  law  is."  In  MUeaffiB  ▼. 
ffoH^m  vlS66\  L.^K.  1  H.  L.  250,  Lord  Cranworth  said:  "No  donbt  the 
Lecislatnre  mav  hare  mistaken  the  kw  as  to  the  e£bct  of  the  former  statute." 
In  .A'.  T.  Bauohom  (1853),  22  L.  J.  M.  C.  92,  Lord  Campbell  said  **a  mere 
recital  in  an  Act  of  Parliament,  either  of  £ict  or  ef  law,  is  not  conclnsiTe, 
and  we  are  at  libertj  to  consider  the  hc%  or  the  law  to  m  different  from  the 
statement  in  the  reciial.'*  This  diehiM  was  cited  bj  Lord  Chelmsford  in 
J/<rMy  Avibr  T.  (aiiM^roii  (1$65).  11  H.  L.  C.  443,  at  p.  518.  In  Camhridgt 
Imirertitj/  x.  Brj/frylSV2\  16  East  317,  at  p.  326,  Le  Blanc,  J.,  said  as 
foilows:— '**If  the  Court  are  dear  in  their  oonstniction  of  an  Act,  they  are 
bound  to  gire  tfkci  to  that  ooostraction,  althoogfa  they  should  be  of  opinion 
that  an  erroneous  construction  has  been  put  upon  it  bj  other  Acta. "  In  SeweU 
T./fwr^Uk  (1S85.\  10  App.  Cas.  105,  Lord  Bk«mwell  pointed  oat  two  sUtements 
of  law  in  the  preamble  of  a  statute  which  were,  in  nis  opinioo,  inaccurate. 
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subject  actually  is,  and,  as  was  said  by  Lord  Campbell  in 
H.  V.  Treamry  (1851),  20  L.  J.  Q.  B.  311,  "the  burden 
of  proving  that  the  Legislature  has  fallen  into  a  mistake 
is  cast  upon  those  who  say  so."  Also,  a  rule  of  law  may 
be  sometimes  found  so  distinctly  recognised  in  a  statutory 
enactment  that  to  deny  the  existence  of  the  rule  of  law 
would  be  in  fact  to  abrogate  the  statute.  Thus,  in 
Norton  v.  S^pooner  (1854),  9  Moore  P.  C.  103,  it  was 
argued  that  an  action  for  damages  for  crim.  con.  would 
not  lie  by  the  Dutch  law  which  prevails  in  British  Guiana. 
But  it  appeared  that  by  a  legislative  Act  of  the  colony, 
No.  22  of  1844,  it  was  enacted  that  "whenever  any 
action  shall  be  brought  ....  to  procure  reparation  for 
pecuniary  damages  ....  for  criminal  conversation  with 
any  wife,"  certain  formalities  therein  prescribed  should  be 
observed  as  to  the  trial  of  such  an  action  before  a  judge 
and  jury  of  twelve  men.  "  Their  lordships  quite  agree," 
said  the  Judicial  Committee,  "  that  the  main  object  of  this 
Ordinance  was  to  introduce  and  regulate  the  trial  by  jury, 
but  when  an  Act  of  the  Legislature  declares  that  an  action 
for  a  particular  wrong  shall  be  tried  in  a  particular  way 
....  it  appears  to  their  lordships  that  it  would  be  no 
less  than  monstrous  to  say  that  a  cause  of  action  thus 
recognised  and  provided  for  shall  be  treated  as  no  cause 
of  action  at  alL  This  goes  far  beyond  a  recital  in  an  Act 
of  legislation,  which  may  ....  be  often  not  conclusive. 
This  is  an  express  and  distinct  enactment,  that  if  an 
action  be  brought  for  such  a  cause  as  that  now  under 
consideration  ....  such  and  such  shall  be  the  conse- 
quences." 

4.  As  a  general  rule  (r)  a  Court  of  law  is  not  author-  obviouB  mis- 
ized  to  supply  a  castis  omissus,  or  to  alter  the  language  of  SStute^may  be 
a  statute  for  the  purpose  of  supplying  a  meaning,  if  the  corrected. 
language  used  in  the  statute  is  incapable  of  one,  even 
though  they  may  be  of  opinion  that  a  mistake  has  been 
made   in  drawing  the  Act.(s)     "  Whether,"  said  Jessel, 


fr^  Ante,  p.  82. 

U)  A  onriouB  mistake  was  made  in  89  &  40  Vict.  c.  36,  for  in  s.  268  it  is 
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M.R.,  in  Laird  v.  Brings  (1881),  19  Ch.  D.  33,  "  we  can 
alter  ihe  word  '  convenient'  in  s.  8  of  2  &  3  Will.  4,  c  71, 
by  patting  in  the  word  '  easement'  instead,  is  a  questioE 
of  very  considerable  diflSculty.  A  judge  may  take  the 
view  that  s.  8,  as  it  stands,  is  so  absurd  that  the 
word  '  convenient'  cannot  stand  there ;  but  that  does  not 
quite  conclude  the  question  as  to  whether  you  can  insert 
another  word.  All  I  wish  to  say  is,  that  I  think  the 
question  is  open  for  discussion."  In  Lyde  v.  Barnard 
(1836),  1  M.&W.  101,  at  p.  123,  Lord  Abinger  said  that 
the  word  "  upon,"  in  9  Geo.  4,  c.  14,  s.  6,  "  must  be  rejected 
as  nonsensical;"  but  Parke, B.,  at  p.  115,  after  observing 
that  *'  the  words  of  the  clause  were  clearly  inaccurate, 
probably  through  a  mistake  in  the  transcriber  into  the 
Parliamentary  Boll,"  added,  ^We  must  make  an  alteration 
in  order  to  complete  the  sense,  and  must  either  transpose 
some  words  or  interpolate  others."  Thus,  in  Oreen  v.  Wood 
(1845),  7  Q.  B.  178,  it  was  suggested  that  the  words  in 
3  Greo.  4,  c.  39,  s.  2,  "  unless  judgment  shall  have  been 
signed  or  execution  issued**  should  be  read  " unless  judg- 
ment shall  have  been  signed  avd  execution  levied**  because 
the  last  three  words,  as  they  stood,  were  incapable  of  a 
meaning.  "  To  give  an  effectual  meaning,"  said  Lord 
Denman,  C. J.,  "  we  must  alter  not  only  '  or '  into  '  and,' 
but  '  issued '  into  *  levied.'  It  is  extremely  probable  that 
this  would  express  what  the  Legislature  meant.  But  we 
cannot  do  this."  And  Patteson,  J.,  added:  ''  It  is  clear  to 
my  mind  that  some  mistake  has  occurred  in  drawing  this 
Act  ....  but  I  do  not  think  we  should  be  justified  in 
making  the  alterations  contended  for.  It  is  best  to  say 
that  the  words  have  no  meaning  at  all."  But  if  there  is 
an  obvious  misprint  in  an  Act  of  Parliament  the  Courts 
will  not  be  bound  by  the  letter  of  the  Act,  but  wiU  take 
care  that  its  plain  meaning  is  carried  out.  '*  It  is  our 
duty,"  said  Tindal,  C.J.,  in  EvereU  v,  WelU  (1841),  2 


enacted  that  no  action  shall  he  oommenoed  against  a  coastguard  officer 
until  one  month  next  after  notice  in  writing,  hat  in  s.  272  it  is  eoaofced  that 
''everj  action  against  sach  officer  shall  he  commenced  within  one  month." 
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M.  &  G.  269,  at  p.  277, ''  neither  to  add  to  nor  to  take  away 
from  a  statute,  unless  we  see  good  grounds  for  thinking  that 
the  Legislature  intended  something  which  it  has  failed 
precisely  to  express."  Thus,  in  The  Chancellor  of  Oxford 
V.  Bishopof  Coventry  (1615),  10  Eep.  57  b,  it  was  resolved 
that  "  when  the  description  of  a  corporation  in  an  Act  of 
Parliament  is  such  that  the  true  corporation  intended  is 
apparent  ....  though  the  name  of  the  corporation  is 
not  precisely  followed,  yet  the  Act  of  PcLrliament  shall 
take  efifect."  So,  in  B.  v.  Wilcock  (1845),  7  Q.  B.  321, 
at  p.  338,  Lord  Denman,  C.J.,  said:  "The  question  is 
whether  the  Act  of  17  Geo.  3,  c.  56,  was  repealed  by 
58  Geo.  3,  c.  51,  which  repeals  'an  Act  passed  in  the 
13th  year  of  George  IIL,  entitled  '  an  Act  for,'  &c.,  and 
here  is  set  out  the  title  of  17  Geo.  3,  c.  56,  not  that  of  any 
Act  passed  in  the  13th  year  of  Gteorgelll.,  nor,  as  we 
presume,  of  any  other  Act  whatever.  A  mistake  has  been 
committed  by  the  Legislature ;  but  having  regard  to  the 
subject-matter,  and  looking  to  the  mere  contents  of  the 
Act  itself,  we  cannot  doubt  that  the  intention  was  to  repeal 
the  Act  of  17  Geo.  3,  and  that  the  incorrect  year  must 

be  rejected."(0 

When  the  royal  assent  is  given  by  commission,  the  Oorreotion  by 

Bills  to  which  the  assent  is  to  apply  are  specified  in  the  errors  faTActs. 
commission  by  the  statutory  short  titles  given  to  them 
by  clauses  in  the  Bills. 

The  efifect  of  this  appears  to  be  that  any  error  in  the 
print  of  an  Act  so  assented  to  can  on  discovery  be  cor- 
rected at  any  time,  inasmuch  as  what  is  assented  to  is 
not  a  particular  written  or  printed  paper,  but  the  Bill, 
the  whole  Bill,  and  nothing  but  the  Bill ;  and  if  the 
statute  is  printed  and  circulated  from  any  copy  other 
than  that  which  has   passed    between  the  Houses,  the 


{t)  Similarlj  with  regard  to  an  obyioas  mistake  in  a  will,  Lord  Brougham 
sfiid  in  Langston  v.  Langston  (1834),  2  CI.  &  F.  194,  at  p.  240  :  «  Any  one 
who  reads  this  will  cannot  donbt  that  some  mistake  mast  have  happened,  and 
that  is  a  legitimate  gronnd  in  constming  an  instrament^  because  that  is  a 
reason  derived,  not  dehors  the  instrument,  but  one  for  which  jou  have  not  to 
trayel  from  the  four  comers  of  the  instrument  itself." 
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error  can  be  set  right.  The  first  print  issued  of  tie 
Education  Act,  1891,  was  withdrawn,  and  a  new  print 
issued.  The  competence  of  public  oflBicials  to  take  this 
step  depends  on  a  question  of  fact,  whether  the  first  issue 
was  or  was  not  printed  from  the  proper  copy.  The 
printers  and  officials  clearly  have  no  power  to  alter 
the  copy  assented  to  in  any  way,  and  it  is  for  the 
judges,  or  in  the  last  resort  the  Legislature,  to  correct 
the  error. 
Aoddentai  An  evidently  accidental  omission  in  the  schedule  to  an 

schedule  may  Act  may  be  Supplied.  Thus,  in  R.  v.  Strachan  (1872), 
be  corrected.  L.  E.  7  Q.  B.  465,  it  appeared  that  by  33  &  34  Vict 
c  97,  sch.,  sub  tit.  Voting-Paper,  "  any  instrument  for  the 
purpose  of  voting  by  any  person  entitled  to  vote  at  any 
:  ' '  meeting"  was  to  be  stamped  with  a  Id.  stamp.  It  was 
argued  that  the  expression  "  at  any  meeting"  included 
the  assembling  of  the  town  council  to  elect  aldermen, 
and  that,  consequently,  all  voting-papers  used  at  such 
elections  must  be  stamped.  But  the  Court  held  other- 
wise, on  the  ground  that  it  could  never  have  been  the 
intention  of  the  Legislature  by  such  an  enactment  as 
this  to  alter  the  whole  system  of  voting  at  public  elec- 
tions. "  We  must  take  it,"  said  Cockburn,  C.J.,  "  that  this 
schedule  having  been  alphabetically  arranged,  instead  of  as 
in  the  former  Act,  there  has  been  an  accidental  amission 
of  some  words  of  reference,  such  as  the  word  *  such.' " 
otherwise  in  In  the  United  States  a  different  rule  seems  to  he 
^™®"^  applied  with  regard  to  clerical  errors  in  statutes.  la 
1872  an  Act  of  Congress  was  passed  which  contained  a 
clause  exempting  from  the  20  per  cent,  ad  valorem  duty 
"fruit-plants,  tropical  and  semi-tropical,"  but  in  the 
engrossed  Act  of  Congress  a  comma  was  substituted  by 
a  clerical  error  for  the  hyphen,  and  consequently  the 
exempting  words  stood  thus,  "  fruit,  plants,  tropictd  and 
semi-tropical."  In  consequence  of  this  mistake,  certain 
Bahama  traders  brought  actions  in  the  United  States 
Courts  to  recover  the  20  per  cent,  ad  valorem  duty  that 
they  had  been  compelled  to  pay  upon  tropical  fruit 
subsequent    to  the    6th  of   June  1872.      The    United 
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States  Govemment  allowed  the  actions  to  go  by  default, 
as  the  Secretary  of  the  Treasury  decided  that  the  clerical 
-error  rendered  a  new  Act  of  Congress  necessary  to 
enforce  any  duty  upon  tropical  fruit,  and  the  United 
States  Govemment  repaid  to  the  Bahama  traders  some 
o  0,0  00  dollars  in  consequence  of  this  mistake.(0 

In  a  recent  case  before  the  Supreme  Court  of  the 
United  States  arising  upon  the  McBanley  Act,  it  was 
contended  that  the  Act  was  unconstitutional,  on  account 
of  the  omission  of  the  tobacco  rebate  section  from  the 
Bill  as  signed  by  the  President,  and  that  the  omission  of 
the  section  by  the  enrolling  clerk,  whether  due  to  accident 
or  fraud,  avoided  the  Act,  although  the  Bill  was  reported 
to  the  President  and  signed  as  a  law.(i^)  But  the 
Supreme  Court  have  now  decided  the  law  to  be  valid. 
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See  the  Blne-Book  of  the  Bahamas  fi^r  the  year  1S73,  published  in 

nrs  relating  to  H.M.'s  Colonial  Possessions,  Part  1. 1S75." 
See  Times,  Dec.  1, 1S91. 
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1,  The  tenn  "  penal  statute,"  if  employed  without  quali- 
fication, is  ambiguous.(a)  For  most,  if  not  all.  Acts 
containing  a  command  or  prohibition  contain  also  some 
express  penalty  or  sanction  for  disobedience  to  the 
command  or  prohibition  which  they  contain,  and  where 
they  are  silent  the  common  law  or  the  received  rules 
of  construction  import  into  them  the  appropriate  sanction 
— 1>.,  where  the  disobedience  affects  the  public  interests, 
liability  to  indictment  for  misdemeanour  ;(&)  and  where  it 
affects  private  interests,  liability  to  action  by  the  person 
injured  by  the  disobedience.(c) 

From  the  point  of  view  of  a  pleader  a  penal  statute 
is   one    upon    which   an   action   for   penalties   can    be 


! 


a)  Vide  HwUingUm  ▼.  Attrm  (18^X  B  Times  L.  R  341. 
h)  R.  ▼.  HaU  (1891),  1  Q.  B.  747. 
e)   riilff  oii<e,  pp.  247-252. 
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brought  by  a  public  ofl&cer,  a  common  informer,  with  or 
without  the  consent  of  the  Attomey-Gleneral,  or  a  person 
aggrieved  But  "  penal  Act  "  in  its  wider  sense  includes^  2 
every  statute  creating  an  ofTence  against  the  State,  what- 
ever the  character  of  the  penalty  for  the  offence.  And  3. 
the  expression  "  penal "  as  used  in  the  international 
rule  that  "  one  State  will  not  execute  the  penal  laws  of 
another,"  applies  "  not  only  to  prosecutions  and  sentences 
for  crimes  and  misdemeanours,  but  also  to  all  suits  in 
favour  of  the  State  for  the  recovery  of  penalties  for  any 
violation  of  statutes  for  the  protection  of  its  revenue  or 
other  municipal  laws,  and  to  all  judgments  for  such 
penalties."(^  The  English  Courts  will  examine  the  terms 
of  a  foreign  Act  to  see  whether  it  is  or  is  not  a  penal  law, 
and  in  their  examination  will  not  be  bound  down  by  the 
construction  put  upon  the  Act  in  the  State  to  which  it 
belongs,(6)  otherwise  an  English  Court  might  be  bound  to 
enforce  a  foreign  law  which  it  deemed  penal  on  the 
strength  of  foreign  decisions  that  it  was  not  penal. 

The  cause  of  the  ambiguity  is  that  statutes  fall  from  cause  of  the 
the  point  of  view  of  penalty  or  sanction  into  three,  and  *™  *^^^' 
not  into  two  classes,  viz, : 

(1)  Acts  enforceable  by  criminal  remedies  ; 

(2)  Acts  enforceable  by  civil  remedies  by  way 
of  damages ; 

(3)  Acts  enforceable    by  civil  remedies  in  the 
form  of  penalty. 

Into  the  third  class  fall  those  now  comparatively  rare 
Acts  in  which  the  sanction  for  disobedience  consists  in 
the  right  to  sue  or  inform  for  a  specific  penalty  by  civil 
procedure.     They  faU  into  three  subdivisions  : 

(a)  Actions  by  the  Attomey-Greneral  or  a  public 
official; 

(b)  Actions  by  common  informers ;  and 

(c)  Actions  by  persons  aggrieved. 


(d)  Wiscoruin  v.  'Pelican  Insurance  Society  (1887),   127   U.   S.  265, 
approTed  in  Huntington  v.  Attrill  (1892),  8  Times  L.  R.  341. 

(e)  Huntington  ^.  Attrill,  vbi  supra. 
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(a)  and  (b)  are  in  substance  the  same.  The  right  of  a 
private  prosecutor  to  proceed  in  a  criminal  case  is 
theoretically  a  right  to  act  for  the  Crown.  The  prose- 
cutor (since  the  abolition  of  appeals)  recovers  nothing  to 
himself  by  the  prosecution,  except  in  the  case  of  offences 
under  the  Larceny  Act,  1861.  But  in  penal  actions  the 
common  informer  obtains  by  specific  statutory  provision 
the  whole  or  part  of  the  "  blood  money."  (/) 

(c)  differs  from  an  ordinary  civil  action  only  in  that 
the  sum  recoverable  is  liquidated.  It  is  not  a  penal  law 
within  the  meaning  of  international  law.(/7) 

The  question  whether  an  Act  is  or  is  not  penal  is  now 
in  civil  cases  material  for  four  reasons  only  : 

(1)  With  respect  to  discovery,  inasmuch  as 
equity  practice  has  dealt  with  such  actions  as  so  far 
criminal  in  their  nature  as  to  refuse  to  assist  the 
plaintiff  by  interrogation  of  the  defendant ; 

(2)  With  respect  to  the  need  of  leave  of  the 
Court  for  compromise  of  the  action ; 

(3)  With  respect  to  venue,  which  in  penal 
actions  is  usually  local ;  (A)  and 

(4)  With  respect  to  the  right  of  appeal,  for  if  a 
penal  action  were  held  to  be  "  a  criminal  cause  or 
matter"  no  appeal  would  lie  to  the  Court  of 
Appeal. 

With  reference  to  criminal  law  it  is  material  for 
the  purpose  of  deciding  whether  disobedience  to  an 
Act  is  or  is  not  a  misdemeanour,  and  this  question 
can  only  arise  in  absence  of  specific  sanction  in  the  Act 
it8elf.(i) 

Buiesfor  The  following  rules  apply  for  deciding  where  statutes 

Aether  an      are  or  are  not  to  be  deemed  penal : 

Act  is  penal.  ^j  j  Primdfocie,  the  imposition  of  a  fine  or  penalty 


(/)  A  term  now  nsed  opprobriouslj,  bat  snmving  from  the  ancient  Saxon 
law  and  the  procednre  by  appeal. 

{g)  Huntington  y.AUriU  (l892),  8  Times  L.  R.  341« 

(X)  See  R.  S.  C.  1883,  Ord.  20.  r.  1. 

(t)  See  B,  y.  Tyler  (1891),  2  Q.  B.  592  (Bowen,  JUJ.)« 
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or    forfeiture  by  a   statute   makes  the   procedure 

criminal.(A;) 
Lord  Fitzgerald  in  Bradlaugh  y.  Clarke  (1882),  8  App. 
•Cas.  at  p.  383,  thus  laid  down  the  rule  to  be  deduced  from 
the  old  authorities :  (/)  "  Where  it  is  ordedned  by  statute 
that  for  feasance,  misfeasance,  or  non-feasance  the  offender 
shall  forfeit  a  sum  of  money,  and  it  is  not  expressed  to 
whom  he  forfeits  it,  in  all  such  cases  the  forfeiture  shall 
be  intended  for  the  Queen,  save  in  cases  where  the  penalty 
is  assessed  as  compensation  to  the  party  injured." 

(2)  That  the  fine,  penalty,  or  forfeiture  is  payable 
to  an  individual  does  not.^^r  se  render  the  remedy 
civiL(m)  .... 

(3)  But  where  the  penalty  is  recoverable  by 
action  of  debt  the  remedy  is  civil. 

Even  in  this  case  the  action  may  not  be  compromised 
without  the  leave  of  the  Court,(n)  and  a  collusive  action  for 
penalties  is  both  unlawful  (o)  and  ineffectual.(27) 

(4)  In  certain  cases  the  penalty  has  been  held  to 
be  in  truth  liquidated  damage,  and  not  a  penalty  in 
the  stricter  sense.(j) 

Where  an  Act  imposes  a  penalty  for  its  contravention, 
the  question  arises  whether  the  penalty  is  inflicted  by 
way  of  punishment  or  by  way  of  compensation  for  the 
breach.  If  the  former,  the  contravention  is  a  criminal 
offence,  and  even  if  the  sole  remedy  for  the  oflfence  is  the 
statutory  penalty,  the  contravention  is  none  the  less 
criminaL(r) 


(fc)  MeOor  ▼.  Denham  (1880),  5  Q.  B.  D.  467  ;  R.  v.  Whitckarch  (1881), 
7  Q.  B.  D.  634 ;  R.  v.  Paget  (1881),  8  Q.  B.  D.  at  p.  167,  per  Field,  J. ; 
Ex  parte  Schojield  (1891),  2  Q.  B.  428. 

(()  BacoD,  Abr.  tit.  Prerogative,  B.  10,  vol.  6. 

(m)  B.  ▼.  Paget  (1881),  8  Q.  B.  D.  at  p.  167,  following -HJjorne  ▼.  Oorton 
(1869),  2  %  &  E.  66.   See  R.  ▼.  Tyler  (1891),  2  Q.  B.  688. 

(n)  See  R.  S.  C.  1883,  Ord.  60,  rr.  13,  14,  16. 

(o)  4  Hen.  7,  c.  20. 

ip)  OirdUatonev.BriglUonAqaarium  Co,  (1878),  3  Ex.  D.  137,  4 Ex.  D. 
107. 

(gr)  See  Reeve  y.  G^it^on  (1891),  1  Q.  B.  662. 

(r)  R,  ▼.  TyUr  (1891),  2  Q.  B.  698,  per  Kaj,  L.J. ;  ef,  Musgrove  v.  Ckvn 
Teeong  Toy  (1891),  A.  C.  272. 
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(5)  In  certain  other  cases,  the  penalty  being 
recoverable  only  by  a  person  aggrieved,  the  action 
is  deemed  so  &r  penal  that  discoveiy  in  aid  of  it  is 
not  permitted. 

(6)  An  Act  may  be  remedial  from  one  point  of 
view,  and  penal  from  another. 

In  StarOey  v.  Whartm  (1821),  9  Price  301,  it  iraa 
argued  that  11  Geo.  2,  c.  19,  s.  3,  which  enacted  that 
'*  if  any  person  shall  wilfully  ....  assist  any  tenant  in 
fradulently  conveying  away  or  concealing  any  part  of 
his  goods,  every  person  so  offending  shall  forfeit  and 
pay  to  the  landlord  .  .  .  •  double  the  value  of  the 
goods  .  .  ,  ,  to  be  recovered  by  action  of  debt,"  was  a 
penal  Act.  "  But,"  said  Graham,  B., "  this  Act  is  clearly 
distinguishable  from  those  Acts  which  impose  penalties," 
and  is  "  entirely  and  purely  remedial."  But  in  HM» 
V.  Hudson  (1890),  25  Q.  B.  D.  232,  the  same  Act  was 
held  so  far  penal  that  discovery  could  not  be  obtained  in 
an  action  brought  upon  it. 
strict  oon.  i  2.  It  is  Said  that  penal  statutes  must  be  construed 
strictly — i.e.,  that  "when  the  Legislature  imposes  a  penalty, 
the  words  imposing  it  must  be  clear  and  distinct.'X^)  But 
this  rule  must  be  read  as  applicable^  if  at  all,  only  to  penal- 
ties  of  a  quasi-piiblic  character,  and  not  to  Acts  creating 
penalities  for  infractions  of  general  law  which  are  in  the 
nature  of  purely  civil  remedies.(^)  The  rules  laid  down  in 
Heydon*8  case  (1584),  3  Rep.  8,(w)  for  the  construction  of 
obscurely  penned  statutes  are  there  said  to  apply  to  penal 
as  well  as  to  other  statutes,  but  Pollock,  C.B.,  stated  in 
The  Alexandra's  case  (1863),  2  H.  &  C.  509,  that  the 
^  ^enal  statiites  there  alluded  to  are  statutes  which  create 
some  disability  or  forfeiture,  and  not  such  as  create 
crimes,  and  added  that*  *  no  calamity  would  be  greater 
than  to  introduce  a  lax  or  elastic  construction  of  a 
criminal   statute   to   serve  a  special   but  a  temporary 


(«)   WiUia  V.  Thorp  (1875),  L.  R.  10  Q.  B.  385  (Blackbura,  J.). 
(0   Vide  Huntington  v.  AUrill  (1892),  8  Times  L.  R.  841. 
(tt)  Ante,  p.  112. 
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3>urpose."  This  rule  is  said  to  be  *' founded  on  the 
tenderness  of  the  law  for  the  rights  of  individuals,  and 
on  the  plain  principle  that  the  power  of  punishment  is 
vested  in  the  Legislature,  and  not  in  the  judicial  depart- 
ment,  for  it  is  the  Legislature,  not  the  Court,  which  is  to 
define  a  crime  and  ordain  its  punishment."(^)  As  to 
enactments  creating  crimes,  the  rule  was  adopted  in 
favorem  vUce  in  respect  of  treason  and  capital  felonies, 
and  extended  to  misdemeanours. 

The  question  was  of  more  importance  in  days  when  there 
was  a  disposition  to  introduce  that  species  of  criminal 
equity  (t/)  which  led  to  the  dissolution  of  the  Court  of 
Star  Chamber.  Blackstone  lays  down  the  rule  thus: (2;) 
"  The  law  of  England  does  not  allow  of  offences  by 
construction,  and  no  case  shall  be  holden  to  be  reached 
by  penal  laws  but  such  as  are  within  both  the  spirit  and 
the  letter  of  such  law."  The  doctrine  upon  which  must 
be  based  the  ratio  decidendi  of  cases  put  upon  con- 
fitructive  fraud  (viz.,  estoppel  by  conduct),  constructive 
notice  or  constructive  trusts,  is  inapplicable  to  the  inter- 
pretation of  a  statute,  and  especially  inapplicable  to 
enactments  dealing  with  crime  or  imposing  penalties. 
For  there  is  no  estoppel  with  relation  to  the  construction 
of  any  instrument,  though  in  particular  cases  the  parties 
may  be  bound  to  adopt,  for  the  purposes  of  regulating 
their  rights  or  obligations,  under  the  instrument  a  con- 
struction other  than  the  true  legal  construction.  _ 

But  at  the  present  day  the  distinction  between  a  strict  Beiaxation  of 
and  a  liberal  construction  has  almost  disappeared  with  ^*^^®' 
regard   to  all  classes  of  statutes,  so  that  all  statutes, 
whether  penal  or  not,  are  now  construed  by  substantially 
the  same  rules.     "  A  hundred  years  ago,"  said  the  Court^ 
in  Lyofn^  case  (1858),  BeU  0.  C.  38,  at  p.  45,  "  statutes  were 
required  to  be  perfectly  precise,  and  resort  was  not  hsul 


hi)  U,  8.  ▼.  Watberger  (1820),  5  Wheaton  (U.  S.)  76,  at  p.  95  (Bianhall, 
C  J.I. 

iy)  Vide  arUe,  pp.  118-121,  **  ConBtruction  by  the  Equity  "  of  a  statate 
id  see  Co.  litt.  (ed.  Thomas),  yoI.  L  p.  29,  note  Q. 
(z)  1  Bl.  Ck>mm.  88  (ed.  Hai^gr.),  note  (87). 
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to  a  reasonable  construction  of  the  Act»  and    thereby 
'-  cnminals  were  often  allowed  to  escape.     This  is  not  the 
present  mode  of  construing  Acts  of  Parliament.     Tbej 
are  construed  now  with  reference  to  the  true  meaning  and 
real  intention  of  the  Legislature."     Therefore, "  although 
the   common    distinction,"    as    Pollock,    C.B.,    said   in 
Nicholson  w.' Fields  (1862),   31    L.  J.  Ex.  235,  "taken 
between  penal  Acts  and  remedial  Acts,  that  the  former 
are    to  be    construed   strictly    and   the    others    are   to 
be  construed    liberally,   is    not    a   distinction,  perhaps, 
that  ought  to  be  erased  from  the  mind  of  a  judge,"  yet 
(  the  distinction^  now  means.  little-jnorS-jhan  "  that  penal 
\  provisions,  like  all  others,  are  to_  be    fairly  construed 
according  to  the  legislative  intent  as  expressed  in  the 
enactment,  the  Courts  refusing  on  the  one  hand  to  extend 
the  punishment  to  cases  which  are  not  clearly  embraced 
in  them,  and  on  the  other  equally  refusing  by  any  mere 
verbal  nicety,  forced  construction,  or  equitable  interpre- 
[  tation  to  exonerate  parties  plainly  within  their  scope.'*(a) 
In  Stephenson  v.  Higginson  (1852),  3  H.  L.  0.  686,  tJie 
rule  was  thus  stated  by  Lord  Truro  :  "  In  construing  an 
Act  of  Parliament,  every  word  must  be  understood  accord- 
ing to  the  legal  meaning,  unless  it  shall  appear  from  the 
context  that  the  Legislature  has  used  it  in  a  popular  or 
more  enlarged  sense ;  that  is  the  general  rule  ;  but  in  a 
penal  enactment,  where  you  depart  from  the  ordinaiy 
meaning  of  the  words  used,  the  intention  of  the  Legisla- 
ture that  those  words  should  be  understood  in  a  more 
large  or  popular  sense  must  plainly  appear."     In  Dicken- 
son V.  Fletcher  (1873),  L.  R.  9  C.  P.  7,  Brett,  J.,  put  the 
rule  thus  :  "  Those  who  contend  that  a  penalty  may  be 
inflicted  must  show  that  the  words  of  the  Act  distinctly 
enact  that  under  the  circumstances  it  has  been  incurred. 


(a)  Sedgwick  on  Statntory  and  Constitutional  Law  (2nd  ed.),  p.  2S2,  cited 
in  AU,  -  Oen.  v.  SUlem  (1862),  2  H.  &  C.  631,  by  Bramwell,  B.,  who  there  calb 
it  *  *  a  passage  in  which  good  sense,  force  and  propriety  of  language  are  equally 
conspicuous,  and  which  is  amply  borne  out  oy  the  authorities,  English  and 
American,  which  are  cited  in  support  of  it/' 
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They  most  fail,  if  the  words  are  merely  equally  capable 
of  a  construction  that  would,  and  one  that  would  not, 
inflict  the  penalty."  This  principle  of  construction  is 
thus  accurately  stated  by  Sedgwick :  "  The  more  correct"* 
version  of  the  doctrine  appears  to  be  that  statutes  of  this 
class  are  to  be  fairly  construed  and  faithfully  applied 
according  to  the  intent  of  the  Legislature,  without  un- 
warrantable severity  on  the  one  hand  or  unjustifiable 
lenity  on  the  other,  in  cases  of  doubt  the  Courts  inclining  , 
to  mercy  "(6) 

Where  an  enactment  imposes  a  penalty  for  a  criminal 
offence  a  person  against  whom  it  is  sought  to  enforce  the 
penalty  is  entitled  to  the  benefit  of  any  doubt  which  may 
arise  on  the  construction  of  the  enactment.(c)  And 
while  it  is  probably  true  that  the  principles  of  con- 
struction have  been  somewhat  relaxed  in  formality  in 
modem  days,  yet  at  the  same  time  strictness  of  statement 
is  still  valuable,  especially  in  a  case  where  the  result  may 
be  highly  penal,(d)  and  the  procedure  indicated  by  a 
penal  Act  must  be  closely  followed,  (e) 

But  penal  statutes  must  never  be  construed  so  as  to  Operation  of 

-  m      ,  »  statute  not  to* 

narrow  the  words  of  the  statute  to  the  exclusion  of  cases  be  narrowed 
which  those  words  in  their  ordinary  acceptation  would  ^^  ^^®  "^^®' 
comprehend.  The  Judicial  Committee  in  The  Gav/ntlet 
(1872),  L.  R  4  P.  C.  191,  said  :  "No  doubt  all  penal 
statutes  are  to  be  construed  strictly — that  is  to  say,  the 
Court  must  see  that  the  thing  charged  as  an  offence  is 
within  the  plain  meaning  of  the  words  used,  and  the 
Court  must  not  strain  the  words  on  any  notion  that  there 
has  been  a  slip  or  a  cassis  omissus^  or  that  the  thing  is  so 
clearly  within  the  mischief  that  it  must  have  been  in- 
tended to  be  included,(/)  and  would  have  been  included 


(6)  On  Statotory  Law  (2nd  ed.),  p.  287,  cited  with  approval  hj  Bramwell, 
B.,  m  Foley  t.  Fletcher  (1868),  27  L.  J.  Ex.  106. 

(c)  BumbaU  v.  Schmidt  (1882),  8  Q.  B.  D.  at  p.  608,  per  Hnddleston,  B. 

(d)  CoUerdl  v.  LemprUre  (1890),  24  Q.  B.  D.  637  (Lord  Coleridge, 
C.J.) ;  c/.  B.  V.  Brittleton  (1884),  12  Q.  B.  D.  266,  268. 

(«)  See  SmUh  v.  Wood  (1889),  24  Q.  B.  D.  23. 

(/)  inJenJcinsmy.  Thomas  (1790),  4  T.  R.  666,  Lord  Kenyon  said :  "We 
must  not  extend  a  penal  law  to  other  cases  than  those  intended  by  the 
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if  thought  of.  On  the  other  hand,  the  person  charged 
has  a  right  to  say  that  the  thing  charged,  although  within 
the  words,  is  not  within  the  spirit  of  the  enactment. 
But  where  the  thing  is  brought  within  the  words  and 
within  the  spirit,  there  a  penal  enactment  is  to  be  con- 
strued, like  any  other  instrument,  accordiug  to  the  fair 
common-sense  meaning  of  the  language  used,  and  the 
Court  is  not  to  find  or  make  any  doubt  or  ambiguity  in 
the  language  of  a  penal  statute,  where  such  doubt  or  am- 
biguity would  clearly  not  be  found  or  made  in  the  same 
language  in  any  other  instrument." 

"  When  large  enough  words  are  used,"  a  prohibition 
may  be  extended  so  as  to  apply  to  something  which  has 
come  into  existence  since  the  passing  of  the  Act.  Thus, 
in  Graves  v.  Ashford  (1867),  L.  R.  2  C.  P.  410,  it  was 
held  that  the  piracy  of  a  picture  by  means  of  photo- 
graphy is  within  the  statutes  of  George  II.  and  Gteorge  III., 
which  were  passed  for  the  protection  of  artists  and 
engravers,  although  photography  was  not  a  known  art  at 
the  time  those  statutes  were  passed.  But  in  R.  v.  Smitk 
(1870),  L.  R.  1  ecu.  266,  the  question  arose  whether 
a  person  could  be  convicted  under  the  Larceny  Act,  1861 
(24  &  25  Vict.  c.  96),  s.  91,  of  receiving  a  chattel, 
"  knowing  the  same  to  have  been  feloniously  stolen/' 
where  the  stealing  of  partnership  property  had  been  com- 
mitted by  a  partner  in  a  firm.  The  o£fence  of  steahng  by 
a  partner  was  not  made  felony  until  the  passing  of  31  & 
32  Vict,  a  116 ;  consequently,  the  question  was  whether 
24  &  25  Vict.  c.  96,  could  be  extended  by  implication 
so  as  to  embrace  an  offence  which  was  not  felony  at  the 
time  the  Act  was  psissed,  and  the  Court  held  that  it  could 
not  be  so  extended. 


Legislature,  even  though  we  think  they  come  within  the  mischief  intended  to 
be  remedied." 


r.  \ 

■'.■.■.-   .- 
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1.  Subject  to  certain  exceptions,  it  is  essential,  to  make^,j/cn*  r«/ must 
any  person  liable  for  disobeying  a  penal  statute,  that  there  fcst  befon!' 
should  be  a  Tnens  rea  in  the  person  who  contravenes  the  p^^^^ity  can  be 

.*i*nforco(i 

Statute.  This  principle  is  shortly  expressed  by  the  maxim 
of  law,  Actus  non  facU  reum  nisi  mens  sit  rea.  If  a  person 
does  an  act  in  itself  indifferent,  it  must  be  distinctly 
proved,  before  he  can  be  said  to  have  have  had  "  a  guilty 
mind,"  that  he  did  this  indifferent  act  with  a  criminal  in- 
tention ;  but,  if  the  act  which  he  does  is  in  itself  unlawful, 
then  the  person  who  does  the  act  will  be  assumed  to  have 
had  a  criminal  intention,  and,  if  he  fails  to  justify  or  ex- 
cuse the  doing  of  the  act,  the  law  will  hold  him  to  be  guilty. 
This  was  clearly  laid  down  by  Lord  Mansfield  in-B.  v.  Wood- 
fall  (1770),  5  Burr.  2661,  at  p.  2666.  "  I  told  the  jury," 
said  he,  "  that  where  an  act,  in  itself  indifferent,  becomes 
criminal,  if  done  with  a  particular  intent,  there  the  intent 

2h 
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must  be  proved  and  found ;  but  when  the  act  is  in  itself 
unlawful,  the  proof  of  justification  or  excuse  lies  on  the 
defendant,  and  in  failure  thereof  the  law  implies  a  crimi- 
nal intent."  Similarly,  in  i2.  v.  Dixon  (1814),  3  M.  &  S.  11, 
at  p.  1 5,  Lord  EUenborough  said :"  It  is  an  universal  prin- 
ciple that  when  a  man  is  charged  with  doing  an  act,  of 
which  the  probable  consequences  may  be  highly  injurious, 
the  intention  [to  injure]  is  an  inference  of  law  resulting 
from  the  doing  the  act."  This  principle  of  law  was 
applied  in  the  case  of  R,  v.  HvMin  (1868),  L.  E.  3  Q.  R 
360,  where  it  was  held  that  the  publication  of  a  pamphlet 
called  The  Confessional  Unmasked,  which  contained  a 
quantity  of  obscene  matt.er,  was  a  misdemeanour  within 
the  meaning  of  20  &  21  Vict.  c.  83,  s.  1,  and  was  not 
justified  or  excused  by  the  fact  that  it  had  been  published 
solely  for  the  purpose  of  exposing  the  iniquity  of  the 
confessional.  "  I  do  not  think,"  said  Blackburn,  J.,  "  that 
you  could  so  construe  this  statute  as  to  say  that,  whenever 
there  is  a  wrongful  act  of  this  sort  committed,  you  must 
take  into  consideration  the  intention  and  object  of  the 
party  in  committing  it,  and,  if  these  are  laudable,  that  that 
would  justify  the  wrongful  act"  And  this  decision  was 
followed  in  the  subsequent  case  of  Stede  y.Brannan  (1872), 
L.  E.  7  C.  P.  261,  where  the  same  question  was  at  issue. 
"  The  probable  efifect,"  said  Bovill,  C.J.,  "  of  the  publica- 
tion of  this  book  being  prejudicial  to  public  morality  and 
decency,  the  appellant  must  be  taken  to  have  intended 
the  natural  consequences  of  such  publication,  even  though 
the  book  were  published  with  the  objects  referred  to  by 
his  counsel." 
f  In  R,  V.  Tolson(a)  a  question  arose  whether  a  woman 
could  be  convicted  .of  bigamy  who  had  married  a  second 
time,  believing,  in  good  faith  and  upon  reasonable 
grounds,  that  the  first  husband  was  dead.  The  act 
charged  fell  within  the  very  words  of  the  OfiFences 
against  the  Person  Act,   1861  (24  &  25  Vict  c.  100), 


(a)  (1889)  23  Q.  B.  D.  168. 


Mens  rea.  483 

a.  57,   "whoever  being  married  shall  marry  any  other 
person  during  the  life  of   the  former   husband  or  wife 
shall  be  guilty  of  felony,"  and  the  prisoner  could  not 
bring  herself  within  the  exception,  as  her  husband  had 
not   been   continually  absent   for  seven  years  last  past. 
The  Court  were  divided  (nine  to  five)  as  to  the  proper! 
ansv^er  to  the  question,  and  it  became  necessary  to  discuss 
the  maxim.  Actus  non  facit  reum  nisi  mens  sit  rea,  (6)  and 
to  examine  the  decisions  in  which  it  has  been  applied,  in 
order  to  extract  some  idea  of  its  meaning  and  of  its  appli- 
cation to  statutory  oflfences.     Cave,  J.,  said  (at  p.  182)  : 
**  At  common  law  an  honest  and  reasonable  belief  in  the^ 
existence  of  circumstances  which,  if  true,  would  make  the 
act  for  which  a  prisoner  is  indicted  an  innocent  act,  has 
always  been  held  to  be  a  good  defence.     This  doctrine  is 
embodied  in  the  somewhat  uncouth  maxim.  Actus  iwn  fddtj 
rcwm  nisi  mens  sit  rea.     Honest  and  reasonable  mistake 
stands,  in  fact,  on  the  same  footing  as  absence  of  the 
reasoning  faculty,  as  in  infancy,  or  perversion  of  that 
faculty,  as  in  lunacy.     Instances  of  the  existence  of  this 
common  law  doctrine  will  readily  occur  to  the  mind.     So 
far  as  I  am  aware,  it  has  never  been  suggested  that  these 
exceptions  do  not  equally  apply  in  the  case  of  stJitutqry 
•offences  unless  they  are  excluded  expressly  or  by  neces- 
sary implication."(c)     Assuming  the  correctness  of  this 
view,  the    result  reached  by  the  learned  judge  can   be 
attained  by  reference  to  the  ordinary  rule  of  constructiouTl 
that  a  rule  of  the  common  law,  whether  as  to  substantive  \ 
or  adjective  law,  is  not  abrogated  by  statute,  except  by 
express    provision    or    necessary   implication.(c?;       The-' 
rule   already  laid  down   (ante,  p.   328),  that,  where  a 
statute  creates  a  new  kind  of  felony,  the  common  law 
incidents  of  felony  attach,  appears  to  be  applicable,  not 


(h)  The  validity  of  the  plea  of  insanity  to  a  charge  of  crime  rests  on  this 
maxim. 

(c)  This  rule  is  substantially  that  laid  down  by  Brett,  J.,  in  Ji,  v.  Prince 
(1875),  L.  R.  2  C.  C.  R.  154,  and  adopted  by  Stephen,  J.,  in  H,  ▼.  ToUon,  loc. 
c'U.  P.  100. 

{d)  Vide  ante,  pp.  322,  328. 
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only  to  questions  of  procedure  and  forfeiture,  but  also  to 
the  evidence  admissible  to  prove  or  disprove  the  com- 
mission of  the  crime. 

Sir  James  Stephen,  in  the  same  case  {loc.  dt,  p.  185),  dealt 
with  the  question  from  another  point  of  view.  "  My  view 
of  the  subject  is  based  upon  a  particular  application  of  the 
doctrine  usually,  though  I  think  not  happily,  described  by 
the  phrase,  Non  est  reus  rvisi  mens  sit  rea.  Though  the 
phrase  is  in  common  use,  I  think  it  most  unfortunate, 
and  not  only  likely  to  mislead,  but  actually  misleading,, 
on  the  following  grounds.  It  naturally  suggests  thai, 
apart  from  all  particular  definitions  of  crimes,  such  a 
thing  exists  as  a  me7is  rea^  or  guilty  mind,  which  i» 
always  expressly  or  by  implication  involved  in   every 

definition To  an  unlegal  mind  it  su^ests  that, 

by  the  law  of  England,  no  act  is  a  crime  which  is  done 
from  laudable  motives — in  other  words,  that  immorality 
is  essential  to  crime."  After  discussing  the  history  of  the 
phrase,  he  went  on  tlius  (at  p.  187)  :  "The  principle  in- 
volved appears  to  me,  when  fully  considered,  to  amount 
to  no  more  than  this.  The  full  definition  of  every  crime 
contains,  expressly  or  by  implication,  a  proposition  as  to 
a  state  of  mind.  Therefore,  if  the  mental  element  of 
any  conduct  alleged  to  be  a  crime  is  proved  to  have 
been  absent  in  any  given  case,  the  crime  so  defined  is  not 
committed.  Or  again,  if  a  crime  is  fully  defined,  nothing 
amounts  to  that  crime  which  does  not  satisfy  that  defini- 
tion. Crimes  are  at  the  present  day  far  more  accurately 
defined,  by  statute  or  otherwise,  than  they  formerly  were. 
The  mental  element  of  most  crimes  is  marked  by  one  of 
the  words,  *  maliciously,*  '  fraudulently,'  *  negligently,*  or 
*  knowingly.'  But  it  is  the  general,  I  might,  I  think^ 
say  the  invariable,  practice  of  the  Legislature  to  leave 
unexpressed  some  of  ihe  mental  elements  of  crime.  In 
*  all  cases  whatever,  competent  age,  sanity,  and  some  degree 
of  freedom  from  some  kind  of  coercion  are  assumed  to  be 
essential  to  criminality,  but  I  do  not  believe  they  are  ever 
introduced  into  any  statute  by  which  any  particular  crime 
is  defined."     It  will  be  found  that  by  using  the  words 
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**  wilfully  and  maliciously,"  or  by  specifying  some  special 
intent  as  an  element  of  particular  crimes,  knowledge  of 
fact  is  implicitly  made  part  of  the  statutory  definition 
of  most  modern  definitions  of  crime ;  but  there  are  some 
cases  in  which  this  cannot  be  said.(g) 

Upon  the  principles  thus  laid  down  there  seems  to  be"l  A 
general  judicial  agreement,  and  the  whole  difficulty  arises 
on  their  application  to  particular  definitions  of  ofifences ; 
i.e.,  in  deciding  whether  the  statute  prohibits  absolutely 
the  acts  defined  as  constituting  an  offence,  or  whether 
the  prohibition  is  to  be  read  with  the  common  law 
-qualification.  The  application  must  in  every  case  turn  on 
the  wording  of  the  particular  enactment,  or,  in  case  of 
ambiguity,(/)  upon  the  governing  intention  of  the  Act 
in  which  it  is  contained,  or  the  set  of  Acts  relating  to  the 
subject-matter.  And  decisions  on  particular  statutes  are 
consequently  of  value  only  when  they  are  in  pari  materid 
with  the  enactment  under  discussion,  or  are  drawn  in 
the  same  terms  as  that  under  review.  These  rules  apply 
equally  to  Orders  in  Council  or  other  instruments  creating  j  "^  ^ 
offences,  which  are  issued  under  statutory  authority.      "^  / 

The  maxim.  Actus  non  fcucit  reum  nisi  mens  sit  rea,  is,  j  This  mie  not 
therefore,  not  of  absolutely  universal  application.  "  In  oldi*PjP^J!^g^^y^^ 
time,"  said   Stephen,  J.,  in   Cuncly  v.  Ze   Cocq  (1884), "  for  the  pro- 
13  Q.  B.  D.  210,  "and  as  applicable  to  the  common  proporty. 
law  or  to  earlier  statutes,  the  maxim  may  have  been  of 
general  application,  but  a  diflference  has  arisen  owing  to 
the  greater  precision  of  modern  statutes."     "Although,^ 
primd  facie  and  as  a  general  rule,  there  must  be  a  mind 
at  fault  before  there  can  be  a  crime,  it  is  not  an  inflexible 
rule,  and  a  statute  may  relate  to  such  a  subject-matter 
and  may  be   so  framed  as  to    make    an    act    criminal 
whether  there  has  been  any  intention  to  break  the  law 
or  otherwise  to  do  wrong,  or  not.     There  is  a  large  body 


(c)  E.g.,  24&  25  Vict.  c.  100,  s.  55  ;  B.  v.  Prince  (1876),  L.  R.  2  C.  C.  R. 
154  ;  8.  56  and  a.  4,  but  not  as.  5,  6,  7,  of  48  &  49  Vict  c.  69  (Criminal 
Law  Amendment  Act,  1885). 

(/}  See  per  Keating,  J.,  Xidiols  v.  HaU  (1873),  L.  B.  8  C.  P.  322,  327. 
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of  municipal  law  in  the  present  day  which  is  so  con- 
ceived. Bylaws  are  constantly  made  regulating  the 
width  of  thoroughfares,  the  height  of  buildings,  the 
thickness  of  walls,  and  a  variety  of  other  matters 
necessary  for  the  general  welfare,  health,  or  commerce, 
and  such  bylaws  are  enforced  by  the  sanction  of 
penalties,  and  the  breach  of  them  constitutes  an  offence, 
and  is  a  criminal  matter  ....  and  in  such  a  case  the 
substance  of  the  enactment  is  that  a  man  shall  take  care 
that  the  statutory  direction  is  obeyed,  and  that  if  he 
fails  to  do  so  he  does  so  at  his  periL"(^)  "  Mens  nc 
may  be  dispensed  with,"  said  Cockburn,  C.J.,  in  JR.  v. 
Sleep  (1861),  L.  &  C.  44,  at  p.  52,  "by  statute,  although  the 
terms  which  should  induce  us  to  infer  that  it  is  dispensed 
with  must  be  very  strong."  "There  are  enactments/' 
said  Brett,  J.,  in  B.  v.  Prince  (1875),  L.  R.  2  C.  C.  R.  16:^, 
"  which  by  their  form  seeni  to  constitute  the  prohibited 
acts  i&to  crimes,  and  by  virtue  of  these  enactments 
persons  charged  with  the  committal  of  the  prohibited  acts 
may  be  convicted  in  the  absence  of  the  knowledge  or  in- 
tention supposed  necessary  to  constitute  a  mens  rea. 
Such  are  enactments  with  regard  to  trespass  in  pursuit 
of  game,  or  of  piracy  of  literary  or  dramatic  works,  or 
the  statutes  passed  to  protect  the  revenue."  To  these 
may  be  added  enactments  relating  to  tlie  sale  of  food(A) 
and  drugs,(i)  and  to  weights  and  measures.(j)  And  the 
reason  why  it  is  not  necessary  to  prove  the  existence  of 
a  viens  rea  in  persons  charged  with  committing  offences 
against  these  enactments  is  because,  as  Brett,  J.,  goes  on 
to  point  out,  they  "  do  not  [really]  constitute  the  pro- 
hibited acts  into  crimes,  but  only  prohibit  them  for  the 
purpose  of  protecting  the  individual  interest  of  individual 
persons  or   of  the  revenue.  "(^)     "  I^  ^^  been  decided 


ig)  R.  7.  ToUon  (1889),  23  Q.  B.  D.  173  (Wills,  J.). 
(A)  Dyke  v.  Ooicer  (1892),  1  Q.  B.  220. 

i)  q\  FUzpatrick  v.  Kelly  (1873),  L.  R.  8  Q.  B.  337. 

j)  Cf.  Cheat  Western  BaiL  Co.  v.  BaUie  (1864),  5  B.  &  S.  929. 

k)  Cf.  Davies  ▼.  Harvey  (1874),  L.  B.  9  Q.  B.  433,  per  Lubh,  J.     See 
Bond  V.  Mvane  (1888),  21  Q.  B.  D.  249. 
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more  than  once,"  said  the  Court  in  Watkins  v.  Major  (1875), 
I«,  R  10  C.  P.  665,  "that  a  person  may  be  convicted 
under  the  statutes  passed  to  prohibit  trespassing  in 
pursuit  of  game,  although  he  had  no  mens  rea,  and 
believed  that  he  was  not  a  trespasser.  For  these  game 
statutes  are  not  merely  criminal  statutes,  but  are  statutes 
passed  for  the  protection  of  the  peculiar  rights  of  those 
entitled  to  shoot  game."  But  these  statutes  are  criminal 
statutes  for  purposes  of  appeal,  although  they  create  only 
what  are  in  French  law  termed  contraventions. 

Another  important  general  rule  with  regard  to  the  Either  kaovr- 
operation  of  penal  statutes  is  that  before  a  person  can  be  ^^  ne^ect 
convicted  under  a  penal  statute  it  is  necessary  to  prove)™^J^PJ°jY^* 
either  that  he  knew  that  he  was  doing  the  prohibited 
act,  or  that  it  happened  either  in  consequence  of  his  per- 
sonal neglect  or  without  his  having  any  lawful  excuse.(/)J 
If  the  accused  was  insane,  under  the  present  law  he  is 
found  guilty,  but  insane,  and  not  acquitted  for  insanity 
as  provided  by  the  common  law.  But  with  reference  to 
neglect  the  law  is  unchanged.  In  Nicholls  v.  Rail  (1873), 
L.  K.  8  C.  P.  336,  a  person  had  been  convicted  under 
the  Contagious  Diseases  (Animals)  Act,  1869,  for  neglect- 
ing to  give  notice  of  the  fact  that  he  had  in  his  possession 
a  diseased  animal ;  his  defence  was  that  he  was  not  aware 
that  the  animal  was  diseased,  and  that,  consequently,  it 
was  impossible  for  him  to  give  notice  of  a  fact  of  which 
he  had  no  knowledge.  On  appeal,  the  conviction  was 
quashed,  on  the  gi'ound  that  his  defence  was  a  good  one, 
and  that  "  knowledge  is  an  essential  ingredient  of  the 
offence."  For,  as  the  Court  said  in  Eminerton  v.  Matthews 
(1862),  31  L.  J.  Ex.  142,  "a  salesman  offering  for  sale  a 
carcase  with  a  defect  of  which  he  is  not  only  ignorant, 
but  has  not  any  means  of  knowledge,  is  not  liable  to  any 
penalty,  and  does  not  as  a  matter  of  law  impliedly  war- 
rant that  the  carcase  is  fit  for  human  food."  In  Dickenson 
V.  Fletcher  (1873),  L.  R  9  C.  P.  1,  an  owner  of  a  mine 


(0  r/c?e4Bl.  Comm.  p.  21. 
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was  indicted  under  the  Mines  Eegulation  Act,  1860 
(23  &  24  Vict.  c.  151),  for  not  having  the  safety 
lamps  used  in  the  mine  examined  and  securely  locked  by 
some  duly  authorized  person.  It  was  proved  that  the 
respondent  had  appointed  a  competent  lamp-man,  and 
that  it  was  through  his  default  that  on  the  occasion  in 
question  the  lamps  had  been  given  out  unlocked.  Upon 
these  facts  the  magistrates  had  refused  to  convict,  and, 
on  appeal,  their  decision  was  confirmed,  on  the  ground 
r  that  a  person  cannot  be  made  liable  to  a  penalty  if  there 
[  has  been  no  neglect  or  default  on  his  part.  So,  in  Rider  v. 
Wood  (1859),  2  E.  &  E.  343,  it  appeared  that  by  4  Geo.  4, 
c.  34,  s.  3,  it  is  a  misdemeanour  for  a  servant  to  absent 
himself  from  service  before  the  term  of  his  contract  is 
completed,  but  it  was  held  that  a  servant  could  not  be 
convicted  under  this  enactment  unless  it  was  proved  that 
he  had ''  absented  himself  from  the  service  without  lawful 
excuse,  knowing  at  the  time  that  he  had  no  such 
r  excuse."(^)  But  this  rule  is  not  absolute,  and  under  the 
Sale  of  Food  and  Drugs  Act  milksellers  have  been  con- 
victed without  any  evidence  of  personal  knowledge  or 
default,(7i)  and  some  modern  Acts  substitute  presumption 
for  evidence,  and  throw  on  the  accused  the  burden  of 
establishing  his  innocence.(o) 
BonAAdet\f&ni'  A  third  important  rule  with  regard  to  the  operation  of 
^uriR^cHonof  P^^^l  statutes  is  that  a  boTtdfide  claim  of  right  ousts  the 
infwior  court,  jurisdiction  of  an  inferior  court  This  rule,  in  truth, 
also  applies  in  most  criminal  proceedings,  as  mens  rea  is 
inconsistent  with  bond  fide  claim  of  right.  But  so  far 
as  relates  to  justices,  it  applies,  owing  to  their  incapacity 
l^to  try  questions  of  title.  "The  rule  of  law,"  said 
Blackburn,  J.,  in  B.  v.  Stimpson  (1863),  32  L.  J.  M.  C. 
210,  "is  that  the  justices  are  not  to  convict  where  a 
real  question  is  raised  between  the  parties  as  to  the 
right.     As  soon  as  that  is  done  the  jurisdiction  which 


(m)  Cf.  Chislidm  ▼.  DouUon  (1889),  22  Q.  B.  D.  741. 

{n)  Dyke  v.  Oower  (1892),  1  Q.  B.  220. 

(o)  It  V.  Kent  Justices  (1889),  24  Q.  B.  D.  181  (Mathcw,  J.). 
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before  existed  ceases,  and  the  question  ought  to  be  left 

■to  be  decided  by  a  higher  tribunal/'     At  the  same  time  But  ngiit  must 

•  .  ^i_i_  •  'J  /^ii  /-iT"i_  J*     be  one  that  can 

It  must  be  borne  m  mind,  as  Cockbum,  C.J.,  observed  in  exist  at  law. 
Cornell  v.  Sanders  (1862),  32  L.  J.  M.  C.  9,  "that  the 
•doctiine  as  to  the  jurisdiction  of  the  justices  being  ousted 
by  a  claim  of  right  applies  only  to  a  claim  of  right  alleged 
by  the  defendant  as  a  part  of  his  case  which  he  comes 
before  the  justices  to  set  up.  If  he  bond  fide  raises  a 
question  of  title  in  himself,  the  justices  have  no  Ignger 
Any  jurisdiction  to  go  on  with  the  hearing,  but  there 
must  be  some  show  of  reason  in  the  claim,  and  it  is  not 
sufficient  unless  he  satisfy  the  justices  that  there  is  some 
reasonable  ground  for  his  assertion  of  title."  A  person, 
therefore,  who  makes  a  claim  of  right  must  be  prepared 
to  show  that  the  right  he  claims  is  one  which  can  exist 
in  law,  and,  as  Wightman,  J.,  observed  in  Cornell  v. 
Saiii&rs  (1862),  32  L.  J.  M.  C.  9,  if  it  appears  that  the 
title  which  he  sets  up  in  himself  is  "  not  such  a  title  as 
is  known  to  the  law,"  the  jurisdiction  of  the  justices  will 
not  be  ousted.  Thus,  in  Hudson  v.  M'Bae  (1864), 
33  L.  J.  M.  C.  65,  it  appeared  that  a  person  had  been 
convicted  for  "  unlawfully  and  wilfully  attempting  to  take 
fish  "  contrary  to  the  Larceny  Act,  1861  (24  &  25  Vict. 
c.  96),  s.  24.  It  was  proved  that  he  claimed  a  right,  as 
one  of  the  public,  to  fish  from  a  footpath,  where  the 
public  had  fished  for  sixty  years  previously.  The  justices 
held  that  he  had  acted  and  made  his  claim  under  a  bond 
fide,  but  mistaken,  supposition  that  he  had  such  a  right. 
They  also  held  that  such  a  right  could  not  be  acquired 
in  a  non-navigable  river,  and,  consequently,  they  convicted 
him.  On  appeal,  the  conviction  was  upheld,  on  the 
ground  that  the  right  set  up  was  a  right  that  could  not 
possibly  exist  in  law,  and  that,  consequently,  the  jurisdic- 
tion of  the  magistrates  was  not  ousted. 

2.  "It  was  acknowledged  as  an  incontestable  proposition!  vvho  may  sue 
•of  law  {p)  *  that  where  a  penalty  is  created  by  statute  and  ^^  ^^^^  ^' 


(p)  It  would  have  been  more  accurate  to  say  "  established  rule  of  con- 
-struction." 
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^  nothing  is  said  as  to  who  may  recover  it,  ana  it  is  not 
created  for  the  benefit  of  a  party  grieved,  an(P^he  offence 
is  not  against  an  individual,  it  belongs  to  the  Crown,  and 

^tbe  Crown  alone  can  maintain  a  suit  for  it'  Bramwell,. 
L.J.,  referred  to  Comyns'  Digest,  Forfeiture,  C,  as  correctly 
laying  down  that  doctrine.  If  it  were  necessary,  many 
other  authorities  to  the  same  effect  might  be  mentioned. 
It  reasons  on  a  very  plain  and  clear  principle.  Ko  man 
can  sue  for  that  in  which  he  has  no  interest ;  and  a 
common  informer  can  have  no  interest  in  a  penalty  of 
this  nature  unless  it  is  expressly  or  by  necessary  implica- 
tion given  to  him  by  statute.  The  Crown,  and  the  Crown 
alone,  is  charged  generally  with  the  execution  and  enforce- 
ment of  penal  laws  enacted  by  public  statutes  for  the 
public  good,  and  is  interested  jure  pvhlico  in  all  penalties 
imposed  by  such  statutes,  and  therefore  may  sue  for 
them  in  due  course  of  law  where  no  provision  is  made 
to«  the  contrary.  The  onus  is  upon  a  common  informer 
to  show  that  the  statute  has  conferred  upon  him  a  right 
of  action  to  recover  the  particular   penalty   which    he 

claims."(?) 
Joint  or  seve- ''      3,  "  It  has  been  decided,"  said  the  Judicial  Committee 

J^Vtlfiy"*^' *°  injDrf(7ampov.^.(1837),2MooreP.C.  15,  at  p.  18,  "that. 

/  where  the  offence  is  made  a  joint  offence  by  statute,  the 
parties  concerned  are  liable  to  but  one  forfeiture,"  whereas, 

j^  if  a  statute  imposes  a  penalty  for  an  offence  and  expressly 
states  that  "  every  person  "  concerned  in  committing  the 
offence  shall  be  liable  to  the  penalty,  it  has  been  held,  in 
R.  V.  Dean  (1843),  12  M.  &  W.  39,  that  the  penalty 
may  be  recovered  against  each  person  concerned,  although 

^  only  one  offence  has  been  committed.  But  if  the  statute 
does  not  expressly  state  whether,  when  only  one  offence 
has  been  committed,  but  more  than  one  person  has  been 
concerned  in  committing  the  offence,  the  penalty  shall 
be  recoverable  from  each  person  concerned,  it  appears 
that  the  true  rule  is,  that  where  the   offence  is  in   its 


(y)  Bradlaugh  v.  Claike  (18S2),  8  App.  Cas.  358. 


Several  Liability.  491 

nature  single  and  cannot  be  severed,  only  one  penalty  is 
recoverable  against  all,  whereas  if  the  offence  is  in  its 
natare  severed,  every  person  concerned  may  be  separately 
guilty  of  it  and  severally  liable  to  pay  the  penalty.  This  J 
was  pointed  out  by  Lord  Mansfield  in  B.  v.  Clark  (1777), 
2  Cowp.  610,  at  p.  612.  "  Where,"  said  he,  "  the  offence  is 
in  its  nature  single  and  cannot  be  severed,  there  the  penalty 
shall  be  only  single,  because,  though  several  persons  may 
join  in  committing  it,  it  still  constitutes  but  one  offence. 
But  where  the  offence  is  in  its  nature  several,  and  where 
each  person  concerned  may  be  separately  guilty  of  it,  there 
each  offender  is  separately  liable  to  the  penalty,  because 
the  crime  of  each  is  distinct  from  the  offence  of  the 
others,  and  each  is  punishable  for  his  own  crime.  For 
instance,  the  offence  created  by  1  &  2  Ph.  &  Mar.  c.  12, 
is  *  the  impounding  a  distress  in  a  wrong  place.'  One, 
two,  three,  or  four  may  impound  it  wrongfully ;  it  is  still 
but  one  act  of  impounding ;  it  cannot  be  severed ;  it  is 
but  one  offence,  and  therefore  shall  be  satisfied  by  one 
forfeiture.  So,  under  5  Anne,  c.  14,  killing  a  hare  is  but 
one  offence  in  its  nature,  whether  one  or  twenty  kill  it ; 
it  cannot  be  killed  more  than  once.  If  partridges  are 
netted  by  night,  two,  three,  or  more  may  draw  the  net, 
but  still  it  constitutes  but  one  offence."  But  it  was  held 
in  a.  V.  Zittlechild  (1871),  L.  E.  6  Q.  B.  293,  that  the 
offence  of  "  killing  or  taking  any  game  ....  on  a  Sun- 
day "  in  contravention  of  1  &  2  Will.  4,  c.  32,  s.  3,  is  an 
offence  which,  as  Lush,  J.,  observed  in  that  case,  "it  is 
perfectly  clear  that  two  or  more  persons  may  commit," 
and  that  they  may  be  "jointly  charged"  but  "separately 
convicted."  And  it  is  important  to  come  to  a  correct 
decision  as  to  whether  an  offence  is  several  or  not,  be- 
cause, if  an  offence  is  several  and  a  joint  fine  is  imposed 
upon  all  the  persons  engaged  in  committing  the  offence, 
such  a  conviction  would  be  bad  and  liable  to  be  quashed. 
It  was  so  held  in  Morgan  v.  Brmvn  (1836),  4  A.  &  E. 
515,  for,  as  it  is  said  in  Hawkins  (P.  C.  bk.  ii.  c.  48,  "s. 
18),  "otherwise  one  who  hath  paid  his  proportionate 
part  might  be  continued  in  prison  till  all  the  others  have 
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also  paid  theirs,  which  would  be  in  effect  to  punish  him 
for  the  offence  of  another." 
Ciirauiative  The  question  also  arises  whether  the  penalty  imposed 

pena  lee.  j^^  ^  Statute  foi  doing  some  certain  prohibited  act  is 
cumulative  (r)  or  not,  that  is  to  say,  whether,  if  the  act 
is  done  by  the  same  person  more  than  once  on  the  same 
day  and  at  the  same  place,  that  person  is  liable  to  one 
penalty  only  or  to  a  penalty  for  each  time  he  does  the 
act  in  question.  The  answer  to  this  question  will 
entirely  depend  upon  the  language  employed  by  the 
Legislature^  it  being  borne  in  mind,  as  was  said  by  Bovill, 
C.J.,  in  Garrett  v.  Messenger  (1867),  L.  E.  2  C.  P.  585, 
that  "if  the  Legislature  intends  that  there  should  be 
more  than  one  penalty,  that  intention  will  no  doubt  be 
expressed  in  clear  and  unequivocal  terms."  Thus,  in 
Brooke  v.  MUliken  (1789),  3  T.  R.  509,  it  appeared  that  it 
was  enacted  by  12  Geo.  2,  c.  36,  s.  1,  that  "it  shall  not 
be  lawful  to  import  into  this  kingdom  for  sale  any 
book  ....  and  if  any  person  shall  sell  any  such 
book  ....  such  offender  shall  forfeit  £5  and  double 
the  value  of  every  book  which  he  shall  so  sell,"  and  it 
was  held  that  a  person  who  sold  two  such  books  to 
different  persons  on  the  satne  day  wan  liable  to  a  penalty 
for  each  act  of  sale.  So,  also,  in  Ex  parte  Beal  (1868), 
L.  E.  3  Q.  B.  387,  it  was  held  that,  where  a  penalty  of 
£10  was  imposed  by  25  &  26  Vict.  c.  68,  s.  6,  "if  any 
person  ....  shall  sell  any  repetition  copy  or  imitaiion 
of  any  work  of  the  copyright  of  which  he  is  not  at  the 
time  beiug  the  proprietor,"  a  person  who  sold  ten  copies 
at  one  time  of  such  a  work  had  committed  ten  separate 
offences,  and  was  liable  to  be  punished  for  each  separately. 
But  if  it  is  clear  from  the  language  used  in  the  statute 
that,  as  Lord  Mansfield  said  in  Crepps  v.  Ihtrden  (1777), 
Cowp.  640,  "repeated  offences  are  not  the  object  which 
the  Legislature  had  in  view  in  making  the  statute,"  the 


(r)  Penalties  are  also  said  to  be  camalative  when  a  person  b/  tlie  same 
act  commits  two  distinct  and   substaative  offences  :  Saundert  ▼.  JBoldy 

(1805),  0  K  &  S.  791. 
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penalty  will  not  be  considered  as  cumulative.  In  that 
case  it  appeared  that  it  was  enacted  by  the  Sunday 
Observance  Act,  1679  (29  Chas.  2,  c.  7),  s.  1,  that  "no 
tradesman  shall  do  or  exercise  any  worldly  labour  upon 
the  Lord's  day,  and  that  every  person  shall  for  every  such 
ofifence  forfeit  the  sum  of  five  shillings,"  and  it  was  held 
that  a  person  who  sold  small  hot  loaves  four  times  on 
one  Sunday  had  committed  but  one  offence  against  the 
statute,  and  was  liable  to  one  penalty  only.  "  On  the 
construction  of  the  Act  of  Parliament,"  said  Lord  Mans- 
field, "  the  offence  is,  exercising  his  ordinary  trade  upon 
the  Lord's  day,  and  that  without  any  fractions  of  a  day, 
hours  or  minutes.  It  is  but  one  entire  offence,  whether 
longer  or  shorter  in  point  of  duration;  so,  whether  it 
consist  of  one  or  of  a  number  of  particular  acts.  There 
is  no  idea  conveyed  by  the  Act  itself,  that,  if  a  tailor 
sews  on  the  Lord's  day,  every  stitch  he  takes  is  a  separate 
offence,  or,  if  a  shoemaker  work  for  different  customers 
at  different  times  on  the  same  Sunday,  that  those  are  so 
many  separate  and  distinct  offences." 

Penalties  are  also  said  to  be  cumulative  when  thejAitemaUvo 
same  act  or  omission  constitutes  an  offence  under  two  or  ^*^"* 
more  Acts.     But  this  use  of  the  term  is  now  inaccurate,  asji 
such  penalties  are  always  alternative,  and  not  cumulative.]  i 
S.  33  of  the  Interpretation  Act,  1889,  provides  that  where 
under  any  Act  (whether  general,  local  and  personal,  or  pri- 
vate, and  whether  passed  before  or  after  January  1, 1890) 
any  forfeiture  or  penalty  is  payable  to  a  party  aggrieved, 
it  shall  be  payable  to  a  body  corporate  in  every  case 
where  that  body  is  the  party  aggrieved.(5)     This  does 
not  alter  the  rule  of  common  law  that  a  corporation 
cannot  sue  as  a  common  informer. 

3.  The  liabilities  of  corporations  under  penal  statutes  Em-it  of  p«uai 
are  thus  stated   by  Bowen,  L.J.(0 :    "  I   take  it   to  be  po'i-utions^."*" 
clear  that  in  the  ordinary  case  of  a  duty  imposed  by 
statute,  if  the  breach  of  the  statute  is  a  disobedience  to 


(8)  Interpretation  Act,  1889  (52  &  63  Vict.  c.  69),  s.  2  (2). 
(0  i?.  V.  TyUr  (1891),  2  Q.  B.  694. 
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the  law,  punishable  in  the  case  of  private  persons  by  in- 
dictment, the  offending  corporation  cannot  escape  from 
the  consequences  that  would  follow  in  the  case  of  an 
individual  by  showing  that  they  are  a  corporation.  That 
seems  to  me  to  be  good  sense  and  good  law." 
52  &  53  Vict.  By  the  Interpretation  Act,  1889,  repealing  and  re- 
c. 63. 8.  2(1).  ^.jj^^jtjng  7  &  8  Geo.  4,  c.  28,  s.  14,  "In  the  construc- 
tion of  every  enactment  relating  to  an  offence  punishable 
on  indictment  or  on  summary  conviction,  whether  con- 
tained in  an  Act  passed  before  or  after  January  1,  1890, 
the  expression  *  person '  shall,  unless  the  contrary  intention 
appeals,  include  a  body  corporate."  The  statutory  rule 
is  laid  down  in  terms  partly  wider,  partly  narrower,  than 
the  judicial  rule,  which  was  enunciated  without  reference 
to  the  statute.  A  contrary  intention  is  held  to  appear 
in  the  case  of  treason,  felony,  or  misdemeanours,  involv- 
ing personal  violence,  as  riots  or  assaults.(i4)  But  in  the 
^  case  of  libel  and  nuisance  corporations  may  be  prosecuted, 

€ou tract  which      4.  Any  coutract  which  involves  in  its  fulfilment  the 
performance     doiug  of  an  act  which  is  prohibited  by  statute,  is  void,(x) 
HomS"'     and,  as  a  general  rule,  as  Lord  Hatherley  said  in  TU  Cork 
made  penal  is   avd  Ymighcd  Railway  (1869),  4  Ch.  App.  758,  "every- 
thing in  respect  to  which  a  penalty  is  imposed  by  statute 
must  be  taken  to  be  a  thing  forbidden."     Consequently, 
if  a  contract  involves  in  its  performance  the  doing  of 
anything  which  is  rendered  penal  by  statute,  the  contract 
will  be  void.     This  rule  of  law  was  enunciated  by  Lord 
Holt    in    Bartlett  v.    Viner    (1692),    Skinner    323,    as 
r  follows :  "  Where  a  penalty  is  annexed  to  the  doing  of  an 
act,  though  it  be  not  prohibited,  yet,  if  it  appears  upon 
the  record  to  be  the  consideration,  the  agreement  is  void, 
for    it   will   be   ridiculous   to  give  judgment   that    the 
plaintiff  shall  receive  such  a  thing,  the  which  if  he  takes, 
.  he  shall  be  subject  to  the  penalty  of  a  statute ;  therefore, 
in  every  case  where  a  statute  inflicts  a  penalty  for  doing 


(u)  See  Pharmaceutical  Society  v.  London  and  TVovindtd  Supply  Aao' 
cuition  (1880),  6  App.  Cmb.  857,  869. 
(X)  Vid€  ante,  p.  263. 
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an  act,  though  the  act  be  not  prohibited,  yet  the  thing 
is  unlawful,  for  it  cannot  be  intended  that  a  statute 
would  inflict  a  penalty  for  a  lawful  act." 

A  contract  may  be  Toid  without  being  illegal,  when 
the  making  of  the  contract  is  forbidden,  but  the  sole 
penalty  for  disobedience  to  the  prohibition  is,  that  the 
•contract  cannot  be  enforced.  This  is  the  case  with  betting 
contracts  within  the  Wagering  Act  (8  &  9  Vict.  c.  109).(y) 

But  this  general  rule,  as  enunciated  by  Lord  Holt,  is  Exception  to 
subject  to  an  important  exception,  arising  from  the  fact  penalty  merely 
that  penalties  are  imposed  by  statute  for  two  distinct  g™P^^*^ 
purposes — (1)  for  the  protection  of  the  public  against  revenue  par- 
fraud,  or  for  some  other  object  of  public  policy  ;  (2)  for  of  inoome. 
the  purpose  of  securing  certain  sources  of  revenue  either 
to  the  State  or  to  certain  public  bodies.     The  question, 
therefore,  will  always  arise,  with  regard  to  these  cases, 
"  whether,"  as  Parke,  B.,  said  in  Taylor  v.  Crowlavd  Oas  Co. 
(1854),  10  Ex.  293,  "lookmg  at  the  statute,  the  object 
of  the  Legislature  in  imposing  the  penalty  was  to  prohibit 
the  particular  act,  or  merely  to  secure  to  the  revenue  " 
some  particular  source  of  income.     In  Brown  v.  Duncan 
<1829),  10  B.  &  C.  93,  the  plaintiffs  were  distillers,  and 
one  of  them  had  rendered  himself  liable  to  a  penalty 
under  4  Geo.  4,  c.  94,  s.  131,  for  carrying  on  a  retail 
business  in  spirits  at  the  same  time ;  it  was  contended, 
therefore,  that,  as  a  penal  statute  had  been  contravened 
by  one  of  them,  they  could  not  recover  the  price   of 
spirits  sold  by  them.     "  But  we  think,"  said  Lord  Ten- 
terden,  "  that  the  plaintiffs  are  entitled  to  recover ;  there 
has  been  no  fraud  on  their  parts,  although  they  have  not 

complied    with    the    statutory    regulatioDS The 

clauses  of  the  Act  had  not  for  their  object  to  protect 
the  public,  but  the  revenue  only."  Similarly,  in 
Wethcrall  v.  Jonts  (1832),  3  B.  &  Ad.  221,  where  the 
plaintiff,  who  was  a  dealer  in  spirits,  had  rendered  him- 
self liable  to  a  penalty  for  non-compliance  with  an  excise 


(y)  Haigh  t.  Sh^liM  (1874),  L.  R.  10  Q.  6.  109. 
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regulation  required  by  6  Geo.  4,  c.  80,  s.  115,  as  to  the 
form  of  the  permit  to  be  sent  out  along  with  any  spirits 
sold  by  him,  it  was  held  that  this  irregularity  as  to  the 
permit,  "though  a  violation  of  law  by  him,  did  not 
deprive  him  of  the  right  of  suing  upon  a  contract  in 
itself  perfectly  legal."  "  Where,"  said  the  Court,  "  the 
consideration  and  the  matter  to  be  performed  are  both 
legal,  we  are  not  aware  that  a  plaintiff  has  ever  been 
precluded  from  recovering  by  an  infringement  of  the 
law,  not  contemplated  by  the  contract,  in  the  perform- 
ance of  something  to  be  done  on  his  part."  Again, 
in  SmUh  v.  Mawhood  (1845),  14  M.  &  W.  452,(z)  it 
appeared  that  the  Excise  Act  of  6  Geo.  4,  c.  81,  ss.  25, 
26,  subjected  to  penalties  any  person  who  sold  tobacco 
without  taking  out  the  licence  required  for  that  purpose, 
but  it  was  held  that  this  Act  did  not  avoid  a  contract  for 
the  sale  of  tobacco  made  by  a  person  who  had  omitted  to 
fulfil  the  requirements  of  the  Act,  because  the  penalties 
were  imposed  merely  for  the  benefit  of  the  revenue.  "  I 
think,"  said  Parke,  B.,  "  that  the  object  of  the  Legislature 
was  not  to  prohibit  a  contract  of  sale  by  dealers  who 
have  not  taken  out  a  licence  pursuant  to  the  statute,  but, 
if  such  was  the  object,  they  certainly  could  not  recover, 
although  the  prohibition  was  merely  for  the  purpose  of 
revenue."  And  in  considering  the  effect  of  a  statutory 
prohibition  on  a  contract,  it  is  always  necessary  to  decide 
whether  the  penalty  imposed  for  breach  of  the  statute  is 
meant  as  a  compensation  to  the  person  aggrieved  or  a 
penal  sanction.  In  the  former  case,  the  statute  in  effect 
permits  the  contract  on  payment  of  the  penalty ;  in  the 
>  other  it  forbids  it  in  toto,{a) 

Contract  is  And  if  it  is  clear  that  a  penalty  is  imposed  by  statute 

AcTcontm-*^'^  for  the  purpose  of  preventing  something  from  being  done 
Thou^ii^^enait  ^^  s^^nic  grouud  of  public  policy,  the  thing  prohibited,  if 
bo  not  enfo»\:e.  douc,  will  be  treated  as  void,  even  though  the  penalty 

able. 


(2)  Approved  in  MeUis  v.  Shirley  L.  V.  (1885),  16  Q.  B.  D.  440,  at 
p.  452. 

(a)  Cf.  Musgrove  v.  Chung  Teeong  Toy  (1891),  A.  C.  242. 
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imposed  is  not  enforceable.  Thus,  in  the  Sussex  Peerage 
case  (1844),  11  CI.  &  F.  85,  the  question  was  whether 
the  marriage  of  the  Duke  of  Sussex  was  void  in  con- 
sequence of  the  provisions  of  the  Eoyal  Marriages  Act, 
1772  (12  Geo.  3,  c.  11).  That  Act,  by  s.  3,  imposes 
the  penalties  of  a  prmmunire  upon  any  person  who 
solemnises  or  assists  at  the  celebration  of  any  marriage 
iu  contravention. of  its  provisions.  It  appeared  that  the 
marriage  of  the  Duke  of  Sussex  was  celebrated  without 
the  royal  consent  which  was  required  by  the  Act,  but  as 
it  took  place  in  Bome,  and  as  there  is  no  provision  made 
in  s.  3  for  the  trial  of  the  offender  where  the  offence 
should  be  committed  out  of  England,  it  was  argued  that 
the  necessary  inference  was  that  the  statute  itself  did  not 
extend  to  prohibit  a  marriage  out  of  England.  This 
argument,  however,  did  not  prevail.  "  We  think,"  said 
the  judges  in  delivering  their  opinion,  "that  the  most 
just  and  reasonable  inference  is,  that  the  penal  clause  is 
itself  defective  in  not  making  provision  for  the  trial  of 
British  subjects  when  they  violate  the  statute  out  of  the 
realm,  and  not  that  we  should  refuse,  on  account  of  the 
defect  in  the  penal  clause,  to  give  the  plain  words  of  the 
statute  their  necessaiy  force,  and  hold  the  enactment 
itself  to  be  substantially  useless  and  inoperative." 
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Private  Acts.  1.  PRIVATE  AcTS  have  been  dealt  with  historically  by 
Mr.  Clififord  in  his  recent  and  excellent  work  on  the 
History  of  Private  Bill  Legislation,  and  from  the  point  of 
view  of  parliamentary  practice  by  Sir  Erskine  May 
(Lord  Farnborough),  and  the  Standing  Orders  of  both 
Houses,  and  the  volumes  of  reports  on  the  decisions  of 
the  Eeferees  of  Private  Bilk.  But  these  authorities  are 
not  to  any  extent  concerned  with  the  construction  of  a 
private  Act  when  obtained,  which  they  leave  to  the  Courts 
of  law. 

Parliament  now  undei^stands  by  private  Bills  all  those 
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"projects  of  law  which  afifect  the  interests  of  particuhir 
localities,  and  not  of  a  public  general  character,  and  are 
introduced  by  petition.(a)  Every  Bill  for  the  particular 
interest  or  benefit  of  any  person  or  persons,  whether  it  is 
brought  in  upon  petition  or  motion,  or  report  from  a 
^committee,  or  brought  from  the  Lords,  is  a  private  Bill 
within  the  meaning  of  the  table  of  fees  established  by  the 
Standing  Orders  of  the  House  of  Gommons.(&) 

Sir  E.  May  points  out(c)  the  difficulty  which  is  found  Distiuctiou 
in  .distinguishing  between  public  and  private   Bills   in  aud  privnte 
Parliament,  and  that  many  Acts  included  in  the  public  '^^*^^' 
general  statutes  are,  if  public,  not  general,  being  confined 
to  particular  local  areas. 

Private  Acts  appear  to  have  originated  in  the  orders  Ongiu  uf 
made  by  Parliament  upon  the  petitions  of  individuals  for  ^^"^*  «  ^ « 
the  redress  of  private  grievances  for  which  there  was  no 
remedy  at  common  law,  which  were  in  the  nature  of 
orders  of  the  High  Court  of  Parliament.  "  As  the  limits 
of  judicature  and  legislation  became  defined,  the  petitions 
applied  more  distinctly  for  legislative  remedies. "(rf) 

"  From  the  reign  of  Henry  IV.,  the  petitions  addressed 
to  I'arliament  prayed  more  distinctly  for  peculiar  powers 
besides  the  general  law  of  the  land  and  for  the  special 
benefit  of  the  petitioners.  Whenever  these  were 
granted  the  orders  of  Parliament,  in  whatever  form  they 
may  have  been  expressed,  were  in  the  nature  of  private 
Acts,  and  after  the  practice  of  legislating  by  Bill  and 
statute  had  grown  up  in  the  reign  of  Henry  VI.,  these 
special  enactments  were  embodied  in  the  form  of  distinct 
statutes. '*(«) 

But  it  is  not  until  the  31st  of  Henry  VIII.  (1539)  that 
he  distinction  between  public  Acts  and  private  Acts  is 


4- 


{a)  1  Cliff.  HUt.  Priv.  Bill  Leg.  p.  267.    See  also  Sedgwick,  Statutory 
l^aw  (2nd  ed.),  pp-  24-27. 

(b)  Pari.  Pap.  1891— C -No.  895,  p.  106. 

(c)  P«rl.  Pract.  (9th  ed.)  p.  746. 

(d)  Ibid.  608  ;  1  Cliff.  270. 

(f)  Mav  (9th  ed.),  p.  755,  rererring  to  statatesof  the  realm  published  under 
the  direction  of  the  Becord  Commission. 
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for  the  first  time  specifically  stated  on  the  enrolment  in 
Chancery.(/) 

The  functions  of  Parliament  in  passing  private  Bills 
have  always  retained  the  mixed  judicial  and  legislative 
character  of  ancient  times,  and,  with  certain  exceptions, 
all  which  are  defined  as  private  by  the  Standing  Orders  of 
either  House,  are  still  required  to  be  brought    in  by 
Ab  to  their      petition.(gr)     "  In  passing  private  BiUs,"  says  Sir  Erksine 
iuto^ariia"     May,    "Parliament  still    exercises    its    legislative  func- 
ment  tions,  but   its    proceedings   partake   also    of    a  judicial 

character.  The  persons  whose  private  interests  are  to 
be  promoted  appear  as  suitors  for  the  Bill,  while  those 
who  apprehend  injury  are  admitted  as  adverse  parties 
in  the  suit.  Many  formalities  of  a  court  of  justice  are 
maintained  ....  and  the  solicitation  of  a  Bill  in 
Parliament  has  been  regarded  by  Courts  of  equity  so 
completely  in  the  same  light  as  an  ordinary  suit,  that 
the  promoters  may  be  restrained  by  injunction  from  pro- 
ceeding with  a  Bill  the  object  of  which  was  to  set  aside  a 
covenant."(A)  It  was  said  in  Ex  x>arte  Hartridge  (1870), 
5  Ch.  App.  679,  that  although  the  Court  of  Chancery 
"  has  the  power  to  act  in  personam,  and,  if  a  proper  case 
should  be  proved,  to  restrain  any  person  from  making  an 
improper  application  to  Parliament  "  for  a  private  Act, 
still  "  it  is  difficult  to  conceive  or  define  what  are  the 
cases  in  which  it  would  be  proper  for  the  Court  to  exer- 
cise that  power,"  and  there  is  no  record  of  a  case  in 
which  this  alleged  power  has  been  exercised. 

The  views  of  Lord  Coke  (1  Inst.  98  a)  as  to  general 
statutes  have  been  regarded  as  pointing  to  the  following 
important  distinctions  between  public  or  general  and 
particular  or  private  statutes : — 

(1)  Their  several  degrees  of  notoriety. — "The  judges 


(/■)  1  Kev.  Statt.  (1st  ed.)  Intr.  p.  xii ;  see  also  a  leamed  note  in  R.  x, 
Milton  (1843),  1  C.  &  K.  59,  note  [h) ;  Ciuise's  Digest,  vol.  v.  p.  1,  tit.  PrirRte 
Act ;  and  Comyns,  Dig.  tit.  Parliament,  R.  7. 

(r/)  The  present  classification  is  given  in  detail  in  Pari.  Pau.  1891 — C — 
No.'  395,  pp.  33,  44. 

(/*)  Purl.  Pi  act.  (9tli  ed.)  p.  756. 
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ixiay  and  ought  to  take  notice  of  public  Acts  without 
pleading,  but  private  Acts  must  be  pleaded."  But  there 
a,re  some  exceptions  to  both  parts  of  this  rule. 

(a)  Some  public  Acts  must  still  be  pleaded  ;  e.</., 
those  Acts  which  entitle  a  person  sued  for  a  wrong 
to  plead  the  general  issue  must  specify  any  statute 
under  which  he  pleads  not  guilty  of  the  alleged 
wrong. 

(b)  Since  1850  local  and  personal  Acts  printed 
by  public  authority  have  ceased  to  be  private  from 
the  point  of  view  of  judicial  notice  (13  &  14  Vict, 
c.  21,  s.  7  ;  52  &  53  Vict.  c.  63,  s.  9). 

(2)  The  mode  of  trial — "  The  existence  of  a  public 
Act  must  be  tried  by  the  judges,  who  are  to  inform  them- 
selves in  the  best  manner  they  can.  But  a  private  Act 
may  be  put  in  issue,  and  shall  be  tried  by  the  record."(i) 

(3)  A  private  Act  will  not  bind  strangers  though  it  is 
without  a  saving  of  their  right8.(A)  The  answer  to  this 
•question  raised  depends  on  the  nature  of  the  rights 
created  by  the  private  Act. 

(4)  A  public  Act  printed  by  a  person  authorized  by 
the  Crown  was  always  good  evidence  to  a  jury,  but  (till 
1850)  of  a  private  Act  there  must  either  be  an  exempli- 
fication under  the  great  seal  or  a  copy  sworn  to  be  com- 
pared with  the  Parliament  Eoll.(/) 

A  public  Act  never  required  any  proof,(m)  and  where 
it  is  necessary  to  refer  to  one,  a  copy  is  not  given  in 
evidence,  but  merely  referred  to  to  refresh  the  memory. 
But  it  used  to  be  necessary  to  prove  all  private  Acts,  on 
the  ground  that  though  every  man  is  bound  to  take 
notice  of  all  Acts  which  concern  the  kingdom  at  large, 
lie  is  not  presumed  to  be  cognizant  of  those  which  merely 
concern  the  private  rights  of  another.  "  Originally,"  as 
Lord  Lyndhurst  said  in  Woodward  v.  Cotton  (1834),  1 


(»)   Vide  ante,  pp.  55,  56. 

(^•)  1  Co.  Lilt.  (ed.  Thomas)  p.  25,  note  (16).      Vide  infra^  p.  519. 

(0  Ante,  p.  42. 

{m)  Vide  ante,  p.  40. 
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C.  M.  &  R.  44,  at  p.  48,  "  private  Acts  were  required  to  be 
proved  by  a  copy  exaroined  with  the  Parliament  Roll." 
It  might  also  be  proved  by  means  of  a  transcript  or  of 
an  exemplification  under  the  great  seal,  and  this  is  still 
necessary,  if  it  is  required  to  prove  a  private  Act  which 
has  not  been  printed  by  the  Queen's  printer.  If  it  has 
been  so  printed,  then  8  &  9  Vict.  c.  113,  s.  3,  applies,, 
by  which  it  is  enacted  that  "  all  copies  of  private  and 
local  and  personal  Acts,  if  purporting  to  be  printed  by 
the  printers  to  either  House  of  Parliament,  shall  be 
admitted  as  evidence  thereof  by  all  courts,  judges,  justices, 
and  others,  without  any  proof  being  given  that  such 
copies  were  so  printed."(^) 

The  legal  distinction  between  public  and  private  Acts 
is  still  important  for  three  reasons : 

(a)  As  to  judicial  notice. 

(b)  As  to  pleading. 

(c)  As  to  construction. 

For  purposes  of  judicial  notice  all  Acts  passed  after 
1850  are  deemed  public  Acts  unless  the  contrar}'  is^ 
declared  therein.(o)  But  as  to  prior  Acts  the  question 
may  still  arise  whether  they  are  public  or  private,  and 
further  questions  arise  as  to  the  effect  of  Brougham's 
Act,  and  the  Interpretation  Act,  1889,  on  the  pleading 
and  construction  of  private  Acts. 
Grouuds  of  Blackstonc  {p)  defines  private  or  special  {q)  Acts  "  to 

telween*pubiic  ^  rather  exceptions  than  rules,  being  those  which  only 
a^d  private  operate  upon  particular  persons  and  private  concerns 
such  as  the  Somans  entitled  senattus  decrcta,  in  contra- 
distinction to  senattis  constdta,  which  regarded  the  whole 
community."  This  definition,  so  far  as  it  relates  to  Acts 
prior  to  1851,  seems  to  be  generally  borne  out  by  the 
decisions  of  the  judges.  But  it  has  some  curious  results. 
Thus,  doubts  existed  till  1778  (19  Geo.  3,  c.  44,  s.  4> 
whether  the  Toleration  Act  (1  Will.  &  Mar.  c.  18)  was 

(n)   Vide  anU^  p.  42. 

(o)  Tnt  Act,  1889  (62  &  53  Vict.  c.  63),  b.  9. 

{p)  1  Comm.  85.     See  also  Stephen's  Comment.  (5th  ed.)  p.  70,   and 
Bacon's  Abr.  tit.  Statutes  [F]. 
{q)   Vide  antet  p.  65. 
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a  public  or  a  private  Act.(r)  In  Dawson  v.  Paver  (1849)^ 
7  Hare  415,  Wigram,  V»C.,  said  as  to  the  distinction 
between  a  public  and  private  Act,  **  Whether  an  Act  is 
public  or  private  does  not  depend  upon  any  such  formal 
consideration  as  whether  it  has  a  clause  declaring  that  it 
shall  be  deemed  a  public  Act,  but  upon  the  substantial 
considerations  of  the  nature  of  the  case."  So,  in  Brett  v. 
£eales  (1829),  M.  &  M.  421,  52  Geo.  3,  c  141,  was  held 
to  be  a  private  Act,  although  s.  166  enacted  that  it 
should  be  deemed  to  be  a  public  Act.  The  object  of  the 
Act  was  to  allow  tolls  to  be  levied  on  all  persons  using 
a  certain  navigation,  and  it  was  contended  that  this 
enactment  would  affect  all  the  Queen's  subjects.  Lord 
Tenterden,  however,  held  at  Nisi  Prius  (after  consulting 
the  other  judges)  that  the  given  power  was  not  so  ex* 
tensive,  for  it  was  only  to  levy  toll  on  any  that  thought 
fit  to  use  the  navigation,  not  on  people  in  general.  In 
Janes  v.  Axen  (1696),  1  Ld.  Eaym,  119,  it  was  held  that 
22  &  23  Chas.  2,  c.  20  (an  Act  for  the  relief  of  insolvent 
debtors),  was  a  public  Act,  for  the  following  reasons : 
*'  1.  Because  all  the  people  of  England  may  be  concerned 
as  creditors  to  these  insolvents.  2.  It  is  an  Act  of 
charity,  and  therefore  ought  to  have  a  more  candid 
interpretation.  3.  It  is  an  Act  too  long  and  difficult  to 
be  pleaded  at  large,  so  that  it  would  put  these  poor 
people  to  a  greater  expense  than  they  could  bear  to  plead 
it  specially."  In  Ingram  v.  Foote  ( 1 7  0 1 ),  Ld.  Eaym.  709, 
an  Act  of  pardon  was  held  not  to  be  a  general  Act.  In 
Kirk  V.  Mvrill  (1788),  1  T.  R  124,  Buller,  J.,  said, 
"  Though  it  be  true  that  Acts  of  Parliament  relating  to 
trade  in  general  are  public  Acts,  yet  a  statute  which 
relates  only  to  a  certain  trade  is  a  private  one."  If  a 
private  Act  be  referred  to  or  in  any  way  recognised  by 
a  subsequent  public  Act,  the  private  Act  must  afterwards 
be   considered  as  being  a  public  Act.     This  was  first 


(r)  "  It  seems  not  a  little  extraordinary  that  a  statute  [28  Hen.  6,  c.  9] 
'prbich  concerns  the  administration  of  the  public  justice  of  the  whole  kingdom 
should  ever  have  been  construed  to  be  a  private  statute  "  :  2  Williams' 
Saunders  (ed.  1871),  p.  454. 
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decided  in  Saxby  v.  Kirkm  (1753),  BiiUer  N.  P.  224, 
and  this  decision  was  afterwards  acted  upon  in  SamutlY, 
Evans  (1789),  2  T.  R.  573.  An  Act  has  been  held  to  be  a 
public  one  if  the  King  or  the  Prince  of  Wales  is  specially 
named  in  it.  Thus,  in  B.  v.  Buggs  (1694),  Skinner 
429,  it  was  held  that  2  &  3  Ph.  &  Mar.  all,  which 
inflicted  a  penalty  upon  all  persons  not  being  cloth- 
workers  who  used  the  trade  of  dyers  or  weavers,  was  a 
public  Act,  as  the  forfeiture  was  to  the  King,  and  so  the 
King  was  concemed.(8)  Similarly,  in  Morris  v.  Hunt 
(1819),  1  Chitt  (K.  B.)  453,  it  was  objected  that  53 
Geo.  3,  c.  152,  which  was  an  Act  to  amend  the  law  respect- 
ing the  expenses  of  the  hustings  and  poU-clerks  so  far  as 
regards  the  city  of  Westminster,  was  a  private  Act,  but 
Abbott,  C.  J.,  said :  "  It  relates  to  a  branch  of  the  Legis- 
lature of  the  kingdom,  and  that  is  sufficient  to  give  it  the 

character  and  operation  of  a  public  Act It  has 

been  held  [in  8  Hep.  28  b]  that  an  Act  relating  to  the 
Prince  of  Wales'  rights  in  the  Duchy  of  Cornwall  is  a 
public  Act,  by  reason  of  the  rank  and  importance  of  the 
personage  to  whom  it  relates.  By  parity  of  reasoning, 
the  Act  in  question,  from  its  nature,  is  a  public  Act."  So 
also  Acts  of  a  local  nature  have  been  held  to  be  public 
Acts  on  account  of  the  publicity  of  the  subject-matter 
treated  of  by  them.  Thus,  the  Act  of  Bedford  lievels,(0 
and  also  the  Act  for  rebuilding  Tiverton,(w)  have  been 
held  to  be  public  Acts  on  this  ground.  Also,  in  Riddle  v. 
WhUe  (1793),  1  Anstr.  281,  at  p.  293,  an  inclosure  Act 
was  held  to  be  a  public  Act  because  by  it  "  the  Legisla- 
ture bind  the  land  and  change  its  nature,  and  thereby 
the  rights  of  many  persons  who  could  not  be  parties 
are  bound  with  it."  The  insertion  in  a  private  Act  of  a 
section   requiring  it  to  be  judicially   noticed  does    not 


.  («)  WQUon  ▼.  Berkeley  (1560),  Plowd.  231 ;  see  Barrinaton'M  ca$e, 
(1611)  8  Co.  Rep.  186 b,  138a ;  AtU-Oen.  v.  Ball  (1846),  10  Ir.Eq.  fiep.  161 
(Brady,  C). 

(0  Bailer's  Nisi  Prius,  225  ;  Dupaye  v.  Shofherd  (1698),  12  Mod.  216 ; 
Gilbert  on  Evidence,  13 ;  Pothier  (ed.  £vans),  ii.  152. 

(tt)  Bulier's  Nisi  Prius,  225. 
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necessarily  make  it  a  public  Act  in  every  sense  of  the 
term.  The  effect  of  a  clause  of  this  kind  was  decided 
in  Jlesse  v.  Stevenson  (1803),  3  B.  &  P.  565.  There  a 
bankrupt  under  the  provisions  of  a  special  Act  assigned  a 
patent  which  he  had  obtained  before  his  bankruptcy. 
The  Court  held  that  the  patent  had,  prior  to  the  Act, 
vested  in  his  assignees,  and  that  the  Act  did  not  enlarge 
his  title,  although  it  recited  that  the  patent  was  vested 
in  the  bankrupt.  Lord  Alvanley  said,  at  p.  578  :  "  But 
though  the  Act  be  public,  it  is  of  a  private  nature.  The 
only  object  of  the  proviso  for  making  it  a  public  Act  is 
that  it  may  be  judicially  taken  notice  of  instead  of  being 
specially  pleaded,  and  to  save  the  expense  of  proving  an 
attested  copy.  But  it  never  has  been  held  that  an  Act 
of  a  private  nature  derives  any  additional  weight  or 
authority  from  such  a  proviso  :  it  only  affects  Koops  [the 
bankrupt]  and  those  claiming  under  him,  and  authorizes 
him  to  do  certain  acts  which  by  the  letters  patent  he 

could  not  have  done It  is  not,  then,  possible  to 

consider  this  Act  as  giving  any  title  to  Koops  which  he 
had  not  at  the  time  when  it  was  passed.  Such  has  been 
the  constniction  which  has  always  been  put  upon  Acts  of 
Parliament  of  this  nature."  The  same  views  have  been 
expressed  by  Lord  Tenterden  in  Brett  v.  Beales  (1829), 
1  M.  &M.  416, 425,  after  consulting  the  Court  of  King's 
Bench;  and  by  Lord  Abinger  in  Ballard  v.  Way  (1836), 
1  M.  &  W.  520,  529 ;  and  were  adopted  in  Ireland  by 
Brady,  C,  in  Att.-Gen.  v.  Ball  (1846),  10  Ir.  Eq.  Eep. 
146,  and  Att.-Gen.  v.  Marrett  (1846),  10  Ir.  Eq.  Eep. 
167. 

In  Ballard  v.  Way  (1836),  1  M.  &  W.  520,  it  was 
proposed  to  put  in  evidence  the  Borough  Market  Act  in 
an  action  with  respect  to  premises  named  in  the  schedule 
to  the  Act,  on  the  ground  that  the  purchaser  of  the 
premises  had  notice  of  the  provisions  of  the  Act.  Lord 
Abinger  said,  "  I  consider  that  these  Acts  do  not  affect 
all  mankind  with  the  knowledge  of  what  is  contained  in 
them." 

In  Brett  v.  Be^des  (1829),  1  M.  &  M.  416,  it  was  con- 
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tended  that  52  Geo.  3,  c.  141,  must  be  proved  by  aa 
examiued  copy  of  the  Act  from  the  Parliament  KoU,  and 
could  not  be  proved  by  a  Queens  printer's  copy, 
although  by  s.  166  it  is  called  a  public  Act,  and  that  it 
could  be  put  in  evidence  to  prove  the  existence  of  the 
tolls  to  which  it  referred.  Lord  Tenterden  held  (p.  425) 
that  the  words  making  the  Act  public  only  applied  to 
the  forms  of  pleading  (and  authentication),  and  did  not 
vary  the  general  nature  and  operation  of  the  Act ;  and 
secondly,  that  the  power  to  levy  tolls  did  not  make  the 
Act  public,  as  it  extended  only  to  persons  using  the 
navigation.  The  latter  reasoning  applies  to  all  railway 
Acts. 

But  all  these  decisions  are  prior  to  Brougham*s  Act 
(13  &  14  Vict.  c.  21);  and  in  Alton  v.  Stephen  (1876), 
1  App.  Cas.  456,  Lord  Cairns  described  a  local  Act 
(8  &  9  Vict.  c.  25)  as  "an  Act  which  in  the  first  in- 
stance assumed  the  shape  of  a  private  Bill,  but  which 
must  be  judicially  noticed  as  a  public  Act,  and  must 
have  all  the  operation  of  a  public  Act."  This  dictum,  so 
far  as  it  goes,  is  against  the  decisions  already  quoted. 
Local  and  Some  private  Acts  are  called  "public, local, and  personal, 

personal  Acts,  q^,  jj^q^qIj  « local  and  personal."    This  designation  was  first 

applied  in  1797,  when  the  House  of  Lords  resolved  that  the 
King's  printer  should  class  the  public  general  statutes  and 
the  special,  local,  and  private,  in  separate  volumes  ;  and  on 
May  8,  1801,  a  resolution  was  passed  by  the  House  of 
Commons,  and  agreed  to  by  the  House  of  Lords,  that  the 
general  statutes  and  the  "public,  local,  and  personal,** 
in  each  session,  should  be  classed  in  separate  volumes.(x) 
The  term  "  local  and  personal  Act "  was  first  used  by 
the  Legislature  in  Sir  Frederick  Pollock's  Act  (5  &  6 
Vict.  c.  97),  by  which  certain  special  provisions  were 
made  with  regard  to  Acts  of  this  kind.  But  it  appears 
that  no  definite  rule  can  be  laid  down  as  to  whether  an 


(a;)  Vide  ante,  p.  67,  and  Richards  v.  E<uto  (1846),  15  M.  &  W.  244,  at 
p.  250,  per  Parke,  B.  ;  and  Sheppard  v.  Sharp  (1866),  25  L.  J.  Ex.  255, 
per  Coleridge,  J, 
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Act  is  to  be  considered  "  local  and  personal "  or  not,  for 
it  does  not  necessarily  follow  that  because  an  Act  is  not 
printed  among  the  local  and  personal  Acts  it  will  be  held 
not  to  be  of  a  local  and  personed  nature.   "  Whether  an  Act 
is  printed  in  one  part  of  the  statute-book  or  another  de- 
pends," said  Pollock,  C.B.,  in  Richards  Y.Easto  (1846),  15 
M.  &  W.  244,  at  p.  248,  "  upon  whether  certain  fees  have 
been  paid  upon  it  or  not."(y)    Thus,  in  Cock  v.  Gent  (1843), 
12  M.  &  W.  234,  the  Court  held  that  47  Geo.  3,  c.  xxxv., 
which  empowered  certain  commissioners  to  adjudicate  on 
demands  not   exceeding  a  certain   amount  made  by  any 
persons  against  defendants  resident  within  certain  limits, 
but  which  had  a  clause  making  it  a  public  Act,  "  exactly 
met  the  description  of  a  local  and  personal  Act."     But  in 
Bamett  v.  Cox  (1847),  9  Q.  B.  617,  the  Court  held  that 
the  Metropolitan  Police  Acts  are  not  of  a  local  and  per- 
sonal nature,  because  of  "  the  public  importance  of  the 
rights  that  they  maintain,  and  the  generality  of  their  appli- 
cation to  all  the  Queen's  subjects  within  the  Metropolitan 
Police  District."     This   decision  was,  however,  received 
with  some  hesitation  by  the    Court  of    Exchequer  in 
Moore  v.  Shepherd  (1854),  24  L.  J.  Ex.  29.      "  I  con- 
fess," said  Alderson,  B.,  "  that  I  am  unable  to  distinguish 
between  a  police  Act   that  affects  London  and  one  that 
relates  to  the  smallest  town  in  the  kingdom.     The  size  of 
the  place  cannot  make  any  difference ;  the  question  is 
whether  the  Act  be  general  in  its  operation." 

In  Richards  v.  Easto  (1846),  15  M.  &  W.  244,  it  was  Act  may  bo 
held  that  an  Act  may  be  in  part  public  and  in  part  S? ^^^"y"'' 
private.     And  this  principle  was  recognised  in  several  private, 
early  cases.     Thus,  in  Ingram  y.  Foot{1101\  12  Mod. 
613,  Holt,  C.J.,  said,  "Whereas  it    is  urged  that  this 
Act  concerns  the  King's  revenues,  therefore  it  is  general 
law ;  the  difference  per  luy  is,  when  an  Act  concerns  the 
King's  revenues  for  the  King's  advantage,  it  is  general, 

(y)  Sinoe  1868  public  Acts  of  a  local  character  have  been  printed  with  tiie 
local  Acta.  But  in  the  Parliament  Boll  the  Acts  are  numbered  consecutively 
without  regard  to  whether  they  are  general,  local,  personnl,  orpiivate.  Vide 
ante,  p.  67. 
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iiccxis  where  it  concerns  it  in  order  to  a  diminution  thereof 
to  the  advantage  of  particular  persons.  And  an  Act 
of  Parliament  may  be  general  in  part,  and  particular- 
in  other  part."     Again,  in  an  AncmymoiLS  case  (1698), 

12  Mod.  249,  Holt,  C.J.,  said,  "  An  Act  of  Parliament 
concerning  the  revenue  of  the  Bjng  is  a  public  law, 
but  it  may  be  private  in  respect  to  some  clauses  in  it 
relating  to  a  private  person.'*  Similarly,  in  the  case  of 
Ex  parte  Gordy  (1864),  34  L.  J.  Bank.  1,  it  was  held 
that  s.  83  of  14  Geo.  3,  c.  78,  applied  generally  to  the 
whole  of  England,  although  the  remainder  of  the  Act  was 
limited  in  its  operation  to  the  metropolitan  district. 
"When  we  approach  the  83rd  section,"  said  Lord  West- 
bury,  "  we  find  that  the  enactment  therein  contained  is 
heralded  by  a  particular  preamble  of  its  own,  which 
preamble  recites  a  general  and  universal  evil  as  being 
the  occasion  of  its  passing.  I  think,  therefore,  the  just 
conclusion  is  that  this  enactment  is  intended  to  be 
general — is  intended  to  meet  a  general  and  not  a  local 
evil."  The  decision  in  this  case  is  of  small  authority 
since  the  doubts  cast  upon  it  by  Lord  Watson  in  West- 
minster Fire  Offijce  v.  Glasgow  PromderU  Society  (1888), 

13  App.  Cas.  699,  at  p.  716.  But  the  construction  of 
Lord  Westbury  has  received  some  parliamentary  support 
from  the  fact  that  the  sections  in  question  were  excepted 
from  the  general  repeal  of  14  Greo.  3,  c.  78,  by  the 
Metropolitan  Building  Acts. 

Effect  of  In  speaking  of  14  &  15  Vict.  c.  xciv.,  relating    to 

mining  customs  in  Derbyshire,  Blackburn,  J.,  said,  **  The 
articles  and  customs  by  this  Act  established  are  contained 
in  the  first  schedule  to  it^  and  whether  the  customs  there 
mentioned  were  really  ancient  or  not,  and  whether  they 
were  such  as  would  before  the  passing  of  this  Act  have 
been  held  reasonable  or  not,  I  think  that  since  the 
passing  of  that  Act  they  have  the  force  of  statute 
law."(^) 

(2)  For  ao  attempt  to  infer  a  lost  local  Act  to  support  a  custom,  vide 
Chilton  y.  Corporation  0/ London  (ia70),  7  Ch.  D.  735. 


local  Act  oil 
rustoms. 
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luclosure  Acts  seem  to  be  read  as  private  agreemento,  iDciosure 
"but  it  has  been  held  that  they  vest  the  sporting  rights  ^^^^' 
over   inclosed   land   in    the   allottees,   unless  they  are 
specially  reserved  to  the  lord,(a)  by  virtue  of  the  rule 
that  a  claim  in   derogation   of  freehold  must  be  read 
strictly  against  the  person  making  it. 

2.  "  When  the  construction  is  perfectly  clear,"  said  Lord  Construe  Uou 
Esher  in  Altrincham  Union  v.  Cheshire  Lines  Committee  pHvute  a^s, 
(1885),  15  Q.  B.  D.  603,  "  there  is  no  difference  between  towfaraiiki-. 
the  modes  of  construing  a  public  Act  and  a  private  Act, 
the  only  difference  [which  at  any  time  exists  being]  as 
to  the  strictness  of  the  construction  to  be  given  to  it 
when  there  is  any  doubt  as  to  the  meaning." 

"  Private  Acts,"  says  Blackstone,(6)  "  have  been  often  Private  Acu 
resorted  to  as  a  mode  of  assurance  where,  by  the  ingenuity  of  wsuranw*^ 
of  some  and  the  blunders  of  other  practitioners,  an  estate  ^^eyanc^. 
is  so  grievously  entangled  by  a  multitude  of  resulting 
trusts,  springing  uses,  executory  devises,  and  the  like 
artificial   contrivances — a   confusion    unknown    to    the 
simple  conveyances  of  the  common  law — that  it  is  out  of 
the  power  of  either  the  courts  of  law  or  equity  to  relieve 

the  owner A  law  thus  made,  though  it  binds  all 

parties  to  the  bill,  is  yet  looked  upon  rather  as  a  private 
conveyance  than  as  the  solemn  Act  of  the  Legislature." 
In  this  opinion  he  is  supported  by  Lord  Hardwicke  in 
Hornby  v.  Houlditch,  cited  1  T.  K.  93.  Such  private 
Acts  are  not,  therefore,  to  be  construed  in  precisely  the 
same  way  as  public  Acts,  but  rather  like  a  conveyance  or 
a  contract, "  according,"  as  Lord  Kenyon  said  in  Tovjnley 
v.  Gibsm  (1789),  2  T.  K.  705,  "to  the  intention  of  the 
parties."  Therefore,  in  order  to  construe  it,  "  we  may," 
as  Lord  Wensleydale  said  in  Rowhotham  v,  Wilson  (1860), 
8  H.  L.  C.  347,  at  p.  363,  **  look  at  the  surrounding  cir- 
cumstances at  the  date  of  it,"  just  as  though  it  were  an 
agreement.  So,  if  a  private  Act  contains  a  proviso  which, 
taken  literally,  is  unreasonable,  "  words  not  inconsistent 


[a)  Duke  of  Devonshire  v.  O'Connor  (1890),  24  Q.  B.  D.  468,  473. 

[b)  2  Comm.  344. 
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with  the  words  used  [in  the  proviso]  may  be  interpolated 
to  give  it  a  reasonable  construction."     So  said  Channell, 
B.,  in  MaJdn  v.  Wilkinson  (1870),  L.  R.  6  Ex.  28,  with 
regard  to  the  construction  of   a  covenant  entered  into 
between   two  contracting  parties ;  and    "  this    doctrine 
of   Makin   v.    JVatkinson/'   said    Brett,   J.,    in    Zondon 
and  Souths  Western  Bail.  Co,  v.  Floiaer  (1876),  1  C.  P.  D. 
Soy  ''is  as  applicable  to  the  construction  of  a  [private] 
Act  of  Parliament    as   to    that   of   an    ordinary    con- 
tract."    So,    also,   if   an  agreement   has    been    entered 
into  by  the  promoters  of  a  private  Bill,  that  agreement 
will  not  be  upset  by  the  private  Act  when  it  comes  into 
force,  although  the  Act  may  contain  some  stipulation 
which  is  contrariant  to  the  agreement.     Thus,  in  Savin  v. 
Hoylake  Rail,  Co.  (1865),  L.  R  1  Ex.  11,  it  appeared  that 
the  plaintiff  had  agreed  with  the  promoters  of  a  railway 
Bill  to  bear  the  costs  of  obtaining  it,  but  the  Bill,  when 
passed,  was  found  to  contain  the  usual  clauses  directing 
the  railway  company  to  pay  the  costs  of  obtaining  the 
Bill;    consequently,  the  plaintiff  argued  that  the    Act 
up^et  the  previous  agreement.     But  the  Court  held  other- 
wise. "  A  private  Act  of  Parliament,"  said  Pollock,  C.B., 
"  is  in  the  nature  of  an  agreement  between  the  parties  ; 
why,  then,  may  not  an  agreement  be  made  in  derogation 
of  that  private  Act,  provided  the  agreement  be  not  incon- 
sistent with  the  public  interest  ?  '* 
Pi-esumption         If  a  private  Act  is  passed  empowering  interference 
fe^iucewUh'    ^^^^'^  private  property  or  private  rights,   the  rights  of 
private  rights  private  individuals  may  be  invaded  without  any  notice 
A«;tB.  having  been  previously  given  to  them  by  the  applicants 

to  Parliament,  and  notwithstanding  that  they  have  no 
opportunity  given  them  of  opposing  the  passing  through 
Parliament  of  the  Act  conferring  these  powers.  "  When 
an  Act  of  this  description  [19  &  20  Vict.  c.  Ixx.] 
is  obtained  by  a  company  for  purposes  of  profit,  to 
confer  upon  them  rights  and  powers  which  they 
would  not  have  at  common  law,  the  provisions  of 
such  a  statute  must  be  somewhat  jealously  scrutinised, 
and  I  think  that  they  ought  not  to  be  held  to  possess 
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any  right  unless  it  be  given  in  plain  terms  or  arise  as  a 
necessary    inference   from   the   language  used."(<5)     "I^ 
such  powers/'   said    Selwyn,  L.J.,   in    Jjamib  v.   North, 
London  Rail.  Co.  (1869),  4  Ch.  App.  528,  "are  dearly 
given  by  the  Legislature,  whatever  the  hardship  is  upon 
any  individual,  it  is  our  duty  to  carry  into  effect  the  pro- 
visions of  the  Act."     But  if  the  language  of  the  private 
Act  is  at   all   ambiguous,    "  every    presumption."    said 
Best,  C.J.,  in  Scales  v.  Pickering  (1828),  4  Bing.  448,  at  p. 
452, "  is  to  be  made  against  the  company,  and. in  favour 
of  private  property,  for,  if  such  a  construction  were  not 
adopted,  Acts  would  be  framed  ambiguously  in  order  to 
lull  parties  into  security."     For  "  it  is  to  be  observed," 
as  Tindal,  C.  J.,  said  in  Parker  v.  Great  Western  Rail,  Go. 
(1844),  7  Scott  N.  E.  835,  at  p.  870,  "  that  the  language 
of  these  Acts  of  Parliament  is  to  be  treated  as  the  language 
of  the  promoters  of  them.     They  ask  the  Legislature  to 
confer  great  privileges  upon  them,  and  profess  to  give  the 
public   certain  advantages  in    return.     Therefore   Acts 
passed  under  such  circumstances  should  be  construed 
strictly  against  the  parties  obtaining  them,  but  liberally 
in  favour  of  the  public."     "  If  there  be  any  reasonable 
doubt,"  said  Lord  Cottenham  in  Webb  v.  Manchester  and 
Leeds  Rail.  Go.^  cited  in  Bowling  v.  PorUypool  Rail.  Go, 
<1874),  L.  E.  18  Eq.  746,  "  as  to  the  extent  of  the  powers 
[given  to  the  railway  company  in  their  private  Act],  they 
must  go  elsewhere  and  get  enlarged  powers,  but  they  will 
get  none  from  me  by  way  of  construction  of  their  Act  of 
Parliament."     "  A  company,"  said  Lord  Ellenborough  in 
GUdaH  V.  Gladstone  (1809),  11  East  675,  "in  bargain-     ' 
ing  with  the  public,  ought  to  take  care  to  express  dis- 
tinctly what  payments  diey  are  to  receive,  and  the  public 
ought  not  to  be  charged  unless  it  is  clear  that  it  was  so 
intended."     Thus,  in  Stourbridge   Ganal  Go.  v.    Wheeley 
(1831),  2  B.  &  Ad.  792,  the  plaintiffs'  canal  had  been 
made  under  16  Geo.  3,  c.  28,  and  an  action  was  brought 

(c)  Per  Lord  Herschell  in  Scottish  Drainage^  (&e.,  Co.  v.  CampbdL  (188^), 
14  App.  Cas.  139,  at  p.  142. 
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to  recover  compensation  from  the  defendants  for  osing  the 
plaintifTs'  canal  in  a  manner  noi  strictly  contemplated  in 
their  Act.  In  deciding  against  the  plaintiffs'  claim.  Lord 
Teiiterden  said  as  follows  :  ''  The  canal  having  been  made 
under  the  provisions  of  an  Act,  the  rights  of  the  plaintiff 
are  derived  entirely  from  that  Act.  This,  like  many 
other  cases,  is  a  bargain  between  a  company  of  adven- 
turers and  the  public,  the  terms  of  which  are  ejcpressed 
in  the  statute,  and  the  rule  of  construction  in  all  such 
cases  is  now  fully  established  to  be  this,  that  any  ambiguity 
in  the  terms  of  the  contract  must  operate  against  the 
adventurers  and  in  favour  of  the  public,  and  the  plaintifife 
can  claim  nothing  that  is  not  clearly  given  them  by  the 
Act."  So  we  find  that,  if  in  a  private  Act  clauses  are 
introduced  to  preserve  general  rights,  such  clauses  will 
be  construed  go  as  to  protect  such  rights  as  far  as 
possible.  Thus,  in  Clowes  v.  Staffordshire  Potteries,  &'c,,  Co. 
(1873),  8  Ch.  App.  125,  it  appeared  that  a  company  had 
been  empowered  by  a  private  Act  to  construct  water- 
works. The  Act  contained  a  clause  protecting  generally 
all  rights  which  riparian  owners  possessed  before  the 
passing  of  the  Act,  and  it  was  held  that  such  a  clause 
prevented  the  company  from  fouling  a  stream  from 
which  they  were  empowered  to  take  water.  "  If  a  public 
company,"  said  Mellish,  L. J., "  or  any  private  individuals, 
obtain  an  Act  of  Parliament  which  they  say  enables 
them  to  take  away  the  common  law  rights  of  any  person, 
they  are  bound  to  show  that  it  does  it  with  sufficient 
clearness." 
Private  Acta  The  samc  Considerations  apply  to  Acts  purporting  to 
''^"oTitmcts '^^  impose  a  charge  on  private  persons.  "However,  we  are 
with  the  dealing  noW,  not  with  a  public,  but  a  private  Act  of  Par- 

liament, and  I  have  always  understood,  with  reference  to 
private  Acts  as  contradistinguished  from  public  Acts  of 
Parliament,  that  if  a  charge  is  imposed  upon  the  person 
of  an  individual  it  must  be  so  imposed  in  clear  and 
express  terms,  and  not  left  to  implication.  My  lords, 
the  original  Act  seems  to  have  been  prepared  with  ven' 
considerable  care,  and  I  would  say  with  a  due  regard  to 
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the  rights  and  interests  of  others.  But,  after  all,  the 
language  is  the  language  of  the  drainage  company.  I 
presume  they  had  no  opponents.  The  Act  presents 
the  language  of  the  company,  and  of  the  company 
alone,  "(rf) 

llailway  or  canal  Acts,  obtained  by  companies  for  the  Railway  and 
purpose  of  enabling  them  to  execute  certain  works,  are  often  ^^^ 
spoken  of  as  "  contracts  with  the  public."  In  Blachnore  v. 
Glamorgan  Canal  Co,  (1832),  1  My.  &  K.  154,  at  p. 
162,  Lord  Eldon  said  as  to  Acts  of  this  kind :  "  When  I 
look  upon  these  Acts  of  Parliament  I  regard  them  all  in 
the  light  of  contracts  made  by  the  Legislature  on  behalf 
of  every  person  interested  in  anything  to  be  done  under 
them,  and  I  have  no  hesitation  in  asserting  that,  unless 
that  principle  is  applied  in  construing  statutes  of  this 
description,  they  become  instruments  of  greater  oppression 
than  anything  in  the  whole  system  of  administration 
under  our  Constitution.  Such  Acts  have  now  become 
extremely  numerous,  and  from  their  number  and  opera- 
tion they  so  much  affect  individuals,  that  I  apprehend 
that  those  who  come  for  them  to  Parliament  do  in  effect 
undertake  that  they  shall  do  and  submit  to  whatever  the 
Legislature  empowers  and  compels  them  to  do,  and  that 
they  shall  do  nothing  else ;  that  they  shall  do  and  shall 
forbear  all  that  they  are  required  to  do,  and  forbear 
as  well  with  reference  to  the  interest  of  the  public  as 
with  reference  to  the  interests  of  individuals."  "  To  this 
language  of  Lord  Eldon,"  said  the  Court  of  Error  in 
JR.  V.  York  and  North  Midland  Bail.  Co.  (1852),  1  E.  &  B. 
858,  "  it  is  not  necessary  to  take  the  least  exception,"  if, 
that  is,  it  is  understood  as  simply  meaning  that  "  those 
who  come  for  such  Acts  of  Parliament  do,  in  effect, 
undertake  that  they  shall  do  and  submit  to  whatever  the 
Legislature  empowers  and  compels  them  to  do."  The 
more  correct  way  of  speaking  of  the  powers  given  by 
private  Acts  is  put  by  Alderson,  B.,  in  Lee  v.   Milner 


(rf)  Per  Lord  Fitigerald  in  Scottish  Drainage^  (&c,,  Co.  v.  Campbell  (1889), 
14  App.  Cm.  139y  at  p.  149. 

2K 
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(1837),  2  Y.  &  C.  Ex.  611,  618,  as  follows:— 
^' These  Acts  have  been  called  parliamentaiy  bargains 
made  with  each  of  the  landowners.  Perhaps  more  cor- 
rectly they  ought  to  be  ti-eated  as  conditional  powers 
given  by  Parliament  to  take  the  lands  of  the  different 
proprietors  through  whose  estates  the  works  are  to  pro- 
ceed. Each  landholder  has  a  right,  therefore,  to  have 
tlie  powers  strictly  and  literaUy  carried  into  effect  as 
regards  his  own  land,  and  has  a  right  also  to  require  that 
no  variation  shall  be  made  to  his  prejudice  in  the  carrying 
into  effect  the  bargain  between  the  underteikers  and  any 
one  else."  Likewise,  in  the  above-mentioned  case  of  H.  v. 
York  arid  North  Midland  BaU.  Co.  (1852),  1  E.  &  B.  864, 
the  Court  said  :  **  It  is  said  that  a  railway  Act  is  a  contract; 
on  the  part  of  the  public  to  make  the  line,  and  that  the 
public  are  a  party  to  that  contract,  and  will  be  aggrieved 
if  the  contract  may  be  repudiated  by  the  company  at  any 
time  before  it  is  acted  upon.  Though  commonly  so  spoken 
of,  railway  Acts,  in  our  opinion,  are  not  contracts,  and 
ought  not  to  be  construed  as  such  ;  they  are  what  they 
profess  to  be,  and  no  more ;  they  give  conditional  powers 
which,  if  acted  upon,  carry  with  them  duties,  but  which, 
if  not  acted  upon,  are  not  either  in  their  nature  or  by 
express  words  imperative  (e)  on  the  companies  to  whom 
they  are  granted." 

But,  although  it  may  be  inexact  to  describe  a  private 

Act  as  a  contract  with  the  public,  it  seems  correct  to 

describe  those  parts  of  it  which  affect  particular  persons 

as  contracts  between  them  and  the  promoters  of  the  Act, 

whether  the  clauses  were  inserted,  as  is  often  the  case, 

by  mutual  agreement,  or  were  forced  upon  them  by  the 

Legislature.(/) 

Privw6&  Act.         If  this  canon  be  adopted,  we  must  simply  look  to  see 

acwtoK5t^**   what  the  contract  actually  is,   as  contained  within  the 

between  the     four  comcrs  of  the  Act,  and  we  must  disregard  anything: 

parties,  to  be  '  o  ^  o 

(e)  As  to  when  permissive  Acts  are  oblicratorj,  see  above,  p.  316. 
(/)  Countestt  of  Rothes  v.  Kirkcaldy  Waterworlct  Commimoner^  (18S2), 
7  App.  Cos.  707  (Lord  Wateon). 
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that  may  have  been  said  during  the  negotiation  of  the  construed,  like 
contract,  or  while  the  Bill  was  being  discussed  before  a  cording  to***' 
parliamentary    committee. (y)     "I   cannot    be    assisted," J^^'^**^^J:^ 
said  Wood,  V.C.,  in  Steele  v.  Midland  Rail  Co,  (1865),  its  four 
1    Ch.  App.  282,  "in  the  construction  of  the  Act  by 
knowing  what  took  place  before  the  committee  when 
both  parties  were  arguing  face  to  face  until  at  length  the 
committee  came  to  a  conclusion."     Neither  will  plans, 
which  may  have  been  exhibited  (whether  in  pursuance  of 
any  standing  order  of  either  House  of  Parliament  or  not) 
with  regard  to  the  work,  in  any  way  bind  the  parties 
unless  those  plans  are  ultimately  incorporated  into  the 
Act  itself.     This  question,  which  appears  to  have  been 
at  one  time  open  to  some  doubt,(A)  may  be  looked  upon 
as  now  finally  set  at  rest  by  the  case  of  North  British 
Bail.  Co.  v.  Tod  (1846),  12  CL  &  F.  722.     In  that  case 
plans   and    sections    of    an    intended    railway   had,    in 
pursuance  of  standing  orders  of  the  House   of    Lords, 
been  exhibited,  and  it  appeared  that  according  to  these 
plans  the  railway  would  intersect  the  approach  to  the 
respondent's  housQ  at  a  point  about  500  feet  from  his 
lodge  and  at  a  depth  of  about  15  feet  below  the  surface. 
The  respondent,  relying  on  these  representations,  abstained 
from  opposing  the  appellants'  Bill  in  Parliament.     After 
the  Bill  had  received  the  royal  assent  rhe  appellants 
served  the  respondent  with  a  notice,  by  which  it  appeared 
that   they  intended  to   carry  their   railway  across  his 
approach  in  a  totally  different  manner  from  that  described 
in  the  plans  and  sections  which  they  had  deposited  ;  con- 
sequently, the  respondent  applied  to  the  Court  for  an 
injunction   to    re3train   them   from   carrying   out    their 
undertaking  in  a  manner  different  from  that  described  in 
their  plans.     The  Court  below  granted  the    injunction 


(g)   Vide  ante^  p.  143. 

(A)  "  I  found  toat  wbat  had  certainly  been  very  mncb  the  opinion  of  the 
profession  in  ibis  country,  namely,  tbat  the  parties  were  bound  by  the  exhibi- 
tion of  such  plans,  had  met  with  a  very  wholesome  correction  by  the  doctrine 
laid  down  by  Lord  Kldon  in  Heriot'B  Hoapital  cane  (1844),  2  Dow  301 ''  : 
per  Lord  Cottenham,  North  Britith  JiaiL  Co.  t.  Tod  (1846),  12  CI.  &  F. 
722,  at  p.  732. 


516  Nature  and  Ccmstruction  of  Private  Acta. 

prayed  for,  but  the  House  of  Lords,  on  appeal,  reversed 
this    decision,    and,    in    delivering    his   judgment.   Lord 
Cottenham    said    as    follows :  "  The    plans    which    are 
required  to  be  exhibited  by  the  Standing  Orders,  except 
so  far  as  they  are  made  part  of  the  Act,  are  entirely  out 
of  the  question.     When  we  are   looking   to    what   the 
rights  of  the  parties  are,  we  can  only  look  to  the  Act  of 
Parliament  by  which  these  rights  are  regulated.     Plans 
or  proceedings  previous  to  the  enactment  can  have  na 
effect   upon    the   enactments    themselves."      And  Lord 
Campbell  added :  "  What  is  the  construction  of  the  Act 
of  Parliament?     The  Act  of  Parliament  must  be  con- 
sidered as  overruling  and  doing  away  with  everything 
that  has    taken  place  prior  to  the  time  when  the  Act 
of  Parliament  passed,  and  renders  the  representation  or 
proposal  of  the  company,  pending  the  Act  of  Parliament, 
of  no  avail.     Many  cases  have  occurred  in  the  common 
law  courts  in  which  it  has  been  held  that  everj'thing 
that  takes  place  before  a  written  contract  is  signed  by 
the  parties,  is  entirely  to  be  disregarded  in  construing 
the  contract  by  which  they  are  bound.    If  the  respondent 
had  been  cautious  ....  he  would  have  had  a  special 
clause  introduced  into  the  Act   to   protect    his   rights. 
....  But   he    abstained    from   introducing   any    such 
clause,  and  therefore  he  must  be  considered  as   having 
acceded  to  the  company  having  all  the  powers  which  the 
Act  confers  upon  them,  under  which  powers  they  are  at 
liberty  to  deviate  in  the  manner  proposed." 
cuuMificatios        Acts  regulating  railway  and  canal  and  water  and  gas 
private^Acte.^   Companies  contain  provisions  of  several  kinds.     The  main 
are — 

(1)  Those  affecting  the  internal  constitution  of 
the  company. 

(2)  Those  regulating  the  dealings  of  the  com- 
pany with  passengers  or  owners  of  goods  to  be 
carried. 

(3)  Those  affecting  the  Crown  or  local  authorities. 

(4)  Those  empowering  the  acquisition  of  lands. 
Ever)^  private  Act  passed  for  the  purpose  of  carrying 
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out  some  general  scheme  (as,  for  instance,  the   making  General 
of  a  railway  or  the  supplying  of  a  certain  district  with  prf^  let 
water  or  gas),  must  contain  general  clauses,  by  which  the  Jy^ci^Sses^^ 
general  scheme  is  regulated,  such  coming  under  heads  nature  of  bar- 
(1),  (2),  and  (3).     "Many  of  the  provisions  of -Acts  of  particuUr  ia. 
Parliament  constituting  companies,"  said  Bramwell,  L. J.,  ^^^^«- 
in  Att,-Gen.  v.  Gh-eat  Eastern  Rail.  (7o.  (1878),  11  Ch.  D. 
501,  "are  not  provisions  as  between  the  companies  and 
the  public,  but  agreements  among  the  shareholders  inter 
se,  which  constitute  their  agreement  of  partnership,  their 
instrument  of  settlement."     As  to  heads  (2),  (3),  the  Act 
is  substantially  public. 

The  clauses  under  head  (4)  do  not  affect  the  public 
at  large,  but  only  the  owners  of  lands  through  or 
near  which  the  works  of  the  company  are  carried. 
They  are  subdivided  into  two  kinds  of  clauses — namely, 
those  which  are  in  the  nature  of  private  bargains  with 
certain  particular  individuals,  which  we  may  call  par- 
ticular clauses;  and  those  by  which  the  object  to  be 
effected  is  regulated,  which  may  be  termed  general 
clauses.  In  construing  private  Acts  the  particular 
clauses  ought  not  to  have  any  effect  upon  the  construc- 
tion of  the  general  clauses  under  any  of  the  heads 
indicated.  This  rule  of  construction  was  enunciated 
by  Lord  Cairns  in  Ea^t  London  Rail.  Co.  v.  Whitchurch 
<1875),  L.  R.  7  H.  L.  89,  and  was  adopted  by  the 
House  of  Lords.  "  These  clauses,"  said  he,  "  are  in  the 
nature  of  private  arrangements,  put  into  the  Act  at  the 
instance  of  particular  parties,  who  either  act  with  greater 
•caution  than  other  parties,  or  act  with  a  desire  to  make 
a  better  bargain  for  themselves  than  other  parties  have 
made.  They  are  not  put  in  by  the  Legislature  as  part 
of  a  general  scheme  of  legislation  which  it  desires  to 
express,  but  they  are  in  the  nature  of  particular  con- 
tracts^ and  ought  not  to  have  any  effect  upon  the 
ijonstruction  of  a  general  clause." 

In  Merscu  Bocks  and  Harbour  Board  v.  Henderson  Beferenoe  to 
(1888),  13  App.  Cas.  599,  the  portions  of  a  private  Act^,.^/^" 
relating  to  tonnage  dues  upon  export  and  import  were 
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construed  by  reference  to  the  Customs  Acts  in  force  at 
the  time  when  the  private  Act  was  passed,  inasmuch  as 
they  create  the  machinery  and  regulate  the  trade  and 
commerce  of  the  country  in  respect  of  export  and  import^ 
and  are  therefore  those  from  which  the  Legislature  would 
naturally  adopt  the  phraseology  when  imposing  dock 
rates  in  respect  of  trade  in  goods  to  and  from  a  port 
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1.  "It  is  said  in  the  books,"  said  Wigram,  V.C.,  in  Dawson  Private  Acts 
V.  Paver  (1844),  5  Hare  415,  at  p.  434,  "  that  public  Acts  t^r^n^e^^ 
bind  all  the  Queen's  subjects.  But  of  private  Acts  of  Parlia- 
ment it  is  said  that  they  do  not  bind  strangers,  unless  by 
express  words  or  necessary  implication  the  intention  of  the 
Legislature  to  affect  the  rights  of  strangers  is  apparent  in  the 
Act."  "  If  in  a  local  and  personal  Act,"  said  Lord  Black- 
bum  in  liiver  Wear  Commissioners  v.  Adamson  (1877), 
2  App.  Cas.  766,  "  we  found  words  that  seemed  to  express 
an  intention  to  enact  something  quite  unconnected  with 
the  purpose  of  the  promoters,  and  which  the  committee 
would  not,  if  it  did  its  duty,  have  allowed  to  be  introduced 
into  such  an  Act,  I  think  the  judges  would  be  justified  in 
putting  almost  any  construction  on  the  words  that  would 
prevent  its  having  that  effect."  In  Lucy  v.  Levington 
(1671),  1  Vent.  176,  it  was  said  that  "  every  man  is  so 
far  a  party  to  a  private  Act  as  not  to  gainsay  it,  but 
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not  so  as  to  give  up  his  interest.  Tis  the  great 
question  in  Barringtmi's  case  (1611),  8  Rep.  136.  The 
matter  of  the  Act  there  directs  it  to  be  between  the 
foresters  and  the  proprietors  of  the  soil,  and  therefore  it 
shall  not  extend  to  the  commoners  to  take  away  their 
common.  Suppose  an  Act  says,  Whereas  there  is  a  con- 
troversy concerning  land  between  A.  and  B.,  it  is  enacted 
that  A.  shall  enjoy  it,  this  does  not  bind  others,  though 
there  be  no  saving  clause,  because  it  was  only  intended 
to  end  the  difference  between  these  two." 
Private  Act  A  private  Act  binds  all  parties  named  in  it,  whether 

tiesuame^in  ^^  ^^^  they  Concurred  in  passing  it.  This  was  much 
it  or  not.  discusscd  in  the  case  of  Earl  of  Shrewsbury  v.  Scott 
(1859),  6  C.  B.  N.  S.  1.  The  facts  of  that  case,  so  far  as 
relates  to  this  point,  were  that  in  1718  a  private  Act, 
6  Geo.  1,  c.  29,  was  obtained  to  settle  the  Shrewsbury 
estates,  and  by  s.  8  of  that  Act  it  was  enacted  that  the 
estates  should  always  follow  the  title  and  should  be 
inalienable,  but  the  section  contained  a  proviso  that,  if 
the  first  or  any  other  son  of  the  then  earl  or  any  the 
heirs  male  of  any  such  son  should  abjure  the  Catholic 
religion  and  become  a  Protestant,  his  disability  to  alienate 
should  cease.  In  1856  the  then  earl,  being  tenant  in 
tail,  alienated  the  estates,  and  one  of  the  grounds  relied 
upon  by  the  alienee  was  that  the  private  Act  of  1718 
was  not  binding  upon  any  tenant  in  tail,  the  tenant  in 
tail  in  1718  not  having  been  a  party  to  the  Act.  As 
to  this  argument,  Cockburn,  C.J.,  in  his  judgment  said : 
"  We  have  been  reminded  that  a  private  Act  of  Parlia- 
ment has  been  said  upon  high  authority  to  be  little  more, 
if  anything,  than  a  private  conveyance  between  those  who 
are  parties  to  it,  and  to  a  certain  extent  I  agree  in  that 
proposition.  Becitals  in  a  private  Act  could  never  bind 
persons  who  were  not  parties  to  the  Act  Provisions, 
however  general  in  their  terms,  could  not  be  held  to 
affect  the  rights  of  parties  who  were  not  before  Parlia- 
ment and  whose  rights  were  never  intended  to  be 
affected.  Thus,  if  a  tenant  for  life  should  obtain  power 
to  convey  an  estate  in  fee,  no  Court  would  hold  that  it 
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could  have  been  the  intention  of  the  Legislature  to  bind 
a  remainderman  who  was  not  a  party  to  the  Act  or 
named  in  it.  But  if  an  Act  in  positive  and  express 
terms  professes  to  affect  and  does  affect  the  rights  of 
parties  named  in  it,  it  is  quite  impossible,  as  it  seems  to 
me,  to  maintain  that  a  court  of  law  is  not  bound  to  give 
effect  to  the  provisions  of  such  an  Act,  although  such 
parties  may  not  have  concurred  in  passing  it." 

A  private  Act  binds  all  parties  named  in  it,  whether  aud  whether 
they  have  had  notice  of  its  introduction  into  Parliament  had  notioTof 
or  not.  This  was  pointed  out  in  Udiriburgh  Bail,  Co.  v.  i^o^jjl'to^par. 
Waitchope  (1842),  8  CI.  &  F.  710,  in  consequence  of  aiiament. 
note  appended  to  his  interlocutor  by  the  Lord  Ordinary 
to  the  effect  "  that  he  is  by  no  means  satisfied  that  due 
parliamentary  notice  was  given  to  the  pursuer,  previous 
to  the  introduction  of  the  private  Act  for  regulating  the 
Edinburgh  Railway  Company  ....  and  that  he  should 
strongly  be  inclined  to  hold  that  rights  previously  estab- 
lished could  not  be  taken  away  by  a  private  Act,  of 
which  due  notice  was  not  given  to  the  party  meant  to 
be  injured."  As  to  this  Lord  Cottenham  said,  p.  720  :  "It 
appears  that  in  the  Court  below  an  impression  e^sted  that 
an  Act  of  Parliament  might  or  might  not  be  binding  on 
parties  according  as  there  might  or  not  be  proof  that  the 
individual  to  be  affected  by  it  had  had  notice  of  the  Act 
while  in  progress  through  the  two  Houses  [that  the 
standing  orders  for  the  protection  of  private  rights  not 
having  been  complied  with,  the  authority  of  the  Act  of 
Parliament  itself  woidd  be  affected  (a)].  There  is  no 
foundation  for  such  an  idea,  but  such  an  impression 
appears  to  have  existed  in  Scotland,  and  I  express  my 
clear  opinion  upon  it,  that  no  such  erroneous  idea  may 
exist  in  future."  And  Lord  Campbell  added,  p.  723  :  "  The 
Lord  Ordinary  seems  to  have  been  of  opinion  that  if  this 
Act  professed  to  take  away  Mr.  Wauchope's  rights,  it 
would  have  had  that  effect  only  if  due  notice  had  been 
given  him  of  the  introduction  of  the  Bill  into  the  House 


(a)  Iax.  cit.  p.  720,  per  Lord  Brougham. 
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of  Commons,  bat  that,  notice  not  having  been  given  to  him, 
it  could  not  have  such  effect,  but  became  wholly  in- 
operative. I  cannot  but  express  my  surprise  that  such 
a  notion  should  ever  have  prevailed.  There  is  no 
foundation  whatever  for  it.  All  that  a  Court  of  justice 
can  do  is  to  look  to  the  Parliamentary  Soil.  If  from  that 
it  should  appear  that  a  Bill  had  passed  both  Houses  and 
received  the  royal  assent,  no  Court  of  justice  can  inquire 
into  the  mode  in  which  it  was  introduced  into  Parliament, 
or  into  what  was  done  previous  to  its  introduction,  or 
what  passed  in  Parliament  during  its  progress  in  its 
various  stages  through  both  Houses." 

2.  "If  need  was,"  said  Erie,  C.J.,  in  CahUl  v.  London  and 
aisobindsaii    J^^.  JT.  i2aiZ.  Cl>.  (1861),  10  C.  B.  N.  S.  154,  at  p.  172,  «  I 

persons  dealing  \  />  »        r-  » 

with  a  com-  should  be  prepared  to  hold  that,  where  a  company  is  created 
^it  ^^'^  by  Act  of  Parliament,  having  privileges  and  rights  granted 
to  them  and  liabilities  and  duties  imposed  upon  them  in 
respect  of  their  incorporation,  parties  dealing  with  them 
must  be  taken  to  be  cognizant  of  the  provisions  of  the 
Act  of  Parliament  granting  those  privileges  and  rights 
and  imposing  those  duties  and  liabilities,  although  it  be  a 
private  Act."  This  dictum  of  Erie,  C.J.,  which  was 
acquiesced  in  by  Willes,  J.,  and  Byles,  J.,  is  now  well 
established  as  a  statement  of  the  law. 

3.  In  the  absence  of  any  indication  of  intention  on  the 
part  of  the  Legislature,  local  Acts  are  not  repealed  by 
public  general  Act<».(J) 

"There  is  another  rule  which  has  been  laid  down, 
which  is  a  good  rule  if  it  is  properly  applied,  namely, 
that  where  there  has  been  a  particular  rule  established 
by  custom  or  by  statute,  where  there  is  some  particular 
law  standing,  and  a  subsequent  enactment  has  general 
words  which  would  repeal  the  particular  law  or  particular 
custom  if  they  were  taken  in  all  their  generality,  yet 
nevertheless  the  first  particular  law  is  not  to  be  repealed 
unless  there  is  a  sufficient  indication  of  intention  to  repeal 


Repeal  of 
special  by 
general  Act. 


(6)  Fitzgerald  v.  Champveyi  (1861)   30  L.  J.   Cb.  777.     Vide  ante, 
pp.  357,  360. 
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it.  It  is  not  to  be  repealed  by  mere  general  words  ;  the 
two  may  stand  together,  the  first,  the  particular  law, 
standing  as  an  exceptional  proviso  upon  the  general  law. 
And,"  he  continued,  "  I  think,  on  consideration,  and 
after  looking  into  the  cases  which  have  been  referred  to, 
that  although  the  doctrine  itself  is  sound,  it  was  mis- 
applied in  this  case."  He  went  on  to  point  out  that  in 
all  the  cases  cited  (c)  there  was  a  statute  in  favour  of  a 
I)articular  class  of  persons  or  the  property. 

In  the  Clauses  Acts  of   1845  and  1847  provisions 
are  inserted  requiring  promoters  to  keep  a  copy  of  their 
private  Act  and  to  give  access  to  it  on  demand.     There  Repeal  of 
is  no  positive  rule  (rf)  which  prevents  a  pubUc  Act  from  Ey  ^42 
being   repealed    either   expressly  or  by  implication    by  ^^^ 
a  private  Act ;  but,  as  Malins,  V.C,  said  in  Perriiig  v. 
Trail  (1874),  L.  E.  18  Eq.  91,  "  a  Court  ought  never  to 
presume  an  intention  to  modify  or  repeal  a  public  Act 
by  a  private  one,"  for  private  Acts  "  demand  peculiar 
vigilance,  lest  public  la^s  be  lightly  set  aside  for  the 
benefit  of  particular  persons  or  places."(^) 

In  City  and  South  London  Rail.  Co.  v.  London  CourUy 
Council  (1891),  2  Q.  B.  513,  it  was  held  that  the  Act  regu- 
lating  the  undertaking  of  the  company  exempted  them 
from  the  Metropolitan  Building  Acts.  It  is  more 
accurate  to  describe  the  effect  of  a  private  or  a  public 
Act  by  saying  that  the  former  creates  an  exception  or 
exemption  than  by  saying  that  it  effects  a  repeal. 

A  local  and  personal  Act  does  not  repeal  public  Acts  Effect  of  local 

,   . .        .      .         , .  Acts  on  taziDg 

relatmg  to  taxation.  Acts. 

The  Mersey  Docks  and  Harbour  Act,  1857,  s.  284, 
provides  for  the  application  of  moneys  collected,  levied, 
borrowed,  and  raised  or  received  under  the  Act,  and  con- 
cludes :  "  except  as  aforesaid  such  moneys  shall  not  be 
applied  by  the  board  for  any  other  purpose  whatsoever." 


(c)  Ix)rd  Blackburn  in  Oarnett  t.  Bradley  (1878),  3  App.  Cas.  at  p.  967. 

(d)  May,  Parl.Pmct.  (9th  ed.)  p.  753,  states  that  7  &  8  Geo.  4,  c.  31,  was 
amended  b^  2  &  3  Will.  4.  c.  Izzxviii.  (local  and  personal),  and  that  in 
1864  the  CitT  of  liondon  Tithes  Act  repealed  a  public  Act  of  Henry  VIII. 

(«)  May,  Pari.  Pract.  (9th  ed.)  p.  753. 
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S.  285  provides  for  liability  to  local  and  parochial 
rates,  but  the  Act  is  silent  as  to  imperial  taxation.  It 
was  thereupon  contended  in  Mersey  Docks  v.  Liusas  (1883X 
9  App.  Cas.  891,  that  the  Mersey  Docks  and  Harbour 
Board  were  exempted  from  liability  to  income  tax  beyond 
the  sum  paid  as  interest  on  the  debt  incurred  for  the 
acquisition  and  working  of  their  property. 

Lord  Selbome  said(/) :  "  In  advising  the  House  in  Mer- 
sey Docks  V.  Cameron  {g)  and  [in]  Jones  \,  Mersey  Docks jiji)  my 
noble  and  learned  friend  [Lord  Blackburn],  who  then  de- 
livered the  opinion  of  the  judges,  which  was  adopted  by  the 
House  in  a  case  where  there  was  no  such  special  clause  [as 
s.  285],  said,  'There  are  no  negative  words  prohibiting 
the  application  of  the  mtes  to  payment  of  the  poor  rates, 
and  we  think,  in  conformity  with  the  decision  in  Tyiu 
Commissioners  v.  Chirton,{i)  that  enactments  directing 
that  the  revenue  shall  be  applied  to  certain  purposes  and 
no  other,  are  directory  only,  and  mean  that,  after  all 
charges  imposed  by  law  on  the  revenue  have  been  dis- 
charged, the  surplus,  or  free  revenue,  which  otherwise 
might  have  been  disposed  of  at  the  pleasure  of  the 
recipients,  shall  be  applied  to  these  [the  specified]  pur- 
poses.' "  After  expressing  full  concurrence  with  the  opinion 
quoted,  Lord  Selbome  added  (p.  902):  "Even  inde- 
pendently of  the  sound  general  doctrine  laid  down  in  the 
passage  which  I  have  read  ....  it  seems  to  me  that 
the  view  expressed  in  the  Court  of  Appeal  {k)  is  perfectly 
right,  and  that  it  would  be  a  very  strange  thing  indeed, 
and  wholly  inconsistent  with  the  principles  which  are  well 
established  as  to  the  construction  of  Acts  of  Parliament^ 
and  I  may  say  more  especially  of  local  and  personal  Acts 
of  this  nature,  of  duties  given  to  the  Crown,  taxes  im- 
posed by  the  authority  of  the  Legislature  by  public  Acta 
for  public  purposes  were  held  to  be  taken  away  by 
general  Acts  of  this  kind  in  a  local  and  personal  Act 

(f)  Loc.cit.dOh 

Cy)  (1865)  11  H.  L.  C.  443,  480.  (h)  Ibid, 

(t)  (1859)  1  E.  &je.  516. 

(^•)   Not  reported. 
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and  an  Act  in  which  the  Crown  is  nowhere  mentioned 
8o  as  to  be  bound  by  it.  The  addition  of  an  express 
saving  clause  as  to  parochial  and  local  rates  cannot,  in 
my  opinion,  prevent  the  application  to  public  taxes  of 
the  principles  which,  upon  the  enacting  words,  would 
otherwise  have  been  applicable." 

The  same  learned  lord  pointed  out  another  difficulty — 
viz.,  that  income  tax  is  imposed  in  one  sense  in  each 
year  by  the  Continuance  Acts,  or  the  Acts  varying  the 
rate  from  time  to  time ;  and  in  another  sense  by  the 
Income  Tax  Act,  which  is  referred  to  and  incorporated  in  6  &  6  vict. 
subsequent  Acts ;  so  that  the  tax  may  be  said  to  be  im-  ^'  ^^' 
posed  subsequently  to  any  given  local  Act  under  which 
exemption  is  claimed.(/) 

"  It  is  a  rule  of  law,"  Turner,  L.J.,  is  reported  to  have  K<»peRi  of 
said  in  Birkenhead  Trustees  v.  Laird  (1854),  23  L.  J.  Ch.  Ey^^^^atf 
458,  "that  one  private  Act  of  Parliament  cannot  repeal -a^^*- 
another,  except  by  express  enactment  ....  that  is  to 
say,  the  rule  of  law  as  to  the  construction  of  such  Acts 
is  not  to  do  anything  which  would  be  in  effect  a  repeal 
of  any  clause,  unless  in  the  subsequent  Act  some  words 
are  inserted  which  would  operate  as  an  express  repeal  of 
the  former.(m)  ....  That  appears  to  be  the  rule  as  laid 
down  by  the  learned  Judge  Jenkins  in  his  work  called 
Eight  Centuries  of  Eeports,  where,  in  the  Fifth  Century, 
Case  11,  he  lays  it  down  that  '  a  special  statute  does  not 
derogate  from  a  special  statute  without  express  words  of 
abrogation.' " 

4.  It  is  said  by  Blackstone  {n)  that  a  private  Act,  it  is  said  that 
"  when  obtained  upon  fraudulent  suggestions,  hath  been  ma" be*re^*'^ 
relieved  against."     And  this  proposition  is  adopted  by  1*'®''^^  ?fif»j°8*' 
Cruise. ((?)      Cruise,  however,  points  out(p)  that  formerly  fraud. 
any  Act  of  ParUament,  private  as  well  as  public,  "  was 


(/)  Cf.  Commissioners  of  Income   Tax  v.  Femsel  (1891),  A.  C.  632,  at 
p.  591,  per  Lord  Macnaehtoii. 

(m)  This  dictum  of  1  uroer,  L.J.,  is  not  contained  in  the  report  of  the  case 
in  4  De  G.  M.  &  G.  742. 

[n)  2  Comm.  346. 

[0)  Digest,  ToL  6,  tit.  Private  Act,  s.  60  (p.  28,  ed.  1824). 
})  Ijoc.  eit.  8.  49. 
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considered  as  an  assurance  of   so  high  a  nature  that 
although  it  was  obtained  by  fraud  yet  it  could  not  be 
relieved  against  by  any  of  the  Courts  of  law  or  equity, 
but  only  by  the  power  that  made  it,  that  is,  by  Parlia- 
ment."    In  support  of  Blackstone's  proposition   Cruise 
gives  an  abstract  of  the  case  of  Mackenzie  v.  Stuart, 
decided  by  the  House  of  Lords  on  appeal  from  the  Court 
of  Session  in  1754  ;  and  cites  the  case  of  Biddulph  v. 
Biddvlph,  decided  by  the  House  of  Lords  in  1790.     In 
neither  of  these  cases,  however,  is  the  doctrine  discussed, 
or  any  reasons  given  for  the  decision.     The  question  has 
never  been  solemnly  discussed  in  any  modern  case.     In 
Stead  V,  Carey  (1845),  1  C.  B.  496,  at  p.  516,  Cresswell, 
J.,  said,  "  It  is  something  new  to  impeach  an  Act  of  Par- 
liament by  a  plea  stating  that  it  was  obtained  by  fraud ; " 
and  in  Waterford  Bail.  Co.  v.  Logan  (1850),  14  Q.  B.  672, 
the  Court  refused  to  allow  a  plea  alleging  that  '*  the  Act 
was  obtained  by  the  fraud  of  the  plaintiffs,"(^)  and  the 
proper  course  to  adopt  when  a  Bill  or  clause  is  smuggled 
through  Parliament  is  to  bring  in  a  Bill  to  repeal  the 
clause  in  question.(r) 
OanBacret  5.  It  is  also  Said  that  in  England  (s)  any  agreement 

I^lmentifor*  which  may  be  made  to  disarm  opposition  to  a  Bill,  and 
obtaining  a      wMch  is  intended  by  both  parties  to  the  agreement  to  be 
be  Bet  aside?    kept  sccrct,  wiU  be  held  invalid  as  being  a  fraud  upon 
the  Legislature,  and  contrary  to  the  principles  of  pubhc 
policy.     Thus,  in   Vauxhall  Bridge  Co,  v.  Earl  Spen4xr 
(1817),  2  Madd.  356,  it  appeared  that,  in  order  to  induce 

{q)  See  also  di/Aa  of  Willes,  J.,  in  Lu  v.  Bude  (1871),  L.  a  6  C.  P.  380, 
cited  ante,  p.  81 . 

(r)  The  Torquay  Harbour  and  District  Act,  1886,  s.  38,  as  to  Sundaj 
processioDS,  was  repealed  in  1888  by  a  Pier  and  Harbours  Confirmation  Act 
(No.  2).  A  private  Hll  is  now  before  Parliament,  promoted  by  the  Salvation 
Army,  to  repeal  a  similar  clause  in  the  Eastbourne  Improvement  Act,  1885. 

(«)  "  In  America,''  said  Sedgwick  in  his  treatise  on  Statutory  Law  (2nd  ed.), 
p.  53,  "contracts  made  with  a  view  to  secure  the  passage  of  legislativs 
enactments  have  been  held  to  be  void  as  against  public  policy.  Thus  a 
contract  to  procure  the  passage  of  an  Act  by  the  Legislature  by  using  personal 
influence,  to  pay  a  sum  for  withdrawing  opposition  to  the  piusage  oT  a  law 
touching  the  interests  of  a  corporation,  nave  all  been  held  void."  See  May 
Pari.  Pract.  (9th  ed.)  p.  756,  note  2. 
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the  proprietors  of  Battersea  Bridge  not  to  oppose  a  private 
Act  which  the  Yaaxhall  Bridge  Company  were  applying 
to  Parliament  for,  the  plaintifis  paid  into  the  hands  of 
trustees  a  certain  sum  of  money,  which  was  to  be  handed 
x>ver  to  the  defendants,  the  proprietors  of  Battersea 
Bridge,  as  soon  as  the  Act  was  passed.  No  opposition 
was  made  to  the  Bill  by  the  defendants,  and  the  Act 
was  passed,  but  the  plaintiffs  then  disputed  the  right  of 
the  defendants  to  have  this  sum  of  money  handed  over 
to  them,  on  the  ground  that  the  agreement  not  to  oppose 
the  passing  of  the  Act  was  invalid,  as  being  a  fraud  upon 
the  Legislature  and  contrary  to  public  policy.  And  so 
it  was  held  by  the  Court  "This  agreement,"  said 
Plumer,  V.C,  "  was  secretly  made  during  the  pendency 
of  the  Bill  in  Parliament,  and  that  secrecy  is  the  great 
ground  of  objection  to  it.  ...  .  The  object  of  the  agree- 
ment was  to  prevent  an  opposition  to  the  Bill  in  Parlia- 
ment, and  it  was  to  be  concealed  from  the  Legislature. 
Such  an  underhand  agreement  was  a  fraud  upon  the 
Legislature  and  contrary  to  principles  of  public  policy. 
The  contract,  therefore,  is  invalid."(^)  But  it  seems  from 
the  case  of  Lord  Hmoden  v.  Simpson  (1839),  10  A.  &  E. 
817,  that  the  mere  fact  of  an  agreement  of  this  kind 
being  kept  secret  is  not  sufficient  to  invalidate  it;  it  must 
also  be  proved  that  there  was  an  intention  to  deceive  the 
Legislature  by  making  some  false  representation  to  it. 
In  Lord  Howden  v.  Simpson  it  appeared,  said  the  Court, 
"  that  the  plaintiff  and  the  defendant  had  agreed  together 
to  represent  to  the  Legislature  the  line  of  road  described 
in  the  then  pending  Bill  as  the  line  which  was  to  be 
adopted  and  acted  upon,  whilst,  in  truth,  they  intended 
at  the  time  to  apply  for,  and  adopt  and  act  on,  another, 
if  obtained The  supposed  fraud  [therefore]  con- 
sists in  an  intention  to  make  a  false  representation  to  the 
Legislature,  by  stating  the  object  of  the  adventurers  to 


(0  Reversed  by  Lord  Elion  on  appeal  (1821),  Jac.  64,  on  other  grounds. 
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be  to  cany  one  line  into  effect  and  concealing  the  design 

of  applying  for  another It  is  not  enough  that  the 

existence  of  such  an  agreement  was  at  the  time  of  enter- 
ing into  it,  and  afterwards,  in  fact,  kept  secret  from  the 
Legislature  and  all  the  world  besides  by  both  parties 
The  quality  of  the  agreement,  whether  fraudulent  or  not, 
must  depend  upon  the  intention  of  the  parties  to  it  at 
the  time  of  making  it,  and  if  there  did  not  then  exist  the 
intention  of  deceiving  the  Legislature,  by  concealing  from 
it,  whilst  the  petitioners  were  asking  for  one  set  of  powers, 
the  purpose  of  asking  afterwards  for  others,  the  agreement 
cannot  be  void."  So,  also,  in  Shrewsbury  RaU.  Co.v.  London, 
and  North-Western  Bail.  Co.  (1849),  2  Mac.&  G.  324, it 
appeared  that  a  Bill  hcd  been  brought  in  for  the  purpose 
of  enabling  one  company  to  grant  to  another  company 
a  lease  of  certain  lines  of  railway,  and  this  Bill  was 
opposed  by  a  third  company,  but  ultimately  an  agree- 
ment was  come  to,  by  which,  in  consideration  of  the 
third  company  withdrawing  their  opposition,  the  other 
two  companies  engaged  to  conduct  their  traffic  in  a 
certain  specified  way,  so  as  not  to  prejudice  the  interests 
of  the  third  company.  On  a  Bill  being  filed  to  enforce 
this  agreement,  it  was  contended  that  the  agreement  was 
a   fraud  upon  Parliament.     **I   cannot,  however,"  said 

Lord  Cottenham,  "  see  how  that  can  be  the  case 

It  cannot  be  said  that  the  parties  could  not  come  to  a 
private  arrangement  between  themselves.  The  opposi- 
tion to  a  Bill  must  be  supposed  to  be  for  the  purpose  of 
guarding  the  particular  interest  of  the  parties  opposing. 
If  those  objects  are  attained  by  any  private  arrangement, 
it  is  no  fraud  on  Parliament." 
Creatmgnew  6.  Although  the  Legislature  can  undoubtedly  in  a 
private^Act.^^  private  Act,  by  specific  enactment  and  in  terms,  make 
any  provision  it  pleases  for  a  particular  state  of  circum- 
stances, it  has  been  held  that  Parliament  cannot  by  a 
private  Act  in  a  specific  and  particular  case  confer  upon 
a  Court  of  justice  a  jurisdiction  to  do  something  which 
is  beyond  the  general  jurisdiction  of  tliat  Court,  and  any 
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>rovi8ion  in  a  private  Act  professing  to  do  so  would  be 
noperative.      In   Green  v.  Mortimer  (1860),   3    L.   T. 
542,  by  a  private  Act  called  Carew's  Estate  Act,  1857, 
certain  lands  and  stock  were  vested  in  trustees  to  pay  the 
yearly  income  to  C,  and  it  was  enacted  that  the  Court  of 
Z/hancery  might,  so  far  as  the  rules  of  law  and  equity  and 
bhe  jurisdiction  of  the  Court  would  admit,  make  orders  so 
Eis  to  insure  that  the  life  estate  of  C.  should  be  inalien- 
Eible.     By  an  agreement  made  with  one  Ford  C.  coven- 
Etnted  to  charge  his  life  interest  with  the  payment  of  a 
certain  sum  of  money,  but  by  an  order  of  the  Court  made 
subsequently  to  the  agreement  it  was  ordered  that  the 
whole  of  the  income  payable  to  C.  for  his  life  should  be 
inalienable  by  him,  and  from  time   to   time  when  it 
became  payable  should  be  applied  solely  for  his  exclusive 
personal  enjoyment.     Upon  this  a  Bill  was  filed  by  the 
plaintiff  on  Ford's  behalf  against  the  trustees,  submitting 
that  notwithstanding  the  order  Ford  was  entitled  to  a 
charge  in  accordance  with  the  agreement  made  by   C. 
with  Ford.     To  this  Bill  the  trustees  demurred,  and  con- 
tended that  C.  took,  not  a  life  estate  simplidter,  but  an 
inalienable  life  estate  which  it  was  plainly  the  object  of 
the  Legislature  to  confer  upon  him.     But  the  Lord  Chan- 
cellor (Lord  Campbell),  in  giving  judgment  against  the 
demurrer,  expressed  his  great  surprise  that  such  an  Act 
should  appear  upon  the  statute  book ;  it  must  have  been 
passed  per   incuriam.     The   Act    contained   something 
which  was  quite  absurd,  and  in  terms  gave  the  Court 
power  to  do  that  which  was  quite  impossible,  for  it  was 
clear  that  the  Court  could  have  no  power  to  do  that 
which  the  Act  professed  to  empower  it  to  do.     The  order 
by  which  the  declared  intentions  of  the  Act  were  to  be 
carried  out  was  vitra  vires  of  the  Court,  for  there  could 
be  no  power  to  give  such  a  quaUfication  to  C/s  interest. 
There  must  be  the  same  power  in  C.  to  encimiber  his 
estate  as  if  the  Act  had  never  passed. 

But  this  decision  stands  by  itself  as  a  warning,  and  not 
as  a  precedent.     A  very  large  number  of  Acts,  usually 
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described  as  private,  do  create  a  new  jurisdiction,  and  new 
ofirences.(2t)  And  in  Cairns  v.  Linton  (1889),  16  Kettie 
(Justiciary)  84,  the  Court  of  Session  felt  constrained  to 
hold  that  a  local  Act  had  given  the  Sheriff  of  Midlothian 
a  large  jurisdiction  in  the  rest  of  Scotland  as  to  execution 
of  process. 

(u)  E^,^  the  Eaatboone  Improrement  Act,  1885. 


APPENDIX  A. 


CEBTAIN  WORDS  AND  EXPRESSIONS,  USED  IN  STATUTES,  WHICH 
HAVE  BEEN  JUDICIALLY  OR  8TATUTABLT  EXPLAINED. 

Absence,  in  20  &  21  Yict.  c.  85,  s.  28,  with  regard  to  a  lawsuit,  means 
non-appearance  in  the  suit,  and  not  absence  without  knowledge 
or  notice  of  the  suit.  PhiUipa  v.  PhiUips  (1866),  L.  R.  I  P.  <S^ 
M.  169. 

Absolute  (assionmbnt),  in  Judicature  Act,  1878,  s.  25  (6),  means  an 
assignment  absolute  in  form  and  intended  to  operate  in  substance 
by  passing  the  legal  property  in  the  chose  in  action^  even  if  it 
contains  a  trust  in  respect  of  the  amount  recorded  in  respect  of 
the  chose  in  action.    Comfort  v.  Betta  (1891),  1  Q.  B.  787. 

AccoBDANCB  WITH  THE  FORM  (in),  does  not  mean  in  the  form,  i.e.,  not 
verbal  and  literal  following,  but  substantial  following  of  the 
form.  TTuymaa  v.  Kelh/  (1888),  18  App.  Cas.  506,  519 ;  Re  Heed^ 
tine  (1891),  1  Ch.  464,  472. 

Acquisition  of  gain,  in  the  Companies  Act,  1862  (25  &  26  Yict.  c.  89), 
s.  4,  as  applied  to  a  company  or  society,  does  not  mean  the 
acquisition  of  gain  to  the  society  itself,  but  gain  to  any  member. 
Shaw  V.  Beneon  (1883),  11  Q.  B.  D.  563,  following  Padatow 
Total  Lose  Aeeociation  (1881),  20  Ch.  D.  187. 

Act  to  be  passed  in  the  present  session. — 43  Geo.  8,  c.  122, 
8.  2,  enacted  that  certain  duties  were  to  be  "  assessed  and  col- 
lected under  the  regulations  of  any  Act  to  be  passed  in  the 
present  session  of  Parliament  for  consolidating  certain  df  the 
provisions,  &c."  The  Act  was  passed  on  August  11,  1808, 
but  the  Act  "  for  consolidating  certain  of  the  provisions,  &c.," 
43  Geo.  8,  c.  99,  had  been  passed  on  July  27, 1808.  It  was  argued 
in  Nares  v.  Bowles  (1810),  14  East  510,  that  the  words  "to  be 
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passed  **  could  not  refer  to  43  Geo.  8,  c.  99,  as  it  had  been  passed 
prior  to  August  11.  ^'The  session/'  said  Lord  EUenboroiigh, 
''  is  a  thing  of  continuity,  and  therefore,  when  the  legislatoie 
speak  of  '  any  Act  to  be  passed  in  that  session,'  they  mean  any 
Act  that  shall  be  passed  from  the  commencement  to  the  concln- 
sion  of  the  session,  embracing  both  the  past  and  future  portions 

of  it In  referring  the  words  to  the  whole  period  of  the 

session,  we  violate  no  rule  of  grammar,  they  may  fairly  be  taken 
to  mean  any  Act  which  at  the  expiration  of  that  session  shall 
have  been  passed  for  the  purpose,  and,  with  reference  to  the 
whole  session  from  its  commencement,  it  is '  an  Act  to  be  passed 
in  that  session.' " 

Acnoir,  in  29  &  80  Yict.  c.  19  (Parliamentary  Oaths),  s.  5,  is  used  in 
its  generic  sense,  as  including  proceedings  by  the  Grown,  as 
well  as  by  the  subject;  Selbome,  L.C.,  BraoUaugh  v.  Clarh 
(1882),  8  App.  Gas.  at  p.  861  {diss.  Lord  Blackburn,  at 
p.  875). 

„      See  Cattae  of  CKtion,  infra^  p.  588. 

Actions  and  suits,  in  58  Geo.  8,  c.  216,  held  not  to  include  a  bank- 
ruptcy petition.     GvJthrit  v.  Fuk  (1824),  8  B.  &  G.  178. 

Acts  or  practiges,  in  s.  59  of  the  Stamp  Act,  1870,  c.  97,  s.  59  (see  now 
54  &  55  Yict.  c.  89,  s.  48),  means  *^  carries  on  business  with  a  guoft- 
permanent  habitat,"  and  points  to  a  series  of  acts,  and  not  to 
an  isolated  transaction  such  as  attending  a  taxation  on  a  retainer 
for  that  specific  purpose.  Be  HorUm  (1881),  8  Q.  B.  D.  434 
(Field  and  Gave,  JJ.). 

Address,  in  the  Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (45  k 
46  Yict.  c.  48),  ss.  8,  9,  does  not  mean  place  of  residence,  but  a 
place  where  the  witness  could  be  found  by  letter  or  call.  ^ 
Headtine  (1891),  1  Gh.  464. 

Adjoining  owner,  in  Metropolitan  Management  Act,  1855  (18  k  19 
Yict.  c.  120),  s.  85,  includes  a  tenant  for  years  of  part  of  a 
houfe.     FiUvngham  v.  Wood  (1891),  1  Gh.  51. 

Adjourn,  in  15  k  16  Yict.  c.  57,  s.  4,  is  used  m  its  popular  sense,  t.e., 
"  deferring  or  postponing  an  inquiry  to  a  future  day."  Fitz- 
geroMa  case  (1869),  L.  R.  5  Q.  B.  18. 

Admiralty. — The  Lord  High  Admiral  of  the  United  E[ingdom  for  the 
time  being,  or  the  Gommissioners  for  the  time  being  for  ezecut- 
ing  that  office.     Int.  Act,  1889  (c.  68),  s.  12  (4). 
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Admitted  bbt-opp,  in  the  County  Courts  Act,  1888,  c.  43,  s.  27,  means 
set-off  admitted  by  both  parties.  Hubbard  v.  GoodUy  (1890),  25 
Q.  B.  D.  156. 

Advantage,  in  the  Official  Secrete  Act,  1889  (52  &  58  Vict.  c.  69),  s.  7, 
includes  (1)  '^  any  office  or  dignity,  and  any  forbearance  to  demand 
any  money  or  money's  worth,  or  valuable  thing ; "  (2)  "  any  aid, 
vote,  consent,  or  influence,  or  pretended  aid,  vote,  consent,  or 
influence ; ''  and  (3)  ^'  any  promise  or  procurement  of  an  agree- 
ment or  endeavour  to  procure,  or  the  holding  out  of  any  expec- 
tation of  any  gift,  loan,  fee,  reward,  or  advantage  as  above 
defined." 

Advisedly,  in  13  Eliz.  c.  12,  s.  2,  means  "  deliberately,"  i.e.,  *' after 
consideration  "  or  "  not  inadvertently,"  but  not  merely  "  inten- 
tionally."   Heatk  V.  BtM-der  (1862),  15  Moore  P.  C.  147. 

Apfbcted  injuriously. — See  Ir^uriaibdy  affected. 

Affidavit.—  See  Oath. 

Aftebnoon. — In  9  Geo.  4,  c.  61,  sch.  C,  the  expression  "  afternoon 
divine  service  "  means  *^  the  earlier  part  of  the  time  from  noon 
to  midnight  as  distioguished  from  the  evening."  Per  Erie,  J., 
in  B.  V.  Knapp  (1858),  2  E.  &  B.  451. 

AosNT. — Vide  ante,  p.  193. 

Aggrieved  (person). — For  purposes  of  ascertaining  rights  of  appeal,  any 
person  who  is  in  any  sense  a  party  to  a  legal  proceeding  is 
aggrieved  by  a  wrong  decision  with  regard  to  the  proceeding. 
Eeed  &  Co.  (1887),  19  Q.  B.  D.  174. 

„  A  term  of  very  ancient  origin,  appearing  on  the  Statute  Koll  of 
1363  :  "  et  out/re  le  dit  Roy  voet  que  si  nvl  se  sent  grevez,  mette  avant 
aapetUion en ce ParlemerU  etil  en  a/oera  oon/venable  respona"  {vide 
1  CHff.  272). 

Agriculture,  in  the  Board  of  Agriculture  Act,  1889  (52  &  58  Vict. 
c.  30),  s.  12,  includes  horticulture. 

All  contracts,  in  37  <fe  38  Vict.  c.  62,  s.  1,  does  not  include  marriage 
settlements  made  by  infants,  but  only  contracts  falling  within 
the  three  classes  specified  in  the  Act.  Dunca/n  v.  Dixon  (1890), 
44  Ch.  D.  211  (Kekewich,  J.) ;  contra,  Ex  parte  Jones  (1881),  18 
Ch.  D.  122^  per  Jessel,  M.H. 

Amusement. — See  Enterlainrnent  or  amusement. 


534  Appendix. 

And,  as  used  in  a  turnpike  Act  of  42  Geo.  3,  is  not  to  be  taken  oonjanc- 
tively,  but  disjunctively  or  distributively,  that  is,  as  equivalent 
to  "  or."  Waterhouse  v.  Keen  (1826),  4  B.  &  C.  200.  See  abo 
Tovmsend  v.  Read  {ISQl),  10  C.  B.  N.  S.  817 ;  but  see  as  to  "and" 

in  a  will,  Be  SuUon  (1885),  28  Ch.  D.  466. 

« 

AiYNUAL  VALUE,  in  the  Grand  Junction  Waterworks  Acts,  1826  (7  Geo. 
4,  c.  140),  s.  27,  and  1852  (15  &  16  Vict.  c.  157),  s.  46,  means 
"net  annual  value"  as  defined  in  the  Parochial  Assessments 
Act,  1836  (6  A:  7  Will.  4,  c.  96),  s.  1.  Dobbs  v.  Groffid  Junetitntr 
WaUrworks  Co.  (1888),  9  App.  Cas.  49. 

„  in  the  Eef orm  Act,  1882  (2  <jb  3  Will.  4,  c.  45),  s.  27,  means  the  foir 
annual  rent  without  deduction  for  landlord's  repairs.  ColviU  v. 
Wood  (1846),  2  C.  B.  210. 

Approach. — See  Immediate  approach, 

Abmahent,  in  the  l^aval  Defence  Act,  1889  (52  &  58  Vict.  c.  8^  s.  8, 
means  "reserves  as  well  as  outfit." 

Artificial  baisiko  of  tempebatubs,  pbodugtion  of  HUMinnT,  indad» 
"  the  raising  of  temperature  or  the  production  of  humidity  by 
any  artificial  means  whatsoever  exo^t  by  gae  when  used  for 
lighting  purposes  only."  Cotton  Cloth  Factories  Act,  1889 
(52  <k  58  Vict.  c.  62),  s.  4. 

AssESSOB  (Sc.). — ^The  assessor  appointed  and  acting  under  the  (Scotch) 
Valuation  Acts,  see  49  Vict.  c.  15,  s.  i. 

Assignee,  in  s.  87  of  the  Solicitors  Act,  1848  (6  &  7  Vict.  c.  78),  does 
not  mean  assignee  in  bankruptcy,  but  assignee  within  the 
meaning  of  s.  25  of  the  Judicature  Act,  1878  (86  &  87  Vict, 
c.  66).    Ingle  v.  McCutchan  (1884),  12  Q.  B.  D.  518. 

Assizes,  in  England,  Wales,  and  Ireland,  means  the  courts  of  assize 
usually  held  in  every  year,  including  the  sessions  of  the  Central 
Criminal  Court. 

„  does  not  include  a  court  of  assize  held  under  a  special  com- 
mission,  or  held  in  Ireland  under  40  &  41  Vict.  c.  57,  s.  63. 
Int.  Act,  1889  (c.  68),  s.  13  (5). 

Assurance,  in  17  &  18  Vict.  c.  36,  s.  7,  does  not  include  a  receipt 
containing  an  inventory,  and  given  by  a  Bherifi''s  officer  for  the 
price  of  goods  sold  under  an  execution.  Woodgaie  v.  Godfitjf 
(1879),  L.  E.  5  Ex.  24. 
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*  At  thb  trial,  in  38  «b  39  Vict.  c.  50,  s.  6,  means  during  or  immediately 
at  the  end  of  the  trial,  and  not  after  a  lapee  of  an  hour  and  a  half 
after  judgment  given.  Pierpaint  v.  Carttmght  (1880),  5  C.  P.  D. 
139  ;  and  see  Upon  the  trial. 

AiTACHHEKT  FOB  DEBT,  in  the  Sherifife  Act,  1887,  s.  14  (1),  does  not 
include  arrest  on  an  order  of  commitment  under  the  Debtors 
Act,  1869,  s.  5.     MUchea  v.  Simpg&n  (1890),  25  Q.  B.  D.  183. 

Attest,  in  7  Will.  4  and  1  Vict.  c.  26,  s.  9,  means  "  be  present  and  see 
what  passes,  and,  when  required,  bear  witness  to  the  fact."  Per 
Dr.  Lushington  in  Bryan  v.  White  (1850),  2  Eobertson  817; 
followed  in  Sharp  v.  Birch  (1881),  L.  R.  8  Q.  B.  D.  118,  as  to 
the  meaning  of  the  word  as  used  in  41  dc  42  Yiet.  c.  31,  s.  6 ; 
see  also  Ford  v.  Kettk  (1882),  9  Q.  B.  D.  143. 

Attoenet-Genbbal,  in  imperial  Acts,  or  Acts  relating  to  the  British 
Islands  or  the  whole  of  the  United  Kingdom^  is  used  as  a  com- 
pendious expression  for  the  law  officers  of  the  Crown  in  each 
part  of  the  United  Kingdom  or  empire  affected  by  the  enactment 
—e.g.y  1889,  c.  52,  s.  7  (2),  Official  Secrets ;  c,  69,  s.  4  (2),  Public 
Bodies  Corrupt  Practices. 

Author  of  a  photograph  (within  25  &  26  Yict.  c.  68,  ss.  1,  4)  means 
the  person  who  took  the  negative.  Cottage  v.  Jaehton  (1883), 
11  Q.  B.  D.  630.     Vide  ante,  p.  207. 

Bank  (the),  in  the  National  Debt  Eedemption  Act^  1889  (c.  4,  s.  8), 
means  the  Covemor  and  Company  of  the  Bank  of  England,  or 
the  Governor  and  Company  of  the  Bank  of  Ireland,  as  the  case 
may  require. 

„  ot*  England,  as  circimistances  require,  means  (a)  the  Qovemor  and 
Company  of  the  Bank  of  England,  or  {b)  the  Bank  of  the  Qover- 
nor  and  Company  of  the  Bank  of  England.  Int.  Act,  1889 
(c.  63),  s.  12  (18). 

„  OF  Ireland,  as  circumstances  require,  means  (a)  the  Governor  and 
Company  of  the  Bank  of  Ireland,  or  (b)  the  Bank  of  the  Governor 
and  Company  of  the  Bank  of  Ireland.  Int.  Act,  1889  (c.  63), 
8.  12  (19). 
Banker,  in  the  Bank  Charter  Act,  1844  (7  &  8  Yict.  c.  82),  means  a 
person  carrying  on  the  business  of  banking,  whether  by  the 
issue  of  bank-notes  or  otherwise. 

Banks. — ^The  earlier  Acts  relating  to  banks  apply  to  banks  of  issue  as 
.  distinguished  from  banks  of  deposit.      AU,-Gen.  v.  Birkbeck 
(1884),  12  Q.  B.  D.  605,  at  p.  616.    Vide  ante,  pp.  189, 190, 193, 
225. 
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Barb  trustee,  in  38  <&  89  Yict.  c.  87,  s.  48,  means  a  trustee  ''  withofot 
any  beneficial  interest,"  but  qtuere  whether  the  fact  that  he  has 
active  duties  to  perform  makes  any  difference.  Mctyan  v. 
Sijoanaea  (1876),  8  Ch.  D.  585. 

Beerhouse  means  '^  a  place  where  beer  is  sold  to  be  consumed  on  the 
premises,  and  Bebrshop  is  a  place  where  beer  is  sold  to  be  con- 
simied  off  the  premises."     Per  Fry,  J.,  in  HoU  v.  CMyer  (1880), 

16  Ch.  D.  721 ;  aed  quoere  et  vide  caa,  Hn  cU.  Vide  NtooU  t. 
Fmning  (1882),  19  Ch.  D.  267. 

Belonging  to  such  ship. — See  Feraons  belonging  to  such  ship. 

Beyond  the  seas,  in  21  Jas.  1,  c.  16,  s.  7,  has  the  same  meaning  in 
law  as  *^  out  of  the  realm  "  or  "  out  of  the  land."  Euckmaboye 
V.  LuOoobhoi/  (1851),  8  Moore  P.  C.  4. 

Board  of  Trade,  in  all  Acts,  means  the  Lords  of  the  Committee  for 
the  time  being  of  the  Privy  Council  appointed  for  the  consider- 
ation of  matters  relating  to  trade  and  foreign  plantations.  Int. 
Act,  1889  (c.  68),  s.  12  (8). 

Book,  in  5  &  6  Yict.  c.  45,  s.  24,  includes  periodicaL  Henderaon  v. 
MaacweU  (1877),  4  Ch.  D.  168. 

„  published  in  numbers,  in  Copyright  Act,  1886  (49  &  50  Vict, 
c.  88),  s.  11,  "includes  any  review,  magazine,  periodical  work, 
work  published  in  a  series  of  books  or  parts,  transactions  of  a 
society  or  body,  and  other  books  of  which  different  volumes  or 
parts  are  published  at  different  times." 

Borough. — Vide  anU^  p.  178. 

Boundary. — See  Place  having  a  known  boundary . 

Brand,  in  Patents  Act,  1888,  s.  64,  means  '^  a  device  applied  to  an  article 
by  burning,  and  not  a  device  woven  or  incorporated  into  the  sub- 
stance of  the  article."    Piris  v.  GoodaU  (1892),  1  Ch.  85. 

Bridge,  in  s.  46  of  the  Railways  Clauses  Consolidation  Act,  1845, 
includes  the  highway  passing  over  it.  Lanoaahire  and  Torkahirt 
Pail,  Co.  V.  Bury  Corporation  (1889),  14  App.  Cas.  417. 

m  22  Hen.  8,  c.  5,  and  5  <&  6  Will.  4,  c.  50  (Highways),  s.  21, 
only  applies  to  bridges  in  existing  highways,  unless  there  be 
distinct  evidence  of  acquiescence  by  the  inhabitants  in  the 
building  and  dedication  of  the  bridge.    P.  v.  Southampton  (1886), 

17  Q.  B.  D.  424. 


99 


r 


Appendix.  537 

BBiriSH  India. — All  territories  and  places  within  the  Queen's  dominions 
which  are  for  the  time  being  governed  by  her  Majesty  through 
the  Crovemor-General  of  India  or  through  any  officer  subordinate 
to  him.     Int.  Act,  1889,  c.  68,  s.  18  (4) ;  of.  1890,  c.  4,  s.  9  (I). 

yy .  Islands  =  the  United  Kingdom,  the  Channel  Islands,  and  the 
Isle  of  Man.     Int.  Act,  1889  (c.  68),  s.  18  (1). 

it  POSSESSION  a  any  part  of  the  Queen's  dominions  except  the 
United  Kingdom.     Int.  Act,  1889  (c.  68),  s.  18  (2). 

yy  Where  parts  of  her  Majesty's  dominions  are  under  both  a  central 
and  a  local  Legislature,  all  parts  under  the  central  Legislature 
are  for  the  purposes  of  this  definition  to  be  treated  as  one  pos- 
session.   Int.  Act,  1889  (c.  68),  s.  18  (2). 

Building  line,  in  Public  Health  (Building  in  Streets)  Act,  1888. 
—See  Bavengthorpe  L.  B.  v.  Hinchdiffe  (1890),  24  Q.  B.  D.  168 ; 
AU.-Gen.  v.  Edwards  (1891),  1  Ch.  194. 

„  in  Metropolitan  Building  Acts. — See  Barlow  v.  Kensington 
Vesbry  (1886),  11  App.  Caa.  257;  Lond<m  County  Council  v. 
Cross  (1892),  8  Times  L.  R.  587. 

Business  has  no  definite  technical  meaning,  but  is  to  be  read  with 
reference  to  the  object  and  intent  of  the  Act  in  which  it  occurs. 
JEx  parte  BreaU  (1881),  16  Oh.  D.  477  (James,  L.J.). 

„  in  the  Companies  Act^  1862,  s.  199^  ordinarily  means  trading 
(for  gain)  under  the  Act  (Re  Bristol  ^tAe7Mm£m(1889),48  Ch.  D. 
286),  and  is  not  wide  enough  to  include  the  case  of  a  literary  or 
scientific  institution  not  carried  on  for  gain. 

„  (cABRYiNa  on) — %,e,y  as  a  principal,  not  as  a  clerk  or  workman. 
Graham  v.  Lewis  (1888),  22  Q.  B.  D.  1. 

„  (trade  or),  in  the  Customs  and  Inland  Kevenue  Act,  1878  (41 
k  42  Vict.  c.  15),  s.  18  (2),  meaning  of,  discussed  in  Muat  v.  Shaw 
Stewart  (1890),  17  Rettie  (Sc.)  877. 

Calculated  to  deceive,  in  Patents  Act,  1888,  s.  5  (5),  means  which 
will  induce  the  public  to  purchase  the  article  in  question  in  the 
belief  that  it  was  other  than  it  really  is.  Uno  v.  Dunn  (1890), 
15  App.  Cas.  252. 

Calendar  month  is  computed  in  the  same  way  in  civil  and  criminal  pro- 
ceedings.   Raddiffe  v.  Bartholomew  (1892),  1  Q.  B.  161. 

Candidate,  in  51  Geo.  8,  c.  126,  means  a  man  who  offers  himself  to  the 
suffrages  of  the  electors.     See  Pari.  Elections  Act,  1868,  s.  8. 
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Carbiace.^ — Vide  antej  p.  190. 

Carried  nnx),  in  24  Yict.  c.  10,  s.  6,  is  used  in  a  wider  sense  than 
«  imported."     Bapueto  v.  WyUie  (1 874),  L.  R.  6  P.  C.  492. 

Cabbyivg  on  business,  in  9  <&  10  Yict.  c.  95,  s.  60,  of  a  railway  com- 
pany, applies  only  to  the  station  where  the  general  superintend- 
ence of  the  whole  company  is  centred.  Brown  v.  Z.  d:  y.  W.  SaU. 
Co.  (1868),  32  L.  J.  Q.  B.  318;  Pahner  v.  Caledonian  BaU.  Co. 
(1892),  8  Times  L.  R.  502. 

Gash,  in  30  &  81  Yict.  c.  131  (Companies),  s.  25.  See  In  re  Johaimeeber^ 
Co,  (1891),  1  Ch.  119, 

Cattle,  in  28  &  29  Yict.  c.  60,  includes  pigs  {Child  v.  J5«ir»(1874), 
L.  R.  9  Ex.  176)  and  horses  {Wright  v.  Pearson  (1869),  L.  R.  4 
Q.  B.  582). 

Cause  of  action  means  everything  which  the  plaintifif  would  have  to 
prove  if  traversed  in  order  to  support  his  claim  to  the  judgment 
of  the  Court.     Cooke  v.  Gill  (1872),  L.  R.  8  C.  P.  107. 

,,  includes  an  assignment  of  a  cause  of  action.  Bead  v.  Brown 
(1888),  22  Q.  B.  D.  128. 

„  in  53  Geo.  8,  c.  127,  s.  1,  is  "  not  a  technical  word  signifying  one 
kind  or  another,  it  is  causa  jurisdictioniay  any  suit,  action ,  matter, 
or  other  similar  proceeding  competently  brought  before  and 
litigated  in  a  particular  court.''  Per  Lord  Selbome  in  Green  v. 
Lord  Penzance  (1881),  6  App.  Cas.  671. 

-Caveat,  in  15  &  16  Yict.  c.  83,  s.  20,  means  "  anything  in  the  nature  of 
an  opposition  at  any  stage,  and  is  not  confined  to  the  opposition 
at  the  Great  Seal,  which  was  the  meaning  of  '  caveat '  under  the 
old  practice."  Per  Lord  Cairns,  L.C.,  in  Johnson^a  Patent  (1880X 
13  Ch.  D.  398,  note  (1). 

Chancellor,  the  Lord,  is  to  be  taken  in  all  Acts  as  a  compendious 
expression  for  ''  the  Lord  High  Chancellor  of  Great  Britain 
for  the  time  being "  ;  when  used  in  reference  to  Ireland  only, 
the  Lord  Chancellor  of  Ireland  for  the  time  being ;  unless  the 
contrary  intention  appears  in  the  Act  in  which  the  expression 
is  used.  Int.  Act,  1889,  s.  12  (1).  As  to  the  first,  see  National 
Debt  Redemption  Act,  1889  (c.  4),  s.  18. 

Charge  or  control,  in  the  Employers*  Liability  Act,  1880  (48  &  44 
Yict.  c.  42),  s.  1  (5),  is  construed  as  being  two  expressions,  both 
meaning  the  same  thing,  but  not  including  the  case  of  a  person 
who  merely  had  the  duty  to  clean  and  oil  the  machinery  of  the 
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locking  apparatus  and  points  on  a  railway.     Gihbs  v.  G.  W.  R, 
(1883),  11  Q.  B.  D.  22. 

Chaboe  upon  land,  in  19  Geo.  2,  c.  28  (Parliamentary  Elections),  does 
not  include  taxes  and  rates.    See  s.  5. 

Chaboed  xtpon  land,  in  the  Liniitation  Act,  1882  (3  A;  4  WiU.  4, 
c.  27),  s.  1,  applies  to  payments  in  the  nature  of  tithes  imposed 
by  37  Hen.  8,  c.  12,  on  houses  in  the  City  of  London.  Payne 
V.  Esdaile  (1888),  13  App.  CSas.  613. 

Chabttable  pubposes,  technically,  and  in  the  eye  of  a  Court  of  justice, 
"  has  a  meaning  so  extensive  as  to  include  everything  which  is 
expressly  described  as  a  *  charitable  use'  in  43  Eliz.  c.  4,  s.  1, 
or  is  within  what  has  been  called  the  equity  of  the  statute,  but 
there  is  perhaps  not  one  person  in  a  thousand  who  knows  what 
is  the  technical  and  l^;al  meaning  of  the  word  *  charity.' "  Per 
Lord  Cairns  in  Dolan  v.  MaodennoU  (1868),  3  Ch.  App.  678. 

„  in  the  Income  Tax  Act  (5  &  6  Yict.  c.  35),  sch.  A.,  s.  61, 
has  the  legal  technical  meaning  given  it  by  English  law.  Cam- 
misnonera  of  Income  Tax  v.  Pemad  (1891),  A.  O.  532. 

CuABTTT,  in  16  &  17  Vict.  c.  137,  s.  66,  applies  to  every  institution  in 
England  and  Wales  endowed  for  charitable  purposes,  "  even 
though  the  constitution  of  the  charity  or  the  corpus  of  the 
property  should  be  abroad."  Be  Duncan  (1867),  2  Ch.  App. 
892. 

„  CoMMissiONEBS. — ^Tho  Charity  Commissioners  for  England  [and 
Wales]  for  the  time  being.     Int.  Act,  1889  (c.  63),  s.  12  (14). 

Chattel  ob  valuable  secubity,  in  24  &  25  Yict.  c.  96,  s.  75,  does  not 
include  a  policy  of  insurance  which  has  become  due.  R.  v.  2htlock 
(1877),  2  Q.  B.  D.  163. 

Chief  Secbetaby,  when  used  with  reference  to  Ireland,  means  the 
Chief  Secretary  to  the  Lord  Lieutenant  for  the  time  being. 
Int.  Act,  1889  (c.  63),  s.  12  (10). 

Child,  in  43  Eliz.  c.  2,  s.  7,  does  not  include  grandchild.  Maund  v. 
Maa^yn  (1874),  L.  R.  9  Q.  B.  254. 

„     in  Statute  of  Distributions. — Vide  a/nie^  p.  192. 

y,  when  used  in  a  statute,  "  means  exactly  what  Wood,  Y.C.,  said 
as  regards  the  word  '  children '  in  a  will,  that  is,  children  accord- 
ing to  the  law  of  England."  Per  Jessel,  M.R.,  in  720  GoodmarCe 
Trust  (1880),  L.  R.  14  Ch.  D.  622  ;  overruled  (1881),  17  Ch.  D. 
266,  dies.  Lush,  L.J. 
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Church,  as  used  in  5  Geo.  4,  c.  36,  s.  1,  indades  chancel.  Bippm  t, 
Bastin  (1869),  L.  B.  2  Adm.  &  £.  886. 

OLAJMy  in  the  Parliamentary  Begistration  Acts,  incladee  a  statatorj 
declaration  in  support  of  a  claim  to  vote.  Ainsley  v.  NUkoitfm 
(1890),  24  Q.  B.  D.  144. 

Clause  of  a  will,  in  29  Chas.  2,  c.  8,  s.  6,  means  ''  some  collocation  of 
words  in  the  will  which,  when  removed  out  of  the  will,  will  leave 
the  rest  of  the  will  intelligible  "  :  per  Lord  Cairns  in  Swi^ikn  ▼. 
Bailey  (1879),  4  App.  Cas.  77  ;  and,  per  Mellish,  L^.,  (S.C.)  1 
Ex.  D.  121, ''  the  word  *  clause '  is  not  used  in  any  strict  or  tech. 
nical  sense,  but  merely  means  the  same  thing  and  has  the  same 
effect  as  '  part.' " 

Coal,  in  the  Metropolitan  Streets  Act,  1867,  s.  15  (30  k  31  Vict.  c.  134), 
does  not  include  coke.    Fletcher  v.  Fidde  (1891),  1  Q.  B.  790. 

Collusion,  in  the  Matrimonial  Causes  Act,  1860,  s.  7. — See  Hunl  v. 
Hunt  (1878),  47  L.  J.  P.  D.  &  A.  22 ;  AUxartdre  v.  Aletandn 
(1870),  L.  B.  2  P.  &  D.  164 ;  BvOer  v.  BvOer  (1890),  15  P.  D.  67 
(C.  A.). 

Colonial  Legislatube. — ^The  authority  other  than  the  Imperial  Parlia- 
ment or  the  Queen  in  Council  competent  to  make  laws  for  aBritisfa 
possession  (including  India).  Int.  Act,  1889  (c.  63),  s.  18  (7); 
c/.  Statt.  1890,  c.  52,  s.  26. 

Colony. — Any  part  of  the  Queen's  dominions  except  the  British  Islands 
and  British  India.     Int.  Act,  1889,  c.  63,  s.  18  (3). 

„  Where  parts  of  the  Queen's  dominions  are  under  both  a  local 
and  a  central  Legislature  («.^.,  Canada  and  Australia),  all  puts 
under  the  central  Legislature  are  one  colony  for  the  purposes  of 
this  definition.     Cf,  Army  (Annual)  Act,  1890,  c.  4,  s.  9  (2). 

Commencement. — Vide  arUcj  p.  177. 

Commissioners  of  Woods  or  of  Woods  and  Fobbsts. — ^The  Commis- 
sioners for  the  time  being  of  her  Majesty's  Woods  and  Forests 
and  Land  Bevenues.     Int.  Act,  1889  (c.  63),  s.  12  (12). 

„     OF  Works. — ^The  Commissioners    for  the  time  being  of  her 
Majesty's  Works  and  Public  Buildings.     Int.  Act,  1889  (c  63),  ^ 
s.  12  (18). 

Committed  for  trial,  refers  in  England  and  Wales  to  any  person 
committed  to  prison  or  admitted  to  bail  by  a  court,  judge, 
justice,  or  coroner,  with  a  view  to  his  being  tried  before  a  judge 
and  jury.    Int.  Act,  1889  (c.  63),  s.  27. 
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Committed  to  prison,  as  used  in  40  &  41  Yict.  c.  21,  s.  57,  means 
"  ordered  to  be  kept  in  prison."  MuUina  v.  I^eaeurer  of  Surrey 
(1881),  7  App.  Cas.  1,  9. 

GoMMimsB,  as  used  in  the  artides  of  association  of  a  limited  company, 
need  not  necessarily  consist  of  more  than  one  person.  Be  Taurine 
Company  (1884),  25  Oh.  D.  118. 

Ck>MMON  LODGiNChHOiTSB,  in  14  &  15  Yict.  c.  28,  and  16  &  17  Yict.  c. 
41,  means  a  common  lodging-house  kept  for  the  purpose  of 
profit,  and  open  to  all  comers  of  whatever  class  {Booth  v.  Ferrett 
(1890),  25  Q.  B.  D.  89;  ZangcUm  v.  Broadbent  (1878),  37  L.  T. 
486) ;  and  does  not  include  charitable  institutions,  even  where 
persons  of  the  poorest  classes  are  allowed  to  sleep  in  a  common 
room. 

Communicate  and  communications,  in  Official  Secrets  Act,  1889 
(52  k  53  Yict.  c.  52),  s.  8,  "include  any  communication, 
whether  in  whole  or  in  part,  and  whether  the  document,  sketch, 
plan,  model,  or  information  itself,  or  the  substance  or  effect 
thereof  only  be  communicated." 

Company. — See  Public  company  whether  incorporated  or  not 

„  in  the  Railway  Companies  Act,  1867  (80  &  31  Yict.  c.  127), 
ss.  8,  4,  includes  a  dock  company  which  has  a  short  line  of  rail- 
way attached  although  the  railway  is  ancillary  to  the  dock. 
0.  N.  R.  V.  Tahourdin  (1883),  13  Q.  B.  D.  370. 

„  INCORPORATED  BY  AcT  OF  PARLIAMENT. — An  insurance  company 
incorporated  by  charter,  in  virtue  of  powers  given  by  an  Act  of 
Parliament,  is  a  company  incorporated  by  Act  of  Parliament 
within  the  meaning  of  an  investment  clause.  Ehe  v.  BoyUm 
(1891),  1  Ch.  501. 

Competent  Court,  in  82  &  33  Yict.  c.  62,  s.  5,  '*  must  be  understood  to 
mean  a  Court  acting  within  the  local  limits  of  its  existing  juris- 
diction."    WaAar  V.  EUiM  (1876),  1  C.  P.  D.  174. 

Concerned  in  the  contract,  in  Public  Health  Act,  1875  (c.  55),  sch.  II., 
r.  64, ''  has  no  very  definite  meaning,  and  was  perhaps  purposely 
employed  for  that  very  reason,  viz.,  to  prevent  the  conflict 
between  interest  and  duty  that  might  otherwise  inevitably 
arise."    Nutton  v.  WiUtm  (1889),  22  Q.  B.  D.  748  (Bowen,  L.J.). 

Conduct  and  affairs  of  bankrupt,  in  s.  28  (2)  of  the  Bankruptcy 
Act;  1883,  means  conduct  arising  out  of  or  connected  with  the 
bankruptcy,  but  is  not  confined  to  the  matters  specified  in 
s.  28  (3).    Re  J(meB  (1890),  24  Q.  B.  D.  589. 
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Consolidated  Fund,  in  the  Naval  Defence  Act,  1889  (c.  8),  s.  8,  means 
the  Consolidated  Fund  of  the  United  Elingdom  of  Qre&t  Britain 
and  Ireland. 

Consul  ob  yice-ooksul. — For  the  purpose  of  the  application  of  the 
Extradition  Acts,  1870  and  1873,  to  British  possessions,  indada 
any  person  recognised  by  the  Governor  of  a  British  possesiioii 
as  a  consular  officer  of  a  foreign  State  (1873,  c.  60,  s.  7).  This 
enactment  was  passed  to  cover  the  Canadian  decision  in 
Laimirand^e  com  (1866),  10  Lower  Can.  Jur.  289. 

„  under  12  &  13  Yict.  c.  68  (Marriages  of  British  Subjects 
Abroad)— 

(a)  A  consul-general  or  consul  authorized  or  directed  by 
writing  under  the  hand  of  a  Secretary  of  State  to  solemnise  and 
register  marriages. 

{h)  Any  person  duly  authorized  to  act  in  the  absence  of  any 
such  consul. 

(c)  Where  there  is  no  British  consul  resident  in  any  foreign 
place,  any  British  vice-consul  or  consular  agent  dinacted  or 
authorized  in  writing  under  the  hand  of  a  Secretary  of  State  to 
solemnise  and  register  marriages  in  such  place. 

Consular  agent,  in  the  1st  schedule  to  the  Fisheries  Act,  1868 
(31  &  32  Yict.  c.  45),  is  equivalent  to  "  consular  officer  "  as  defined 
in  that  Act,  s.  5.  The  definition  of  1868  is  slightly  affected  by 
that  in  the  Int.  Act,  1889  (62  &  58  Yict.  c.  63),  s.  12  (20). 

„  OFFICER,  in  all  Acts,  includes  consul-general,  consul,  vioe-consal, 
consular  agent,  or  any  person  for  the  time  being  authorized  to 
discharge  the  duties  of  consul-general,  consul,  or  vice-oonsoL 
Int.  Act,  1889  (c.  63),  s.  12  (20).  This  definition  is  based  on  that 
contained  in  the  Sea  Fisheries  Act,  1868  (31  k  32  Yict.  c.  45), 
with  the  substitution  of  "authorized  to  discharge"  for  "dis- 
charging." In  the  earlier  Act  also,  "consular  agent"  in  the 
convention  scheduled  to  the  Act  is  defined  as  equivalent  to 
consular  officer. 

„  in  the  Merchant  Shipping  Act,  1876  (c.  80),  s.  13,  means  "any 
consul-general,  vice-consul,  consular  agent,  or  other  officer 
recognised  by  a  Secretary  of  State  as  a  consular  officer  of  a 
foreign  State."  This  seems  to  be  superseded  by  the  definition 
of  1889.  But  the  word  authorized  is  ambiguous,  unless  it  be 
conceded  that  consular  authority  depends  upon  his  exequatur  or 
the  recognition  by  a  Secretary  of  State  for  the  British  Crown 
and  not  upon  the  mandate  contained  in  a  foreign  commission. 
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Coasui^AR  OFFiGSB. — ^In  the  Army  Act  (44  h  45  Yict.  c  58),  a.  94  (1), 
*'  anj  British  oonsul-general,  oonsol,  or  yioe-consii],  or  peraoii 
duly  exercising  the  authority  of  a  British  oodsuL" 

,,  Another  Act  of  the  same  jeary  c  10  (Commissioners  for  Oaths), 
contains  in  s.  6  (I),  an  enumeration  of  British  consular  officers 
as  consul-generaly  consul,  vice-consul,  acting  consul,  pro-consQl, 
and  consular  agents  exercising  his  functions  in  any  foreign 
place. 

„  The  Army  Act  (44  A  45  YicL  c.  58),  s.  104,  exempts  from 
billeting  ''the  house  of  residence  of  any  foreign  consul  duly 
aeorediied  as  such/'  The  word  accredited  is  applicable  to  the 
foreign  consul,  while  received  or  recognised  would  be  more 
appropriate.  The  section  ought  to  be  amended  in  the  next 
Army  AnnnA^l  Act  so  as  to  square  with  the  definition  in  the 
Interpretation  Act. 

„  Officer  in  the  consular  service  of  her  Majesty,  in  the  Naturalisa- 
tion Act,  1870  (88  A:  34  Yict.  c.  14),  s.  17,  means  and  includes 
consul-general,  consul,  vice-consul,  consular  agent,  and  any  person 
for  the  time  being  discharging  the  duties  of  consul-general, 
consul,  vice-consul,  or  consular  agent. 

„  The  definition  of  the  Int.  Act,  1889,  covers  the  following 
enactments  as  to  consuls: — 1861,  c.  121,  s.  4  (Subjects  dying 
Abroad);  1868,  c.  45,  s.  5  (Sea  Ksheries);  1870,  c.  14,  s.  17 
(Naturalisation);  1870,  c.  52  (Extradition),  s.  17  (1),  foreign; 
1878,  c.  60  (Extradition),  s.  7,  foreign ;  1876,  c.  80  (Merchant 
Shipping),  8.  84,  British;  1881,  c.  58  (Army),  s.  94  (1),  British; 
s.  104,  foreign. 

Context  is  not  limited  to  the  context  of  the  particular  section  in  which 
the  definition  occurs,  but  means  the  context  of  the  whole  Act. 
Esher,  M.R.,  In  re  Evans  (1891),  1  Q.  B.  144. 

CoNTBAGT,  in  30  &  31  Yict.  c.  131,  s.  25,  means  ''a  contract  binding  in 
law,  which  of  course  imports  a  consideration."  Per  Thesiger, 
L.J.,  in  Anderson's  case  (1877),  7  Ch.  D.  118. 

Conveyance,  in  2  &  3  Anne,  c.  4,  means  "  any  instrument  which  car- 
rif'^  from  one  person  to  another  an  interest  in  land."  Per  Lord 
Cairns  in  Credlamd  v.  Potter  (1874),  10  Ch.  App.  12. 

„  OR  ASSIGNMENT,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  4,  sub-s.  1  (a),  is  limited  to  those  particular  modes  of 
disposition  of  property,  and  means  a  formal  conveyance  or  assign- 
ment properly  so  called  of  the  whole,  or  substantially  the  whole. 
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of  the  debtor's  property.    Be  Spachman  (1890),  24  Q.  B.  I>. 
741  (Fry,  L.J.). 

Conveyance  or  assignment  is  an  instrument  under  seal  actually  trans^ 
ferring  the  legal  and  equitable  interest  in  the  property,  so  as  to 
take  it  out  of  the  assignor  and  vest  it  in  the  assignees.  Lopes,  L.  J. 

Contigted  of  felony,  in  88  &  84  Yict.  c.  29,  s.  14  (licensing),  does  no6 
apply  to  a  person  who  after  conviction  for  felony  has  reoeivBd 
a  free  pardon,     ffay  v.  Tower  Justices  (1890),  24  Q.  B.  D.  561. 

Co-PABTNEBSHiP,  as  used  in  81  <&  82  Yict.  c.  116,  s.  1,  is  not  used  in 
the  sense  of  co-ownership,  as  the  modem  usage  confines  the 
meaning  of  the  word  to  societies  formed  for  gain.  E,  v.  Bobtan 
(1886),  16  Q.  B.  D.  140. 

Copyright,  in  the  Copyright  Act,  1842,  applies  to  matter  contained  in 
a  newspaper  registered  as  a  serial  publication.  Cats  v.  /)evo3» 
^''ewspaper  Co.  (1889),  40  Ch.  D.  500. 

Cost  op  belief,  in  81  dc  82  Yict.  c.  122,  s.  88,  does  not  mean  the  cost 
of  relief  as  fixed  by  the  guardians  of  the  union  (to  which  the 
deserted  wife  is  chargeable)  upon  making  an  order  for  relief, 
but  what,  the  justices  estimate  as  the  proper  cost  of  relief. 
Dinning  v.  SoiUh  Shields  Union  (1884),  18  Q.  B.  D.  25  (C.  A.). 

Costs  (double).— See  ffasker  v.  Wood  (1886),  54  L.  J.  Q.  B.  419. 

„  (full),  in  s.  26  of  the  Copyright  Act,  1842,  means  ooets  as 
between  party  and  party,  and  not  as  between  solicitor  and  client. 
Avery  v.  Wood  (1891),  W.  N.  127, 

Cotton  cloth  factoby  means  '^  any  room,  shed,  or  workshop,  or  any 
part  thereof  in  which  the  weaving  of  cotton  cloth  is  carried  on.'' 
Cotton  Cloth  Factories  Act,  1889  (52  &  58  Yict.  c.  62),  s.  4. 

County. — Vide  ante,  p.  178.  "  County  "  presumably  includes  county  of 
a  city  or  of  a  town.     Int.  Act,  1889,  c.  68,  s.  4. 

„  in  4  <k  5  Will.  4,  c.  76,  s.  88,  includes  a  county  of  a  town. 
B  v.  Pearce  (1880),  5  Q.  B.  D.  886. 

„      CouBT,  as  respects  England  and  Wales — 

(a)  unless  the  contrary  intention  appears,  means  in  every 
Act  and  Order  in  Council  passed  or  made  after  1846,  ''a  court 
under  the  County  Courts  Act,  1888  "  (see  Int.  Act,  1889, 
c.  68,  s.  6). 

(b)  in  the  Sheriffs  Act,  1887  (50  &  51  Yict.  c  55),  s.  18, 
the  common  law  county  court,  now  held  only  for  parlia- 
mentary elections,  and  the  due  execution  of  writs. 
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Ck>uNTY  couBT,  as  respectfi  Ireland,  in  Acts  passed  after  1889,  means 
a  civil  bill  court  within  the  meaning  of  the  County  Officers 
and  Courts  (Ireland)  Act,  1877.  Int.  Act,  1889,  c.  63, 
8.-29. 

CouBT. — See  Competent  Covrt. 

OF  Appeal  means  her  Majesty's  Court  of  Appeal  in  England 
or  Ireland.     Int.  Act,  1889  (c.  63),  s.  13  (2). 

OF  Assize  in  England,  Wales,  and  Ireland,  means  a  court  of 
assize,  a  court  of  oyer  and  terminer,  and  a  court  of  gaol  delivery, 
or  any  of  them,  and  includes  the  Central  Criminal  Court.  Int. 
Act,  1889  (c.  63),  s.  13  (4). 

„        OF    OYER    AND    TERMINER  OR    GENERAL    GAOL    DELIYERY,   in     the 

Assizes  Relief  Act,  1889  (52  k  53  Yict.  c.  12),  s.  7,  includes  a 
court  of  assize  and  the  Central  Criminal  Court.  See  Int.  Act, 
1889  (c.  63),  s.  13. 

„  OF  QUARTER  SESSIONS  means  the  justices  of  any  county,  riding, 
parts,  division,  or  liberty  of  a  county,  or  of  a  county  of  a  city,  or 
county  of  a  town  (borough)  in  general  or  quarter  sessions 
assembled;  and  also  the  court  of  a  recorder  of  a  municipal 
borough  which  has  a  separate  court  of  quarter  sessions.  Int. 
Act,  1889  (c.  63),  S.13  (U). 

„      OF  SUMICARY  JURISDICTION. — See  Summary  jurisdiction. 

Creditor,  in  24  &  25  Yict.  c.  134,  s.  192,  means  any  person  having  a 
claim  which  can  be  proved  under  the  bankruptcy,  whether  it  is 
strictly  a  debt  or  not.  Wood  v.  De  MaUoe  (1876),  L.  R.  1  Ex. 
100. 

„  in  12  &  13  Yict.  c.  106,  s.  112,  is  confined  to  creditors  who 
were  such  at  the  time  the  person  in  question  became  bankrupt. 
Re  Poland  (1866),  1  Ch.  App.  357. 

in  Bankruptcy  Act,  1883  (c.  52),  s.  6,  does  not  include  a 
receiver  appointed  in  an  action  in  the  Chancery  Division,  as 
a  receiver  has  no  remedy  in  his  own  right  against  debtors 
of  the  person  of  whose  property  he  is  receiver.  Re  Sacker 
(1889),  22  Q.  B.  D.  179  (C.  A.). 

in  the  Companies  Act,  1862,  ss.  80,  82,  does  not  include  a 
person  who  has  obtained  a  garnishee  order  attaching  a  debt  due 
by  a  company  under  the  Act  to  a  creditor  of  the  company.  Re 
Combined  Weighing  amd  Advertising  Machine  Co.  (1889),  43 
Ch.  D.  99  (C.  A.). 
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Creditor  does  not  include  the  creditor  of  a  creditor  of  a  company  who  has 
obtained  a  garnishee  order  attaching  a  debt  due  from  the  com- 
pany to  his  debtor. 

Creditors  whom  the  Court  thinks  entitled  to  be  heard  includes 
outside  creditors  in  the  case  of  a  scheme  of  an  arrangement  <^ 
the  afiairs  of  a  liquidating  railway  company.  Bcut  and  WeH 
India  Dock  Co.  (1890),  U  Ch.  D.  38. 

Crime,  in  33  Jk  34  Yict.  c.  75  (Elementary  Education,  England), 
sch.  2,  Parti.,  r.  14,  includes  a  "  conspiracy"  punishable  under 
the  Criminal  Law  and  Procedure  (Ireland)  Act^  1887  (50  &  51 
Vict.  c.  20).  Conyheajre  v.  Londm  School  Bocerd  (1891),  1  Q.  B. 
118. 

Criminal  cause  or  matter,  in  the  Judicature  Act,  1873,  s.  47,  does 
not  include  any  question  arising  out  of  the  committal  of  a 
clergyman  for  contumacy  to  an  order  of  the  Ecclesiastical  Court : 
Cox  V.  HaktB  (1890),  15  App.  Cas.  506  ;  nor  an  order  strikiDg 
a  solicitor  off  the  rolls  :  Rt  Eade  (1890),  25  Q.  B.  D.  228. 

includes  decision  on  a  hcd>ea8  eorptia  under  the  Extradition  Acts, 
1870  and  1873.    Be  Alice  WoodhaU  (1889),  20  Q.  B.  D.  832. 

includes  a  proceeding  to  compel  a  magistrate  to  state  a  case 
upon  a  point  of  law  arising  in  a  criminal  cause  or  matter.  Be 
Schofidd  (1891),  2  Q.  B.  428. 

„  includes  decisions  before  a  magistrate  under  the  Metropolitan 
Building  Act :  Payne  v.  Wright  (1892),  8  Times  L.  R.  288 ;  and 
proceedings  for  penalties  under  the  Companies  Act,  1862,  s.  27 : 
B.  V.  Tyler  (1891),  2  Q.  B.  588. 

Crofter  means  any  person  who,  on  June  25,  1886,  was  tenant  of  a 
holding  from  year  to  year, ''  who  resided  on  his  holding,  the 
annual  rent  of  which  does  not  exceed  £30  in  money,  and  which 
is  situate  in  a  crofting  parish,  and  the  successors  of  such  person 
in  his  holding,  being  his  heirs  or  legatees."  Crofters  Act,  1886 
(c.  29),  s.  34. 

Crofting  parish  means  a  parish  in  which  there  were,  on  June  25, 
1886,  or  within  eighty  years  prior  thereto,  holdings  consisting 
of  arable  land  held  with  a  right  of  pasturage  in  common  with 
others,  and  in  which  there  still  are  tenants  of  holdings  from  year 
to  year  who  reside  on  their  holdings,  the  annual  rent  of  which 
respectively  does  not  exceed  £30  in  money  on  June  25, 
1886. 
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Note. — This  definition  and  that  of   *' crofting  parish"  cross 
each  other. 

Custom,  as  used  in  5  <&  6  Will.  4,  o.  76,  s.  2,  is  not  used  in  the  technical 
sense  of  the  word,  but  ia  only  equivalent  to  "  usage.''  Prestney 
V.  Mayor  of  Colchester  (1882),  21  Ch.  D.  120. 

Cut. — See  SUtb,  cut,  or  wound, 

I>AY.— "  Our  law,"  said  Sir  W.  Grant  in  Leattr  v.  Garland  (1808),  15 
Yes.  248,  *'  rejects  fractions  of  a  day  more  generally  than  the 
civil  law  does,  the  effect  of  which  is  to  render  the  day  a  sort  of 
indivisible  point,  so  that  any  act,  done  in  the  compass  of  it,  is  no 
more  referable  to  any  one  than  to  any  other  portion  of  it,  but 
the  act  and  the  day  are  co-extensive,  and  therefore  the  act  can- 
not properly  be  scdd  to  be  passed  until  the  day  is  passed.''  '*  It  is 
a  well-known  maxim  that  the  law  takes  no  notice  of  the  fractions 
of  a  day  ....  except  where  there  are  conflicting  rights  between 
subject  and  subject."  Tomlineon  v.  BuUock  (1879),  4  Q.  B.  D. 
282.  But  if  a  statute  enacts  that ''  a  licence  shall  commence  on 
the  day  on  which  the  same  shall  be  granted,"  it "  does  not "  {Camp- 
MIy.  Strangewaye  (1878),  3  C.  P.  D.  107)  ^^necessarily  mean 
that  it  shall  begin  at  the  first  moment  of  the  day ;  '*  therefore,  if 
a  person  does  the  thing  requiring  a  licence  without  having  pre- 
viously taken  out  a  licence,  the  taking  out  a  licence  later  in  the 
day  will  not  exonerate  him  from  the  penalty  to  which  he  became 
liable  for  doing  the  thing  without  having  previously  taken  out  a 
licence.  For  "though "  (Comhe  v.  PUt  (1763),  8  Burr.  1434) 
"  the  law  does  not  in  general  allow  of  the  fraction  of  a  day,  yet 
it  admits  it  in  cases  where  it  is  necessary  to  distinguish.  And 
I  do  not  see  why  the  very  hour  may  not  be  so  too,  where  it  is 
necessary,  and  can  be  done,  for  it  is  not  like  a  mathematical 
point  which  cannot  be  divided."  In  Chick  v.  Smith  (1840), 
8  Dowl.  340,  Patteson,  J.,  said,  "  The  good  sense  of  the  matter  is 
that,  where  it  is  necessary  to  show  which  was  the  first  of  two 
acts,  the  Court  is  at  liberty  to  consider  fractions  of  a  day.  The 
rule  of  law  would  be  otherwise  absurd."  Vide  Clarke  v.  Brad- 
lofugh  (1881),  7  Q.  B.  D.  151. 

Dealings,  in  s.  17  of  the  Bankruptcy  Act,  1883  (46  k,  47  Yict.  c.  52), 
refers  to  matters  particularly  connected  with  the  bankruptcy  as 
distinguished  from  conduct  in  the  man's  general  conduct.  Per 
Lord  Coleridge,  C.J.,  in  In  re  A  Solieitor  (1890),  25  Q.  B.  D. 
at  p.  25. 
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Debenture,  in  the  Stamp  Act,  1870  (3B  &  34  Yict.  c.  97),  sdiedole,  «.r. 
Debenture  and  Mortgage, ''  is  a  word  which  has  somehow  crept 
ioto  the  English  language  and  does  not  appear  to  admit  of  any 
accurate  definition,  but  it  is  recognised  by  the  statute  as  some- 
thing different  from  a  promissory  note."  Brittah  India,  drc^Vo.  t. 
Commissumera  of  Inland  Revenue  (1881),  7  Q.  B.  D.  168,  170. 

Debt,  in  9  Qeo.  4,  c.  14,  s.  5,  means  "actionable  debt."  RauHey  t. 
Rowley  (1876),  1  Q.  B,  D.  468. 

„  in  12  &  13  Yict.  c.  106,  s.  113,  includes  money  due  under  an 
order  of  the  Court  of  Chancery.  Leea  v.  Newton  (1876),  L.  B. 
1  C.  P.  658. 

„  in  30  k  31  Yict.  c.  69,  s.  1,  does  not  include  mortgage  debt. 
Newma/rch  v.  Starr  (1878),  9  Ch.  D.  12. 

„  within  the  Bankruptcy  Act,  1883,  s.  18  (3),  means  everything 
which  might  mature  into  a  debt,  including  all  liabilities  from 
which  a  bankrupt  would  be  relieved  by  an  order  of  discharge. 
Flint  V.  Bcumwrd  (1888),  22  Q.  B.  D.  90. 

„      Vide  antCy  p.  207. 

„  DUE,  in  32  &  83  Yict.  c.  71,  s.  15  (5),  is  not  confined  to  debts 
presently  payable,  but  does  not  include  debts  only  contingent  at 
commencement  of  bankruptcy.  Ex  parte  Kemp  (1874),  9  du 
App.  387. 

„  IMPRISONMENT  FOB,  does  uot  include  imprisonment  under  a  com- 
mittal  order.  MitcheU  v.  Simpson  (1889),  23  Q.  B.  D.  373; 
SUmar  v.  Fowle  (1887),  18  App.  Cas.  20. 

Deed,  in  the  Forgery  Act,  1861  (24  &  25  Yict.  c.  98),  s.  20,  means 
something  which  passes  a  pecuniary  interest.  Per  Blackburn,  J.,. 
in  R.  V.  Morton  (1873),  L.  R.  2  C.  C.  R.  27. 

**  Default,  owner  in,"  in  s.  257  of  the  Public  Health  Act,  1875,  means 
'<  one  who  has  not  performed  his  share  of  the  works  requisite,"  i.e., 
so  much  of  the  work  specified  in  the  notice  under  the  section  as 
applies  to  him.  Simcox  v.  Handewcrih  L.  B,  (1881),  8  Q.  B.  D. 
39. 

Defect  or  inaccuracy,  in  s.  7  of  the  Employers'  Liability  Act,  1880 
(43  &  44  Yict.  c.  42),  as  applied  to  notice  of  action,  includes  the 
omission  of  the  date  in  the  notice  of  action  required  by  the 
section.     Carter  v.  Dryadale  (1883),  12  Q.  B.  D.  91. 

„  IN  CONDITION  OF  MACHINERY  means  Unfitness  for  the  purpose  for 
which  the  machine  is  supplied.     Heehe  v.  Samu/eUon  (1883),  1^ 
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Q.  B.  D.  30.  Even  if  each  part  is  sufficient,  yet  if  the  whole 
arrangement  is  defective  it  is  a  defect  within  the  Act.  Cripps 
V.  Judge  (1884),  13  Q.  B.  D.  583. 

I>£FINS,  in  18  <k  19  Vict.  c.  55,  s.  35,  which  empowers  the  colonial  Par- 
liament to  define  its  privileges,  <fec.,  means  '*  declare,"  and  not 
merely  "specify"  or  "enumerate."  DUl  v.  Murphy  (1864), 
1  Moore  P.  C.  N.  S.  487. 

I>SFiNiTE  AND  CERTAIN,  in  the  Stamp  Act,  1870  (33  &  34  Vict.  c.  97),  s.  3, 
applies,  not  to  the  interest  or  the  nature  of  the  interest  of  the 
settlor,  but  to  the  amount  of  the  stock  put  into  settlement. 
Onahw  ▼.  Cammusumera  of  Inland  Eeventie  (1891),  1  Q.  B.  239. 

I>EFBAUD,  INTENT  TO,  in  the  Merchandise  Marks  Act,  1887  (50  &  51 
Vict.  c.  28),  means  to  make  the  purchaser  take  something  which 
he  did  not  know  he  was  taking,  not  putting  oif  a  bad  article  in 
order  to  get  money  unfairly.  Starey  v.  Ghilworth  Gwnpowder  Co, 
(1890),  24  Q.  B.  D.  96. 

means  more  than  an  intent  to  cheat  a  customer.    (Same  case.) 

means  more  than  to  induce  the  buyer  to  accept  goods  which  might 
otherwise  be  rejected.     (Same  case.) 

Delineated,  in  the  Pontypool  Railway  Act,  1865,  s.  23,  does  not  mean 
"  surrounded  in  every  part  by  lines,"  but  "  sketched  or  re- 
presented or  so  shown  that  landowners  would  have  notice  that 
the  land  might  be  taken."  Dousing  v.  Pontypool  Rail.  Co, 
(1874),  L.  R.  18  Eq.  740.  See  hereon  Protheroe  v.  Tottenham^  <fe?., 
EaU,  Co,  (1891),  3  Ch.  278. 

DsFENDiNG. — See  Smt  depending. 

Dbsobiption  of  the  residence,  in  17  &  18  Vict.  e.  36,  s.  1,  means  such 
a  description  as  would  enable  a  person  to  make  the  necessary  in- 
vestigations before  advancing  money  or  supplying  goods  on  credit. 
J<me8  V.  Hwrrie  (1872),  L.  R.  7  Q.  B.  158. 

Dbssbted,  in  24  4&  25  Vict.  c.  55,  s.  3,  is  not  used  "  in  the  ordinary  ac- 
ceptation of  the  word,  but  the  statute  must  be  taken  to  mean 
that,  where  the  husband  permanently  gives  up  the  society  of  his 
wife  and  continues  to  live  in  a  different  place  apart  from  her, 
she  shall  be  looked  up  to  as  a  different  person  from  what  she 
would  otherwise  be,  for  she  resides  where  she  does  for  her  own, 
and  not  for  any  marital  purpose."  Per  Cockburn,  C. J.,  in  R.  v. 
MaidsUme  (1880),  5  Q.  B.  D.  33. 
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Design,  in  s.  60  of  the  Patents,  Designs,  and  Trade  Marks  Act,  188$ 
(4G  k  47  Vict.  c.  57),  refers  only  to  the  shape  or  visible  fona  of 
the  object  represented,  and  not  to  the  object  which  the  design 
has  in  view  in  adopting  the  shape  or  the  particular  porpoGe 
which  the  shape  is  intended  to  serve.  Heda  Foundnf  Co.  ▼. 
Walker  <t  Co.  (1889),  14  App.  Gas.  550 ;  and  see  ffotdswortk 
V.  McCrea  (1867),  L.  R.  2  H.  L.  at  p.  888;  Walker  v.  Falkirk 
Ir<m  Co.  (1887),  14  Rettie  (Sc.)  1081. 

Determinatiok  of  tenancy. — ^Agricultural  Holdings  Act,  1883,  s.  7, 
construed  with  reference  to  custom  of  country.  Re  Paid  (1890), 
24  Q.  B.  D.  247. 

Devise,  in  29  Chas.  2,  c.  3,  s.  6,  means  *'  that  group  or  collection  of  words 
reduced  into  writing  which  operates  as  a  disposition  of  the  testa- 
tor's land."  Per  Lord  Penzance  in  SwinUm  v.  Bailey  (1879),  4 
App.  Gas.  79. 

„  in  the  Wills  Act  (7  WiU.  4  &  1  Vict.  c.  26),  "includes,  unlea 
a  contrary  intention  appears  by  the  will,  a  devise  by  way  of 
appointment  under  a  spedal  or  general  power  conferred  on  the 
testator  as  to  property  not  his  own.''  Per  Jessel,  M.R.,  in  Freim 
V.  Clement  (1881),  18  Gh.  D.  515. 

Diplomatic  officer  in  the  diplomatic  service  of  her  Majesty,  in  the 
Naturalisation  Act,  1870,  c,  14,  means  any  "Ambassador, 
Minister,  or  charg^  d'affaires,  or  Secretary  of  Legation,  or  any 
person  appointed  by  such  Ambassador,  Minister,  cluo-g^  d'afiaire^ 
or  Secretary  of  Legation  to  execute  any  duties  imposed  by  the 
Act  on  an  officer  in  the  diplomatic  service  of  her  Majesty* 
(s.  17). 

„       REPRESENTATIVE    OF    A    FOREIGN    StATE,"    for     the     purpOSCS   of 

the  Extradition  Acts,  1870  and  1873,  "includes  any  perscm 
recognised  by  a  Secretary  of  State  as  a  consul-general  of  that 
State."  Ext.  Act,  1878  (c.  60),  s.  7,  extending  Ext.  Act,  1870 
(c.  52),  a  7. 

„      SERVICE. — Enumeration  of  diplomatic  offices  in  the  Diplomatic 
Salaries  Act,  1869  (c.  43),  s.  7. 

Disability,  in  the  Naturalisation  Act,  1870,  c.  14,  s.  17,  means  the 
status  of  being  an  infant,  lunatic,  idiot,  or  married  woman. 

Discretion. —  Vide  ante,  p.  288. 

Disposition,  in  3  <b  4  Will.  4,  c.  74  (Pines  and  Recoveries  Act),  s.  88, 
is  not  restricted  to  the  deed  barring  the  entail,  but  comprises  it 
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and  all  other  instruments  by  which  the  airangement  between 
the  vendor  and  the  purchaser  is  carried  out.  Crocker  v.  Waine 
(1864),  5  B.  (fc  S.  697. 

]>ISPUTE  BETWEEN  EMPLOYEB  AND  WOBKMAN,  in  88  <&  89  Yict.  C.  90,  S.  4, 

includes  a  complaint  made  by  the  employer  as  to  the  conduct  of 
the  workman.     Clernson  v.  Hubha/rd  (1875),  1  Ex.  D.  179. 

I>i9TANCE,  when  mentioned  in  a  statute,  how  computed.     See  Mile. 

X>iSTBiCT  OP  A  CONSUL,  Under  11  <k  12  Vict.  c.  68,  s.  19,  means — 

(a)  Such  parts  of  the  foreign  country  in  which  or  at  a  place 
in  which  the  consul  is  appointed  to  reside  or  is  directed  or 
authorized  to  solemnise  and  register  the  marriages  of  British 
subjects  as  a  Secretary  of  State  may  by  writing  under  his  hand 
direct. 

{b)  In  the  absence  of  any  special  direction,  then  the  district 
of  the  consulate  of  such  consul  (as  indicated  in  his  consular 
commission  and  exeq\iatv/r), 

I^iviDED,  in  41  Yict.  c.  15,  s.  18,  refers  to  the  structural  arrangement 
of  the  houses  taxed  by  the  Act,  and  not  to  the  mode  of  dealing 
with  the  divided  houses.  Yorkshire  Insurance  Co.  v.  Clayton 
(1881),  8  Q.  B.  D.  at  p.  420  (Brett,  L.J.). 

Dividends,  in  83  &  84  Yict.  c.  85,  s.  2,  "  includes  (besides  dividends 
strictly  so  called)  all  payments  made  by  the  name  of  dividend, 
bonus,  or  otherwise,  out  of  the  revenue  of  trading  or  other  public 
companies,  divisible  between  all  or  any  of  the  members  of  such 
respective  companies,  whether  such  payments  shall  be  usually 
made  or  declared  at  any  fiiced  time  or  otherwise."  Carr  v. 
OHffiihs  (1879),  12  Ch.  D.  661. 

I>OGUiiENT,  unless  the  context  otherwise  requires,  ''  includes  part  of  a 
document."   Official  Secrets  Act,  1889  (52  k  68  Yict.  c.  52),  s.  8. 

„  OF  TITLE  TO  GOODS,  in  the  Factors  Act,  1889  (52  k  53  Yict. 
c.  45),  s.  1  (4),  includes  "  bill  of  lading,  dock  warrant,  warehouse- 
keeper's  certificate,  and  warrant  or  order  for  the  delivery  of 
goods  and  any  other  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods,  or 
authorizing  or  purporting  to  authorize,  either  by  indorsement 
or  by  delivery,  the  possessor  of  the  document  to  transfer  or  to 
receive  goods  thereby  represented."  x  < 

PoMSSTio  ANIMALS,  in  12  dc  18  Yict.  c.  92,  s.  2  (as  amended  by  17  &  18 
Yict.  c.  60,  s.  8),  includes  any  pet  bird ;  and  also  birds  kept  in 
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captivity  and  trained  as  decjoy  birds.     Colam  v.  Paget  (18^), 
12  Q.  B.  D.  66. 

Domiciled  in  England,  in  the  Bankruptcy  Act,  1883  (46  db  47  Yict. 
c.  52),  s.  6  (1),  means  ^  England"  as  distinguished  from  other 
parts  of  the  United  Kingdom.  Be  MUcheU  (1884),  13  Q.  B.  D. 
418. 

Dominion. — See  Foreign  dominion. 

Double  costs. — See  Costa, 

Drains,  trenches,  and  watercourses,  in  14  Geo.  3,  c.  96,  s.  97,  means 
those  watercourses  only  which  have  been  made  by  the  hand  of 
man  and  artificially  connected  with  the  navigation  in  question. 
iSmiih  V.  Bamham  (1876),  1  Ex.  D.  422. 

Driver  or  Drivers,  in  ss.  87,  40-52,  54,  58,  60-67,  of  the  Town  Police 
Clauses  Act,  1847,  includes  the  conductor  of  an  omnibus.  Town 
Police  Clauses  Act,  1889  (c.  14),  s.  4  (1). 

Drunkenness. — See  Permit  drunkenness. 

Duly  made. — A  contract  "  made  in  writing,"  in  the  Companies  Adt 
1867  (30  A  31  Vict.  c.  131),  s.  25,  means  a  contract  executed  by 
all  the  parties  thereto.   JSx  parte  Afenzies  (1890),  43  Ch.  D.  11^- 

Dwell,  in  9  <b  10  Vict.  c.  95,  s.  128,  applies  to  the  place  at  which  t 
person  who  has  not  any  permanent  place  of  abode  may  be  tem- 
porarily residing.  Aleocander  v.  Jones  (1876),  L.  R.  1  Ex.  133. 
"To  dwell,"  said  KeUy,  C.B.,  in  Riley  v.  Read  (1879X  4  Ex  P. 
102,  '^  is  to  live  and  occupy  for  all  the  purposes  of  life." 

Dwelling-house,  in  41  &  42  Yict.  c.  26  (Parliamentary  and  Municii»i 
Registration),  s.  5,  means  a  part  of  a  house  separately  occupied, 
not  by  a  lodger  merely,  but  in  such  a  manner  that  the  occupied 
can  be  separately  rated  to  the  relief  of  the  poor.  Bradley  ▼• 
Baylis  (1881),  8  Q.  B.  D.  195. 

„  in  5  &  6  Vict.  c.  85  (Income  Tax),  s.  100,  sch.  D.,  "does 
not  include  a  house  in  which  a  bank  or  limited  company  carnes 
on  business,"  even  if  the  manager  lives  in  part  of  it.  BuestU 
V.  Tovm  aaid  County  Bank  (1888),  18  App.  Caa,  418,  430 ;  c/. 
Tennant  v.  Smith  (1892),  A.  C.  150. 

„  in  the  Bankruptcy  Act,  1883,  s.  6  (d),  for  purposes  of  founding 
bankruptcy  jurisdiction  over  a  foreigner,  held  to  include 
^  furnished  rooms  "  taken  under  circumstances  which  did  net 
make  the  hirer  a  lodger.     Re  ffecquard  (1890),  24  Q.  B.  D.  74. 
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Dwelling-house. — A  dwelling-house  need  not  be  a  separate  building. 
It  may  be  bounded  by  a  horizontal  plane  just  as  well  as  by  a 
vertical  plane,  and  would  therefore  include  a  JlcU,  but  not 
lodgings,  nor  rooms  in  a  hotel.  See  AUehurch  v.  HeTidon  Aaseas- 
ment  Committee  (1891),  2  Q,  B.  486. 

£ocLESiA8TiCAL  GoHMissiONSBS. — The  Ecclosiastical  Commissioners  for 
England  [and  Wales]  for  the  time  being.  Int.  Act,  1889  (c.  63), 
s.  12  (15). 

„  PURPOSE,  in  19  &  20  Vict.  c.  104  (Lord  Blandford's  Act), 
s.  14,  includes  "burial  of  the  dead.''  Hv^hea  v.  Uoyd  (1888), 
28  Q.  B.  D.  157.  So  that  when  a  parish  is  divided  under  that 
Act  for  ecclesiastical  purposes,  parishioners  in  the  old  undivided 
parish  cease  to  have  any  right  of  interment  in  the  old  parish 
churchyard  imless  they  are  resident  within  the  ecclesiastical 
district  within  which  it  lies.  It  also  includes  publishing  banns 
and  solemnising  marriages.  FvUer  v.  Alfwd  (1883),  10  Q.  B.  D. 
418.  Spiritual  purposes  is  distinct  (see  6  &  7  Vict.  c.  37, 
ss.  9  and  15). 

Education  Department,  in  all  Acts,  means  the  Lords  of  the  Committee 
for  the  time  being  of  the  Privy  Council  appointed  for  Education. 
Int.  Act,  1889  (c.  68),  s.  12  (6). 

„  Department,  Scotch,  in  ail  Acts,  means  <Hhe  Lords  of  the 
Committee  for  the  time  being  of  the  Privy  Council  appointed 
for  Education  in  Scotland.**  1889,  c.  63,  s.  12  (6),  taken  from 
8.  1  of  the  Scotch  Education  Act,  1870. 

Effluvia  injurious  to  health,  in  38  &  39  Vict.  c.  55,  s.  114,  include 
an  effluvium  which  causes  sick  persons  to  become  worse,  although 
not  injurious  to  persons  in  sound  health.  MaUon  v.  MaUan 
(1879),  4  Ex.  D.  302. 

Emolument  in  31  «k  32  Vict.  c.  110,  s.  8  (7),  is  "  the  most  comprehen- 
sive word  the  Legislature  could  have  used.''  R,  v.  Postmaster' 
General  (1878),  3  Q.  B.  D.  430 ;  and  see  Eemuneration. 

Endowed  Schools  Acts  means  the  Endowed  Schools  Acts,  1869  (32  (fe  33 
Vict.  c.  56)  and  1873  (36  &  37  Vict.  c.  87).  Vide  52  &  53  Vict, 
c.  40,  s.  17,  Wales. 

England,  in  s.  5  of  1889,  c.  72,  shall  mean  Scotland  in  the  application 
of  the  Act  to  Scotland  (s.  17).  This  ought  to  have  been  done  by 
defining  "  place  of  abode,"  with  reference  to  that  part  of  the 
United  Kingdom  in  which  the  local  authority  giving  the  notice 
exercises  its  functions. 
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Entertainment,  in  23  <S^  24  Yict.  c.  27,  s.  6,  does  not  merely  apply  to 
public  entertainments,  like  concerts,  but  also  to  the  general 
accommodation  provided  in  refreshment-rooms.  Mtdr  v.  £eay 
(1875),  L.  R.  10  Q.  B.  594 ;  ffotues  v.  Inland  Revenue  (1876), 
1  Ex.  D.  894. 

„  OR  AMUSEMENT,  in  21  Qeo.  3,  c.  49,  s.  1,  does  not  apply  to 
proceedings  of  a  religious  nature.  Baxter  v.  Lanc^  (1868), 
L.  R.  4  C.  P.  21. 

Estate  of  a  bankrupt,  in  6  Qeo.  4,  c.  16,  s.  98,  is  to  be  understood  in 
the  same  way  as  in  common  language  the  expression  "  the  estate 
of  a  mortgagor  "  is  understood— viz.,  as  meaning  ''his  own  estate 
subject  to  a  mortgage.*'  Per  Lord  Tenterden  in  B,  v.  Ftw- 
BUinlmi  (1881),  1  C.  &  J.  444. 

Execute,  in  the  Indian  Wills  Act,  No.  25, 1888,  s.  7,  "is  employed  to 
designate  the  whole  operation  [of  making  a  will],  including  both 
the  signature  and  acknowledgment  of  the  testator  and  the 
attestation  of  the  subscribing  witnesses."  GoMfmen^  v.  FvUon 
(1845),  5  Moore  P.  C.  141. 

Exposed  for  sale,  in  the  Margarine  Act,  1887  (c.  29),  s.  6,  means  exposed 
to  view  in  the  shop  in  the  sight  of  the  purchaser.  Crane  v. 
Lawrmce  (1890),  25  Q.  B.  D.  152 ;  emtra,  Wheat  v.  Braum  (1892), 
8  Times  L.  R.  294. 

Extraordinary  traffic  means  unusual  in  weight  or  kind  either 
as  compared  with  what  is  usually  carried  over  roads  of  the  same 
nature  in  the  highway  district,  or  as  compared  with  that  to 
which  the  road  in  its  fair  and  ordinary  use  may  be  subjected. 
Pickering  Lythe  East  Highway  Board  v.  Barry  (1881),  8  Q.  B.  D. 
59,  62  (Lopes,  J.). 

y,  includes  the  passage  of  traction  engines  and  trucks  over  a 
highway  connecting  two  main  roads,  and  used  principally  by 
farmers  of  land  adjoining  it  for  ordinary  traffic.  E.  v.  EUis 
(1882),  8  Q.  B.  D.  466. 

False  pretence,  within  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96), 
s.  90,  must  be  of  an  existing  Jact.  But  the  Courts  take  wide 
views  as  to  what  is  an  existing  fact.  B.  v.  Gordon  (1889), 
23  Q.  B.  D.  854.  S.  90  was  passed  because  of  an  earlier  case, 
B,  V.  Dangar  (1857),  1  D.  &  B.  C.  C.  807. 

Falsely  packed,  in  the  Hops  Act,  1866  (29  &  80  Vict.  c.  87),  s.  5, 
means  not  substantially  according  to  sample.  Johnson  v.  Gaekain 
(181)1),  8  Times  L.  R.  70. 
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Family,  in  23  Vict.  c.  xiii.  s.  83,  includes  the  inmates  of  a  workhouse. 
Liakeard  v.  Liakeard  (1881),  7  Q.  B.  D.  509. 

Fatheb,  in  4  &  5  Fh.  &  Mar.  c.  8,  s.  3,  which  imposes  a  penalty  upon 
any  person  who  "  takes  away  any  woman-child  out  of  the  cus- 
tody of  the  father  of  such  child,''  includes  the  putative  father 
of  an  illegitimate  child.    H.  v.  Comforth  (1740),  2  Str.  1162. 

!Fblont. — Acts  declaring  any  act  or  omission  to  be  felony  attach  to 
the  act  or  omission  all  the  incidents  for  the  time  being  attached 
by  common  law  or  other  past  or  future  statutes  to  felonies. 
Vide  ante,  p.  329. 

yy  in  Acts  extending  or  applied  to  Scotland  =  high  crime  and 
offence.  Int.  Act.  1889  (c.  63),  s.  28.  A  like  provision  is  com- 
mon in  Acts  prior  to  that  date,  and  in  them  is  not  superseded 
by  the  later  Act. 

Female. — Vide  Maecvline;  and  ante,  p.  175. 

Fictitious  or  non-existent,  in  45  &  46  Vict.  c.  61  (Bills  of  Exchange), 
8.  7  (3),  considered  in  Bank  of  England  v.  Vagliano  (1891), 
A.  G.  107.     Qtu>tjvdice8  tot  aententice, 

FiSLDMASTER  or  FiELD-REEVE  means  a  person  appointable  to  superintend 
the  ordering,  fencing,  cultivating,  and  improving  of  open  and 
common  fields.     (1772,  18  Geo.  3,  c.  81,  s.  3). 

Final  judgment,  in  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  does  not  include  (1)  an  order  by  consent  to  pay  costs: 
£x  parte  Schmitz  (1884),  14  Q.  B.  D.  509 ;  (2)  a  garnishee 
order  absolute:  £x  parte  Chinery  (1883),  12  Q.  B.  D.  342; 
although  by  the  Judicature  Act,  1873,  orders  are  enforceable  in 
the  same  way  as  judgments. 

„  AND  conclusive,  in  the  Metropolis  Management  Act,  1855, 
s.  129,  now  means  final  and  conclusive  as  to  the  facts  only,  inas- 
much as  the  decision  of  the  magistrate  on  a  point  of  law  can  be 
questioned  by  a  special  case  under  the  Summary  Jurisdiction 
Act,  1879.     E,  V.  Bridge  (1890),  24  Q.  B.  D.  607. 

FiHANOiAL  TEAR. — Vide  ante,  p.  177. 

FoBSiON  DOMINION,  in  25  &  26  Vict.  c.  20,  s.  1,  means  ''  a  country  which 
at  some  time  formed  part  of  the  dominions  of  a  foreign  State  or 
potentate,  but  which  by  conquest  or  cession  has  become  a  part 
of  the  dominions  of  the  Crown  of  England."  Per  Cockbum, 
C.J.,  in  ExparU  Brown  (1864),  5  B,  &  S.  290. 
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PoBEiGN  POSSESSIONS,  in  the  Income  Tax  Acts  (5  <fc  6  Vic*,  c  Z^ 
s.  100,  and  16  &  17  Vict.  c.  34,  s.  2,  sch.  D.),  implies  to 
profits  and  gains  entirely  earned  abroad,  but  does  not  apply 
where  the  business  is  domiciled  in  England,  nor  to  prafilB 
earned  by  a  trader  carrying  on  one  single  bosinees  partly  in  the 
United  Kingdom  and  partly  elsewhere,  even  though  they  are 
not  remitted  to  the  United  Kingdom.  London  Bank  of  Mexico 
V.  Apthorpe  (1891),  1  Q.  B.  383 ;  Colquhaun  v.  Brooks  (1889),  U 
App.  Cas.  493. 

FoRFBTT,  as  used  in  17  <fc  18  Vict.  c.  104,  s.  103,  in  the  expression 
''shall  be  forfeited  to  her  Majesty,''  implies  that  the  propeitj 
forfeited  is  "  divested  by  the  offence  committed.''  The  Annaar 
dale  (1867),  2  P.  D.  219 ;  and  see  Sedgwick  on  Statutory  Lav 
(2nd  ed.),  p,  78. 

FoBMED,  in  the  Companies  Act,  1864  (25  &  26  Vict.  c.  89)^8.  4,  is 
used  in  its  popular  sense,  and  not  technically ;  consequently,  a 
society  originally  instituted  in  1861  need  not  be  registered 
under  the  Act  even  if  the  effect  of  its  constitution  is  to  create  a 
new  partnership  from  time  to  time  between  its  members  subse- 
quent to  the  commencement  of  the  Companies  Act,  1862.  Shem 
V.  Simmons  (1883),  12  Q.  B.  D.  117. 

Forthwith,  **  in  an  Act  of  Parliament,  has  [in  several  cases]  been 
construed  to  mean  '  in  a  reasonable  time,'  as  soon  as  the 
party  who  is  to  perform  the  act  can  reasonably  perform  it."  R, 
V.  Price  (1853),  8  Moore  P.  C.  213;  and  see  Immediately. 

„  in  9  Geo.  4,  c.  31,  s.  27,  means  <' forthwith  if  demanded." 
Coster  V.  ffetherington  (1859),  1  E.  dr  E.  802. 

„  in  8  &  9  Vict.  c.  10,  s.  3,  means  "  with  due  and  proper  diligence 
and  without  any  delay  which  cannot  be  satisfactorily  explained." 
E.  V.  Worcestershire  (1846),  10  Jur.  595. 

„  in  Bankruptcy  Rules,  1870,  r.  144,  "  has  not  a  fixed  and 
absolute  meaning,  but  must  be  construed  with  reference  to  the 
objects  of  the  rule  and  the  circumstances  of  the  case."  Per 
Lush,  L.J.,  Ex  parte  Lamb  (1882),  19  Ch.  D.  178. 

Franchise,  in  the  County  Courts  Act,  1888  (52  &  53  Victc  41),  a.  56, 
includes  the  right  or  privilege  granted  by  letters  patent  for  a 
new  invention.  B.  v.  Judge  of  Halifax  County  Court  (1891), 
1  Q.  B.  793,  2  Q.  B.  263. 

Front  main  wall  of  the  building  on  either  side,  in  Public  Health 
(Buildings  in  Streets)  Act,-  1888  (51  &  52  Vict  c  52),  a,  8. 
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For  the  considerations  by  which  it  is  to  be  ascertained,  see 
AU.Gen.  v.  Edwards  (1891),  1  Ch.  194. 

Gajoe,  in  Scotland,  specified  as  '^haree,  partridges,  pheasants,  muir- 
fowls,  tarmargans,  heath-fowl,  snipes,  and  quails."  13  Geo.  3, 
c.  54,  8.  3. 

„  in  1  d^  2  Will.  4,  c.  32,  s.  40,  means  liviiig  game,  *'*'  although  in 
some  other  parts  of  the  statute,  as,  for  instance,  when  it  speaks 
of  game  at  a  poulterer's,  the  word  *•  game '  may  properly  mean 
dead  game."     Kmy<m  v.  HaH  (1865),  6  B.  k  S.  255. 

Oamiko,  in  the  Licensing  Act,  1872  (c.  94),  s.  17,  is  the  playing  of 
any  game  for  money  or  money's  worth,  whether  the  game  be 
or  be  not  lawful.  Dyww  v.  Ma8(m  (1889),  22  Q.  B.  D.  351, 
6  L.  Q.  R.  331. 

CrAOL,  in  the  Assizes  Belief  Act,  1889  (c.  12),  s.  7,  includes  house  of 
correction. 

Oeneral  sessions,  as  used  in  17  Geo.  3,  c.  38,  s.  4,  ^  is  another  word 
for  quarter  sessions  in  contradistinction  to  a  special  sessions, 
every  quarter  sessions  being  a  general  sessions."  R,  v.  London 
Justices  (1812),  15  East  033. 

Goi^D  MINE. — See  Att.-Gen.  v.  Morgan  (1891),  1  Ch.  432. 

yy  OB  siLVEB,  in  30  &  31  Yict.  c.  90,  s.  1,  does  not  mean  ^*  pure  gold 
or  pure  silver,  but  merely  what  is  ordinarily  called  gold  or 
silver."     Young  v.  Cook  (1877),  3  Ex.  D.  105. 

Good  cause,  in  35  dr  36  Yict.  c.  66  (Judicature),  s.  49,  includes,  but  is 
not  confined  to,  everything  for  which  the  party  is  responsible 
connected  "with  the  institution  or  conduct  of  the  suit  and 
calculated  to  occasion  unnecessary  litigation  and  expense." 
ffuxley  V.  W.  L.  Ry,  (1889),  14  App.  Cas.  26,  at  p.  33  (Lord 
Watson). 

Goods,  in  2  <k  3  Vict.  c.  71  (Metropolitan  Police),  s.  40,  includes  "  dogs  "  : 
R.  V.  Slade  (1888),  16  Cox  Cr.  Cas.  496 ;  not  synonymous  there 
with  chattels  (a  dog  not  being  a  chattel :  R,  v.  Robinson  (1859), 
Bell  Cr.  Oafi.  34). 

in  19  «k  20  Vict.  c.  60,  s.  5,  includes  horses.      Young  v.  Giffen 
(1858),  21  Dunlop  (Sc.)  87. 

in  the  Factory  Act,  1889  (c.  45),  includes  "wares  and  mer- 
chandise."    S.  1  (3). 

,,     in  8.  2  of  the  County  Courts  Admiralty  Jurisdiction  Amendment 
Act,  1869  (32  k  33  Vict.  c.  51),  does  not  include  passengers'^ 
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luggage,  and  is  used  only  in  reference  to  carriage  ander  bills  of 
lading.  B.  v.  Judge  of  City  of  Ixmdon  Court  (1883),  12  Q.  B.  D. 
115. 

QoYEBNOR  OP  A  BBiTiSH  POSSESSION,  in  the  Naturalisation  Act,  1870, 
c.  14,  6.  17,  includes  ''any  person  exercising  the  chief  authority 
in  such  possession.'' 

„  means  *'  any  person  or  persons  administering  the  government  of 
a  British  possession,  and  includes  the  Gk>vemor-General  of 
India."     Extradition  Act,  1870  (c.  52),  s.  26. 

„  as  to  Canada  and  India,  means  the  Croyemor-Qeneral  or  any  per- 
son for  the  time  being  having  his  power ;  as  to  any  other  British 
possession,  the  officer  for  the  time  being  administering  the 
government  of  the  possession.     Int.  Act,  1889  (c.  68),  s.  18  (6). 

Grakt  land,  in  Drill  Grounds  Act,  1886  (49  Yict.  c.  5),  s.  8  (G),  means 
''  to  grant,  convey,  or  enfranchise  land,  or  any  limited  right  in  or 
over  land." 

Guardian  of  ant  hospital,  in  13  Eliz.  c.  10,  s.  2,  includes  lay  persons, 
and  extends  to  secular  institutions.  Governors  of  Mctgdalen  v. 
Knotta  (1878),  8  Ch.  D.  724. 

Guardians,  board  of,  in  England,  means  a  board  of  guardians  under 
the  Poor  Law  Act,  1834,  or  anybody  under  a  local  Act  exer- 
cising like  powers;  in  Ireland,  a  board  of  guardians  elected 
under  1  <&  2  Yict.  c.  56,  and  any  persons  appointed  by  the  Local 
Government  Board  to  carry  out  that  and  the  Amending  Acts. 
Int.  Act,  1889  (c.  63),  s.  16  (3). 

Guardians,  in  Ireland. — See  1889,  c.  56,  s.  9  (a).  The  definition  is 
almost  the  same  as  that  in  Int.  Act,  1889  (c.  63),  s.  16,  save  that 
it  does  not  expressly  include  the  persons  appointed  by  the  Local 
Government  Board  to  execute  the  Irish  Poor  Law  Acts. 

Hackney  carbiacb.  Hackney  coach,  in  the  Town  Police  Clauses  Act, 
1847,  ss.  37,  40-52,  54,  58,  60-67,  includes  an  omnibus  as 
defined  by  the  Town  Police  Clauses  Act,  1889  (c.  14),  s.  3.  Vide 
game  Act,  s.  4  (1). 

in  51  &  52  Vict.  c.  8  (Inland  Revenue),  s.  4,  includes  an  omnibus 
running  along  a  fixed  route.  Hickman  v.  Birch  (1890),  24 
Q.  B.  D.  172. 

Hear  (to),  in  37  «fc  38  Vict.  c.  85,  s.  9,  in  the  expression  "  requires  the 
judge  to  hear  the  matter  of  the  representation,"  means  to  '^  hear 
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and  finally  determine  the  whole  matter/'     Per  Lord  Sel  borne  in 
Green  v.  Lord  Penzance  (1881),  6  App.  Oas.  669. 

Hba&ino,  in  13  k  14  Vict.  c.  35,  s.  14,  means  "  when  the  Court  has 
heard  the  case  sufficiently  to  enable  it  to  see  what  the  question 
is  to  be  determined."     Bright  v.  TyvdaU  (1876),  4  Ch.  D.  196. 

„  UPON  THE  MERITS,  itt  24  &  25  Vict.  c.  100  (Offences  against  the 
Person  Act),  s.  44,  necessary  to  give  justices  jurisdiction  to  give  a 
certificate  of  dismissal  of  a  summons  for  assault,  does  not  include 
a  hearing  of  the  defendant's  account  of  the  facts  after  the  plaintiff 
has  given  notice  that  he  does  not  intend  to  proceed  upon  the 
summons.  Reed  v.  NuU  (1890),  24  Q.  B.  D.  669  (Lords  Coleridge 
and  Esher).  The  words  "  upon  the  merits  "  inserted  in  the  Act  of 
1861  appear  to  limit  the  jurisdiction  which  justices  had  been 
decided  to  have  under  the  earlier  Act,  9  Geo.  4,  c.  31,  s.  7.  See 
Tunnidiffe  v.  Tedd  (1848),  5  C.  B.  553,  and  Vaughton  v. 
Bradahaw  (1860),  9  C.  B.  N.  S.  103. 

Held,  in  30  &  31  Yict.  c.  131,  s.  40,  has  no  specific  technical  meaning, 
but  simply  means  "that the  contributory  has  had  his  name  upon 
the  register  as  the  holder  of  the  shares  for  the  period  in  question." 
Per  Chitty,  J.,  Be  Wcda  Company  (1883),  21  Ch.  D.  857. 

„  WITH,  in  Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  49,  63, 
applies  to  lands  not  immediately  contiguous  to  the  lands  com- 
pulsorily  taken.  Cowper  Essex  v.  Acton  L.  B.  (1889),  14  App. 
Cas.  167.  ''They  are  not  words  of  art.  They  are  ordinary 
language,  and  must  be  understood  with  reference  to  their  object." 
Lord  Bramwell,  loc.  dt,  168. 

Hereditaments,  in  38  Geo.  3,  c.  5  (Land  Tax),  s.  4,  includes  a  railway 
tunnel,  which  is  an  interest  in  land,  and  not  a  mere  easement 
through  it.     Met,  Rail,  Co,  v.  Fowl&r  (1892),  1  Q.  B.  165. 

„  of  any  tenure,  in  the  Lands  Clauses  Act,  1845  (8  &  9  Vict.  c.  18), 
s.  3,  includes  incorporeal  hereditaments.  G,  W,  R,  v.  Swindon 
Rail,  Co,  (1884),  9  App.  Cas.  787,  809. 

„  TITLE  TO,  in  County  Court  Act,  1888,  s.  56,  is  defined  as  including 
land  and  a  leasehold  interest  therein.  Tomkins  v.  Jones  (1889), 
22  Q.  B.  D.  599.  The  word  is  not  used  as  describing  the 
qtuintum  of  interest,  but  as  describing  the  subject-matter  itself — 
viz.,  the  land.     Bowen,  L.J.,  602.     He  referred  to  ss.  59,  60,  61. 

Hereinbefore  contained,  in  30  ife  31  Vict.  c.  127,  s.  23,  is  ambiguous^ 
and  may  mean  "  before  contained  in  this  Act,"  or  "  before  con- 
tained in  this  section;"  therefore,  which  of  the  two  meanings  is 
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the  proper  one  must  be  discovered  "  from  the  context  and  the 
general  scheme  of  the  Act."  Be  Cambrian  Bail.  (1868),  3  Oh. 
App.  297. 

HoBSBFLESH,  f  or  the  purposes  of  the  Sale  of  Horseflesh,  dsc.,  Regulation 
Act,  1889  (c.  11),  '^  includes  the  flesh  of  asses  and  mules,  and 
means  horseflesh  cooked  or  uncooked,  alone  or  accompanied  by  or 
mixed  with  any  other  substance." 

Hospital,  in  38  Qeo.  3,  c.  5,  s.  25,  includes  not  only  hospitals  in  the 
legal  sense  of  the  word  (s.  3),  but  also  hospitals  in  the  popular 
sense  of  the  word.  Ccldiester  {Lord)  v.  Ketcney  (1876),  L.  R. 
1  Ex.  377. 

„  [oE  CHARITY  SCHOOL],  48  Geo.  8,  c.  55,  6ch.  B. ;  14  &  15 
Vict.  c.  36. — The  character  of  such  a  place  for  the  purpose  of 
exemption  from  inhabited  house  duty  depends  on  the  character 
of  and  uses  of  the  school  or  other  buildings  at  the  time  of  the 
assessment,  and  not  upon  their  character  at  the  time  of  the  pass- 
ing of  the  Acts  under  which  the  taxation  is  authorized  to  be 
made  or  the  exemption  is  claimed.  Governors  of  Charterhouse  t. 
Lamarque  (1890),  25  Q.  B.  D.  121.  A  school  may  be  within  the 
exemption  of  a  taxing  Act  when  the  Act  is  passed,  but  by  changes 
in  its  constitution  may  cease  to  be  entitled  to  the  exemption. 

„  AND  INSTITUTION,  in  the  Idiots  Act,  1886  (s.  17),  means  any 
hospital  or  institution,  or  part  of  a  hospital  or  institution  (not 
being  an  asylum  for  lunatics)  wherein  idiots  and  imbeciles  are 
received  and  supported  wholly  or  partly  by  voluntary  contri- 
butions, or  by  any  charitable  bequest  or  gift,  or  by  applying  the 
excess  of  payments  of  some  patients  for  or  towards  the  support, 
provision,  or  benefit  of  other  patients. 

House,  in  the  Lands  Clauses  Act,  1845,  s.  92,  means ''  all  which  would 
with  a  i^easonable  latitude  of  construction  pass  under  the  de- 
scription of  *  house '  or  *  messuage  *  in  a  deed  or  will."  A^(ed€  v. 
Midland  Bail,  (1866),  1  Ch.  App.  278.  Cf.  Barnes  v.  Souihsea 
Bail  Co.  (1885),  27  Ch.  D.  542. 

„  in  criminal  statutes,  means  '^  a  permanent  building  in  which  the 
tenant,  or  the  owner  and  his  family,  dwells  or  lives.  It  must 
not  be  a  mere  tent  or  booth,  as  in  a  market;  it  must  be  a  per- 
manent building.''  Per  Huddleston,  B.,  in  Chapman  v.  Boyal 
Bank  (1881),  7Q.  B.  D.  140. 

y^  in  Metrop.  Man.  Act,  1855,  s.  105,  includes  all  land  upon  whidi 
there  is  a  building  which  is,  or  may  be,  used  for  the  habitation 
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of  man.  Per  Lord  Esher,  M.R.,  Wright  v.  Ingle  (1885),  16  Q.  B.  D. 
890. 

Idiot  ob  imbecile,  in  the  Idiots  Act,  188G  (c.  25),  s.  17,  does  not  include 
lunatic,  and  lunatic  does  not  include  idiot  or  imbecile. 

Ill,  in  11  <£;  12  Vict.  c.  42,  s.  17,  does  not  necessarily  apply  to  a  woman 
who  is  pregnant :  E.  v.  Stephenson  (1862),  L.  &  C.  165 ;  but  may 
do  so  :  H.  V.  Wettings  (1878),  3  Q.-B.  D.  426. 

Illegal,  by  being  in  restraint  of  trade. — See  Swaine  v.  Wilson  (1889), 
24  Q.  B.  D.  257. 

Ihmediate  approach,  in  8  <b  9  Yict.  c.  20,  s.  46,  does  not  apply  to  that 

part  of  a  highway  which  has  been  lowered  for  the  purjtose  of 

carrying  a  railway  bridge  over  it.     Zondon  d;  N,  W.  Rail,  Co.  v. 

Skerton  (1864),  5  B.  &  S.  559;  see  also  Irish  cases  cited  in 

judgment. 

InMEDiATELY  AFTEB,  in  6  Gco.  4,  c.  50,  s.  34,  mcans  '*  within  a  reasonable 
time."  Christie  v.  Richardson  (1842),  10  M.  <k  W.  688 ;  and  see 
Grace  v.  Clinch  (1843),  4  Q.  B.  609 ;  T(ms  v.  Wils<m  (1863),  4 
B.  k  S.  453  ;  also  see  Forthwith, 

Implied  condition,  in  48  &  49  Vict.  c.  62,  s.  12  (Housing  of  the  Work- 
ing Glasses),  does  not  mean  a  mere  warranty.  Walker  v,  Hohhs 
(1889),  23  Q.  B.  D.  458. 

Impobted. — See  Carried  vrUo. 

iMPBOTEMENTS.^See  Re  Mwady's  Estates  (1891),  1  Oh.  399. 

Include,  in  24  dr  25  Yict.  c.  99,  s.  1,  '^  is  not  identical  with,  or  put  for/' 
the  word  **mean."  Per  Lord  Coleridge,  R,  v.  Hermann  (1879), 
4  Q.  B.  D.  288. 

Incombustible  matebial,  in  18  <b  19  Yict.  c.  122  (Building  Act),  s.  19, 
sub-s.  1,  means  wholly  incombustible,  and  not  partly  combustible 
and  partly  incombustible,  however  safe  in  fact  as  a  roofing  the 
material  may  be.    Payne  v.  Wright  (1892),  1  Q.  B.  104. 

Income,  in  the  New  Brunswick  Act,  31  Yict.  c.  36,  s.  4,  must  be 
construed  **  in  its  natural  and  commonly  accepted  sense  as  the 
balance  of  gain  over  loss"  :  Lawless  v.  Sullivan  (1881),  6  App. 
Cas.  384  ;  and  as  used  in  Bankruptcy  Act,  1869,  s.  90,  does  not 
include  ''professional  earnings'':  Ex  parte  BenweU  (1884), 
14  Q.  B.  D.  309  ;  bue  see  Exports  Shine  (1892),  1  Q.  B.  522. 

„  does  not  include  the  advantage  of  occupying  a  house  virtute 
officii^  unless  the  occupant  has  power  to  let  the  house.  Tennant 
v.  Smith  (1892),  A.  C.  150. 

2n 


562  Appendix. 

Incompleteness,  in  5  Jc  6  Vict.  c.  55,  s.  6,  is  not  confined  merely  to  what 
is  "not  finished,"  but  may  be  used  as  to  "anything  imperfect 
OP  incomplete."  AU.'Gen.  v.  Great  Western  Bail.  Co.  (1876),  A 
Ch.  D.  789. 

ISDicnasTy  in  24  &  25  Vict.  c.  190,  s.  6,  applies  to  coroners'  inqui- 
sitions.    B.  V.  iT^ham  (1864),  5  B.  Je  S.  272. 

„  in  26  <fe  27  Vict.  c.  29,  s.  7,  does  not  include  an  ex  qfieio 
information  filed  by  the  Attorney-General.  B.  v.  Slaior  (1881), 
8  Q.  B.  D.  267.     Vide  atUe,  pp.  184,  441. 

Indorse. — Equivalent  to  "sign  "  in  County  Court  Rules,  1888.  Vide  R. 
V.  Cowper  (1890),  24  Q.  B.  D.  62  ;  see  Int.  Act,  1889. 

Information,  in  11  <&  12  Vict.  c.  48,  is  not  substantially  diifer^it  from 
"complaint":  Blake  v.  Beech  (1876),  1  Ex.  D.  320;  B.  v.  Paget 
(1881),  8  Q.  B.  D.  at  p.  155  (Field,  J.) ;  but  is  usually  defined  as 
applying  to  charges  of  a  criminal  character  and  complaint  to 
civil  proceedings  before  magistrate. 

Note. — In  11  &  12  Vict.  c.  42,  the  term  "  complaint  "  cannot 
refer  to  a  dvil  proceeding. 

Inhabitant,  in  1 1  Geo.  8,  c.  29,  means  a  "  resiant  occupier."  Dawne  v. 
Mart^  (1828),  8  B.  &  C.  69;  B.  v.  I^ichoUon  (1810),  12  East 
842. 

„  synonymous  with  "occupier."  B.  v.  Tunstead  (1790),  8  T.  R. 
528.  In  2  Inst.  702,  Lord  Coke  says  that  under  22  Hen.  8, 
c.  5,  the  word  "  inhabitants  "  includes  those  who  occupy  lands  in 
the  county  though  they  do  not  reside  thei*e.  See  also  B.  v.  Ht^ 
(1822),  1  B.  &C.  186. 

Inhabitbd  dwelling-house,  in  14  Jb  15  Vict.  c.  86,  s.  1,  does  not  apply 
to  a  house  only  occupied  during  the  day  and  where  no  one  sleeps 
at  night.  Per  KeUy,  C.B.,  in  Biky  ▼.  Bead  (1879),  4  Ex.  D. 
102. 

Injuriously  affected. — Lands  Clauses  Act,  s.  68 ;  Railways  Clauses 
Act,  s,  6  (16),  in  pari  nuUerid.  See  Cowper  Bseex  v.  Acton  Z.  B. 
(1889),  14  App.  Cas.  158;  Be  Z.  T.  <fr  S.  By.  Co.  (1889),  24 
Q.  B.  D.  44 ;  Cripps  on  Compensation  (8rd  ed.),  p.  145. 

Insolvent,  in  88  Geo.  8,  c.  54,  s.  10,  does  not  mean  "a  person  who  has 
made  a  mere  assignment  for  the  benefit  of  his  creditors,  but  a 
person  who  has  taken  the  benefit  of  an  Insolvent  Debtors  Act." 
Per  ShadweU,  V.C,  Be  Birmingham  Benefit  Society  (1880),  3 
Sim.  428. 
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IxsoLYENT  GiBCUMSTANOES,  in  19  Geo.  2,  c.  82,  s.  1,  does  not  necessarily- 
mean  a  state  of  complete  insolvency,  but  is  used  in  the  popular 
sense,  and  means  <^  in  tottering  circumstances."  Teah  v.  Younge 
(1825),  1  M*C1.  &  Younge  497. 

IxsTBUMENT,  in  1889,  c.  30  (Trust  Investment,  England  and  Ireland),  s.  9, 
includes  '^  a  private  Act  of  Parliament." 

Intended  to  be  done,  in  Public  Health  Act,  1875,  s.  204,  means,  not 
intended  to  be  done  in  the  future,  but  done  in  supposed  conformity 
with  the  provisions  of  the  Act.  Chapman  v.  Auckland  Giuirdians 
(1889),  23  Q.  B.  D.  303  (Bowen,  L.J.).  This  same  construction 
is  applied  to  all  Acts  as  to  notice  of  action.  Where  the  words 
are  not  inserted  the  Court  will  imply  them. 

Intebest  in  land,  in  the  Mortmain  Act  (9  Geo.  2,  c.  36),  includes 
bonds  issued  by  harbour  trustees  and  secured  on  "rates, 
tolls,  and  rents  " :  In  re  Damd  (1890),  43  Ch.  D.  27  ;  but  not  a 
charge  on  a  borough  fund :  Re  Thompaon  (1890),  45  Ch.  D.  161. 

iNTEBBumoN,  in  s.  2  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71), 
does  not  mean  '^  cessation,"  but  such  interruption  as  is  mentioned 
in  8.  4  of  the  Act.  EdLina  v.  Vemey  (1884),  13  Q.  B.  D.  304, 
at  p.  307  (Lindley,  L.J.). 

Invented  wobd,  in  the  Patents  Act,  1888,  s.  64,  does  not  include  a 
descriptive  word — *.«.,  a  word  referring  to  the  quality  or  nature 
of  the  article  to  which  it  is  applied.  Meyerstein'a  Trade  Mark 
(1890),  43  Ch.  D.  604. 

Intbstment,  in  17  k  18  Vict.  c.  34,  ss.  1,  2.  Vide  Clerical,  ct-c,  Asmr- 
ance  Co,  v.  Carter  (1889),  22  Q.  B.  D.  444. 

Issue  of  banknotes,  in  7  <k  8  Vict.  c.  32,  s.  11,  means  "  the  delivery  of 
the  notes  to  the  persons  who  are  willing  to  receive  them  in 
exchange  for  value  in  gold,  bills,  or  otherwise ;  the  person  who 
delivers  them  being  prepared  to  take  them  up  when  they  are 
presented  for  payment.  Per  Cur,,  AU,-Gen.  v.  Birkbeck  (1884), 
12  Q.  B.  D.  611. 

„  OF  SHABE8,  in  30  &  31  Vict.  c.  131,  s.  25,  *'  must  be  taken  as 
meaning  something  distinct  from  allotment, and  as  importing  that 
some  subsequent  act  has  been  done  whereby  the  title  of  the  allottee 
becomes  complete."     Clarke's  case  (1878),  8  Ch.  D.  638. 

Issued. — See  Shares  issued, 

Jewellebs'woeks,  in  12  Geo.  2,  c.  26  (Gold  and  Silver  Wares),  defined 
(s.  2)  as  "  any  gold  or  silver  wherein  any  jewels  or  other  stones 
are  or  shall  be  set  (other  than  mourning  rings)." 
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JtTDGifENT. — '<  In  Acts  of  Parliament  there  is  a  well-known  distindaon 
between  a  *  judgment'  and  an  •order.'"  £x  parte  Chinery 
(1884),  12  Q.  B.  D.  345. 

„  in  1  Will.  4,  c.  21,  8. 1,  is  used  in  its  technical  sense — i.e.,  a  judg- 
ment on  pleadings,  not  a  mere  decision  of  a  Court  upon  a  rule. 
Ex  parte  Everton  (1871),  L.  R,  6  C.  P.  246. 

„  in  1  4&  2  Vict.  c.  110,  s.  17,  means  such  judgments  as  were  then 
(1838)  known — 1.«.,  those  of  the  superior  courts  of  common  law 
and  of  such  inferior  courts  of  common  law  as  then  (1838)  existed — 
and  does  not  include  the  judgments  of  county  courts  as  recon- 
structeS  by  the  Coimty  Courts  Act  of  1846  (9  &  10  Vict.  c.  95). 
H.  V.  County  Court  J^idge  of  Essex  (1887),  18  Q.  B.  D.  704. 

„  in  s.  47  of  the  Judicatxu^  Act,  means  any  decision,  and  not 
merely  final  judgment,  in  criminal  cases.  R,  v.  Foots  (1882),  10 
Q.  B.  D.  at  p.  380  (Jessel,  M.R.). 

Jurisdiction. — The  right  to  adjudicate  on  a  given  point. 

„  The  local  extent  within  which  the  High  Court  can  and  does 
exercise  the  right  when  ascertained.  See  6  Law  Quarterly  Beviev. 
295;  R.  S.  C.  1883,  Ord.  11,  r.  1. 

Just. — "  Shall  have  the  power,  if  he  shall  think  just,  to  order  a  new  trial," 
in  the  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  98. 
These  words  do  not  give  a  county  court  judge  an  absolute 
power  of  granting  new  trials.  His  power  under  the  section  is 
subject  to  the  rules  and  limitations  as  to  the  granting  of  new 
trials  which  are  binding  upon  the  High  Court,  the  Court  of 
Appeal,  and  the  House  of  Lords.  Murtagh  v.  Barry  (1890),  44 
Ch.  D.  632  (Lord  Coleridge,  C.J.).  The  crucial  word  in  the  phrase 
is  ''  just,''  which  imparts  a  judicial,  and  not  an  absolute  power. 

Justice. — "  Best  calculated  to  answer  the  ends  of  justice,*'  in  17  &  1^8 
Yict.  c.  82,  s.  8,  means  to  attain  what  Ls  right  and  proper  in  the 
circumstances.    SmWi.  v.  Cooke  (1891),  A.  C.  297,  45  Ch.  D.  38. 

Keep  implies  habitual,  and  not  mere  occasional,  use  for  the  purpose 
prohibited  by  statute.    R,  v.  Strugnell  (1866),  L.  R.  1  Q.  B.  93. 

„  in  6  &  7  Yict.  c.  68,  s.  2  (against  unlicensed  theatres),  is  not 
synonymous  with  have,  but  does  not  imply  habitual  use.  Keep- 
ing a  house  for  one  day  for  unlicensed  stage  plays  is  a  contraven- 
tion of  the  Act.     Shelley  v.  Bethell  (1884),  12  Q.  B.  D.  11,  15. 

Labourer,  in  29  Chas.  2,  c.  7,  s.  1,  does  not  include  a  farmer  who  works 
for  himself,  but,  eemUe^  it  includes  an  agricultural  labourer.  R, 
V.  ChiooHh  (1864),  4  B.  ife  S.  927. 
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XiABOUBER,  in  Employers  and  Workmen  Act,  1-875,  does  not  include  an 
omnibus  conductor  or  driver.  Morgan  y.  London  Gen,  OniniJbua 
Co,  (1888),  12  Q.  B.  D.  206. 

XiABOUBiNG  CLASS  (Standing  Orders  of  the  House  of  Commons,  Private 
Business,  88,  188  a)  includes  mechanics,  artisans,  labourers,  and 
others  working  for  wages,  hawkers,  costermongers,  persons  not 
working  for  wages  but  working  for  some  trade  or  handicraft 
without  employing  others  except  members  of  their  own  family, 
and  persons  other  than  domestic  servants  whose  income  does  not 
exceed  an  average  of  dO«.  a  week,  and  the  families  of  any  such 
persons  who  may  be  residing  with  them.  See  Housing  of  Work- 
ing Classes  Act,  1890,  s.  58. 

LiAND. — In  all  Acts  passed  after  1850,  unless  the  contrary  intention 
appears  in  the  Act^  the  expression  '^  land ''  includes  messuages, 
tenements,  and  hereditaments,  houses  and  buildings,  of  any 
tenure.  Int.  Act,  1889  (52  k  58  Vict.  c.  63),  s.  8.  13  <fc  14  Vict, 
c.  21,  s.  4,  is  repealed  as  from  January  1, 1890.  The  substituted 
enactment  applies  also  to  all  Acts  passed  subsequently  to  the 
Int.  Act,  1890. 

„  in  the  Conveyancing  Act,  1881,  c.  41,  s.  2  (ii.),  and  Settled  Land 
Act,  1882.     See  5  Law  Quarterly  Review,  876. 

,,     See  Hereditament, 

„  CHABOES,  in  the  Land  Charges  Act,  1888,  does  not  include  ex- 
penses incurred  by  local  authorities  under  the  Public  Health 
Acts,  although  they  may  in  certain  events  become  charges  on 
property.  R,  v.  Vice-Eegistrar  of  Land  Registry  (1890),  24 
Q.  B.  D.  178. 

„      See  Owners  of  land, 

LiAW  OF  Pabliament,  in  2  Will.  4,  c.  45,  s.  86,  means  the  law  as  ad- 
ministered at  the  time  of  the  passing  of  that  Act  by  committees 
of  the  House  of  Commons.  Harrison  v.  Can'ter  (1876),  2  C.  P.  D. 
85. 

liAWFUL  PUBP06E,  in  89  «fe  40  Vict.  c.  45  (Industrial  and  Provident 
Societies),  means  a  purpose  lawful  by  reference  to  public  law  and 
the  niles  and  constitution  of  the  society.  WarbarUm  v.  Hvd- 
dersfield  Industrial  Society  (1891),  8  Times  L.  B.  26. 

XjBGACY  duty.— a  tax  on  property  falling  to  the  successors  of  a  deceased 
person,  leviable  when  the  enjoyment  accrues.  Blackwood  v. 
R,  (1882),  8  App.  Cas.  90. 
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Liability,  '-  incapable  of  being  estimated/'  in  the  Bankruptcy  Act^ 
1809,  s,  81.     See  Hardy  v.  FothergiU  (1888),  13  App.  Cas.  361. 

„  in  Bankruptcy  Act,  1888  (46  &  47  Vict.  c.  52),  s.  37,  incladea 
liability  under  a  covenant  to  pay  money  out  of  the  estate  of  the 
covemantor  six  months  after  his  death.  BameU  v.  King  (1891), 
1  Ch.  4. 

,,  TO  cosT8y  construed  in  Stubba  v.  Director  of  Public  Proseeuiion^ 
(1890),  24  Q.  B.  D.  577,  with  reference  to  the  Public  Prosecutor 
and  Vexatious  Indictments  Act. 

Licensed  house,  in  the  Idiots  Act,  1886,  ^*  means  any  house  licensed 
by  the  Commissioners  in  Lunacy,  or  by  the  justices  of  any 
county  or  borough,  for  the  reception,  care,  education,  and  traming 
of  idiots  and  imbeciles"  (s.  17). 

Lifeboat  service,  in  the  Removal  of  Wrecks  Acts,  1877  and  1889, 
«  means  the  saving  or  attempted  saving  of  vessels,  or  of  life  or 
property  on  board  vessels,  wrecked,  or  aground,  or  sunk,  or  in 
danger  of  being  wrecked,  or  getting  aground,  or  sinking.'*  52 
Vict.  c.  5,  B.  3. 

Light  railway  (Ireland),  in  1889,  c.  66  (by  s.  11),  "includes  tramway 
as  that  word  is  used  in  the  Tramways  (Ireland)  Acts." 

Literary  and  artistic  work,  in  the  International  Copyright  Act,  1886, 
'*  unless  the  context  otherwise  requires,  means  every  book,  print, 
lithograph,  article  of  sculpture,  dramatic  piece,  musical  com- 
position, painting,  drawing,  photograph,  and  other  work  iji 
literature  and  art  to  which  the  Copyright  Acts  or  the  Inter- 
national Copyright  Acts,  as  the  case  requires,  extend."  49  &  50 
Vict.  c.  33,8.  11. 

Local  authority,  for  purposes  of  the  Technical  Instruction  Act,  1889 
(c.  76),  means  (s.  4)  the  council  of  any  county  or  borough  and 
any  urha7i  sanitary  authority  within  the  meaning  of  the  Public 
Health  Acts. 

in  the  Infectious  Diseases  Act,  1889  (c.  72),  s.  16,  means  each 
of  the  following  authorities : — 

(a)  The  Commissioners  of  Sewers  of  the  City  of  London. 

(b)  The  vestry  under  the  Metropolis  Management  Act,  1855, 
of  a  parish  in  schedule  A.,  and  the  district  board  of  a  district  in 
schedule  B.,  to  the  Metropolis  Management  Act^  1855,  as 
amended  by  the  Metropolis  Management  Amendment  Act^ 
1885,  and  the  Metropolis  Management  (Battersea  and  West- 
minster) Act,  1887. 
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(c)  An  urban  or  rural  sanitary  authority  in  £ngland  within 
the  meaning  of  the  Public  Health  Acts. 

(d)  The  port  sanitary  authority  of  any  port  sanitary  district 
in  £ngland. 

Xx>DOERy  under  the  Rating  Acts,  means  every  person  occupying  part 
of  a  house  who  is  not  a  householder.  Stamper  v.  Sundeiiand 
Overseers  (1868),  L.  R.  8  C.  P.  888. 

,,  under  the  Franchise  Acts,  means  a  person  residing  in  the 
house  of  another  over  which  the  latter  exercises  some  control, 
such  as  by  having  a  servant  in  the  house  to  look  after  it  for 
him.  Bradley  v.  Baylis  (1881),  8  Q.  B.  D.  at  p.  241,  per 
Cotton,  L.J. 

„  in  the  Lodgers'  Goods  Protection  Act,  1871  (84  <fe  35  Yict.  c.  79), 
ss.  1,  2,  means  one  who  lives  and  sleeps  on  the  premises  in 
question,  and  does  not  include  persons  who  occupy  rooms  for 
business  purposes  in  the  daytime.  Heatcood  v.  Bone  (1884),  18 
Q.  B.  D.  179. 

IxKME,  in  2  (Sc  3  Yict.  c.  47,  s.  54,  in  the  expression  "  every  person  who 
shall  turn  loose  any  horse  or  cattle,''  does  not  mean  *'  physically 
loose,"  as  the  enactment  only  requires  that  the  cattle  shall  be 
under  the  care  and  control  of  their  owner.  Sherhom  v.  WeUs 
(1862),  3  B.  &  S.  786. 

Xx>aD  Lieutenant,  with  reference  to  Ireland,  means  "  the  Lord  Lieu- 
tenant of  Ireland  or  other  chief  governors  or  governor'' 
(usually  Lords  Justices)  *'  of  Ireland  for  the  time  being."  Int. 
Act,  1889  (c.  68),  s.  12  (9). 

Jx>TrEBT,  in  s.  2  of  42  Geo.  3,  c.  119,  means  "a  distribution  of  prizes 
by  lot  or  chance."  Tayl&r  v.  Smettm  (1883),  11  Q.  B.  D.  207, 
at  p.  211,  per  Hawkins,  J. 

XiUNATic,  in  8  &  9  Vict.  c.  100,  s.  44,  includes  "  every  person  whose 
mind  is  so  affected  by  disease  that  it  is  necessary  for  his  own 
good  to  put  him  under  restraint."  R.  v.  Bishop  (1880),  5 
Q.  B.  D.  259. 

Maintenance  of  a  main  boad,  within  the  Highways  and  Locomotives 
Amendment  Act,  1878  (41  &  42  Vict.  c.  77),  s.  18,  includes  the 
removal  of  snow  when  it  makes  the  road  impassable.  Gvurdians 
o/Amesbury  v.  Justices  of  WUts  (1888),  10  Q.  B.  D.  480. 

„  OF  A  prisoner,  in  40  6c  41  Vict.  c.  21,  ss.  4,  57,  includes 
the  expenses  of  inquiring  into  the  mental  state  of  a  prisoner 
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who  becomes  insane,  and  of  removing  him  to  a  county  lunatic 
asylum,  and  maintaining  him  there  during  the  currency  of  his 
sentence.    Metos  v.  R.  (1882),  8  App.  Cas.  339. 

Make  a  valuable  sECURrrr,  in  24  d;  25  Vict.  c.  96, 6.90,  inserted  to  inclade 
instruments  which  were  not  valuable  securities  prior  to  delivery, 
and  to  get  rid  of  ^.  v.  Dangar  (1859),  1  D.  d^  B.  303,  decided  <hi 
the  earlier  Act  7  &  8  Geo.  4,  c.  29,  s.  53.  B.  v.  Gordon  (1889), 
23  Q.  B.  D.  359  (C.  C.  R.). 

Malicious,  in  24  &  25  Vict.  c.  97,  s.  51,  means  "  where  a  person  wilfoUy 
does  an  act  injurious  to  another  without  lawful  excuse."  Per 
Blackbum,  J.,  in  B.  v.  PemblUon  (1874),  L.  R.  2  C.  C.  R.  122. 

Manual  instructiqx,  in  1889,  c.  76  (by  s.  8),  means  "  instruction  in  the 
use  of  tools,  processes  of  agriculture,  and  modelling  in  clay,  wood, 
or  other  material." 

„  LABOUR,  in  Employers  and  Workmen  Act,  1875,  s.  10,  does 
not  mean  the  mere  user  of  the  hands  in  matters  incidental  to 
the  employment,  but  the  user  of  the  hands  as  the  real  and  sub- 
stantial part  of  the  employment.  Bound  v.  Laurence  (1892), 
1  Q.  B.  226 ;  cf,  Morgan  v.  London  General  Omnibus  Co,  (1884>, 
1 3  Q.  B.  D.  832. 

Marriage  settlement,  in  s.  4  of  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  includes  an  informal  memorandum  of  agreement  for 
a  marriage  settlement.     Wenman  v.  L^/on  (1891),  1  Q.  B.  034. 

Married  women's  property. — S.  1  (1)  of  the  Act  of  1882,  c.  75,  is  to  be 
read  and  construed  with  sub-«s.  2  and  5.  Be  Cuno  (1890),  43 
Ch.  D.  12  (C.  A.)     Vide  Accordance. 

Marry,  in  24  &  25  Yict.  c.  100,  s.  57  (bigamy),  means  "go  through  the 
form  of  marriage."  The  statute  is  equally  contravened  whether 
the  second  marriage  is  a  valid  one  or  not.  B.  v.  AUen  (1872), 
1  C.  C.  R.  367.     Vide  ante,  p.  186. 

Masculine. —  Vide  ante,  p.  175.  As  to  Irish  criminal  statutes,  vide  9 
Geo.  4,  c.  54,  s.  35. 

May. — Vide  ante,  p.  179. 

„       in  rules  of  court,  has  been  held  to  mean  may  or  may  not to 

give  a  discretion  which  is  called  a  judicial  discretion,  but  which 
still  is  a  discretion.  AU.-Gen,  v.  E7Mr8(m  (1889),  24  Q.  B,  D. 
58. 

=   shall  in  Public  Health  Act,  1875,  s.  211.     B,  v,  Barday 
(1881),  8  Q.  B.  D.  306,  486. 
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May  =  must  in  Arbitration  Act,  1889,  s.  5.    Ee  Eyre  and  Corporatum 
of  Leicester  (1892),  1  Q.  B.  136. 

„  Cotton,  L.J.,  in  Nichols  v.  Baker  (1890),  44  Ch.  D.  at  p.  270 : 
'*  I  think  that  great  misconception  is  caused  hj  saying  that  in 
some  cases  '  may '  means  must  (or  shall).  It  never  can  mean 
'  must  *  as  long  as  the  English  language  retains  its  meaning ; 
but  it  gives  a  power,  and  then  it  may  be  a  question  in  what  cases, 
where  a  judge  has  a  power  given  him  by  the  word  '  may,'  it 
becomes  his  duty  to  exercise  it " — 1.«.,  whether  the  discretion  is 
judicial  or  absolute,  fettered  or  unfettered. 

„  in  the  Companies  Act,  18G2,  s.  69,  does  not  give  an  absolute,  but 
only  a  j udicial  discretion.  And  its  exercise  is  regulated  by  judicial 
decisions  and  the  cursus  curies — i.e.,  the  fetters  which  the  Courts 
have  imposed  on  themselves.  Accidental  Marine  Co,  v.  Mercati 
(1866),  L.  K.  3  Eq.  200;  Northampton  Coal  and  Iron  Co.  v. 
Midland  Waggon  Co.  (1878),  7  Ch.  D.  500 ;  City  of  Moscow  Gas 
Co,  V.  International  Financial  Society  (1872),  7  Ch.  App.  225; 
Western  Canada  OU,  <^c.,  Co.  v.  Walker  (1875),  10  Ch.  App.  628 
{cwUra) ;  Fure  Spirit  Co.  v.  Fowler  (June  23,  1890,  Q.  B.  D.). 

Measure. — Vide  Mile. 

Measubinq  instbument,  in  the  Weights  and  Measures  Act,  1889  (c.  21), 
8.  35,  unless  the  context  otherwise  requires,  includes  ''any 
instrument  for  the  measurement  of  length,  capacity,  volume, 
temperature,  pressure,  or  gravity,  or  for  the  measurement  or 
determination  of  electrical  quantities.'' 

Meeting,  in  32  A  33  Yict.  c.  19,  s.  4,  does  not  apply  to  acts  done  by  a 
single  person,  as  the  primd  facie  meaning  of  the  word  is'  "  the 
coming  together  of  more  than  one  person."  Sharp  v.  Dawes 
(1876),  2  Q.  B.  D.  29. 

Metkopolitan  Pouce  Fund,  in  49  &  50  Vict.  c.  22  (Met.  Pol.  Act,  1886), 
8.  7,  ^  means  the  rates,  contributions,  and  funds  for  the  time 
being  applicable  for  defraying  the  expenses  of  the  Metropolitan 
Police  Force." 

Mile. — When  a  distance  is  mentioned  in  an  Act  passed  prior  to  1890, 
without  defining  how  it  is  to  be  measured,(a)  it  is  to  be  measured 
'*  as  the  crow  flies,"  and  not  by  the  nearest  mode  of  practicable 
access.  Foimerly  it  was  considered  that  miles  should  be  computed 
according  to  the  English  manner,  allowing  5280  feet  or  1760 

(a)  Vide  arUt,  p.  177,  and  6  &  7  Vict  c.  18,  s.  76. 
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yards  to  each  mile,  and  that  the  same  shall  be  reckoned,  not  by 
straight  lines  as  a  bird  or  arrow  may  fly,  but  according  to  the 
nearest  and  most  usual  way.(6)  This  method  of  measurement 
was  first  called  in  question  by  Parke,  J.,  in  Leigh  v.  Mind  (1829), 
9  B.  <k  C.  779  (which,  however,  was  a  case  upon  the  oonstmction 
of  a  contract,  and  not  of  a  statute),  and  his  opinion  was  followed 
by  the  Queen's  Bench  in  E.  v.  Sajron  Walden  (1846),  9  Q.  B.  79, 
where  Patteson,  J.,  said :  "  We  have  nothing  to  guide  us  except 
the  words  of  the  statute, '  ten  miles.'  We  must  therefore  lay 
down  an  arbitrary  rule,  and  I  think  the  best  rule  will  be  to 
take  the  distance  as  the  crow  flies."  This  decision  was  acted  upon 
in  Lake  v.  Butler  (1854),  5  £.  <S:  B.  99,  where  Crompton,  J.,  said, 
^^  If  this  question  were  quite  new,  the  convenience  would  be  all 
in  favour  of  construing  the  distance  as  that  measured  in  a 
straight  line,  and  the  recent  authorities  being  all  in  favour  of 
this  construction,  we  ought  to  adhere  to  it, so  that  the  Legislatiire 
may  know  how  such  general  words  in  an  Act  will  be  construed 
by  the  Courts."     Vide  cmte,  p.  177. 

MiNEBAL  CONTRACTED  TO  BE  GOTTEN,  in  35  k  3G  Yict.  c.  76  (Mines),  8.  17, 
in  a  coal-mine  includes  slack.  Nethereeal  Co.  v.  Bourne  (1889), 
14  App.  Cas.  247. 

Minerals,  as  used  in  the  Act  of  Settlement  passed  in  the  Isle  of  Man, 
1 704,  is  used  in  its  ''  more  limited  and  popular  meaning,  which 
would  not  embrace  such  substances  as  clay  and  sand,  though 
doubtless  the  word  in  its  scientific  and  widest  sense  may  include 
substances  of  this  nature,  and  when  unexplained  by  the  context, 
or  by  the  nature  and  circumstances  of  the  transaction,  or  by 
usage,  would,  in  most  cases,  do  so."  Per  Jud.  Comm.  in  AU,- 
Gen.  V.  Mylchreeat  (1879),  4  App.  Cas.  305. 

Mines,  Minerals,  as  used  in  8  Vict.  c.  20,  s.  77,  includes  minerals 
whether  got  by  underground  or  by  open  workings,  although 
"  the  primary  meaning  of  the  word  'mine'  standing  alone  is 
an  underground  excavation  made  for  the  purpose  of  getting 
minerals."  Per  Kay,  J.,  in  Midland  By.  v.  Haunchtcood  Brick, 
rf-c,  Co.  (1882),  20  Ch.  D.  555. 

„     in  8  &  9  Vict.  c.  20  (EngUsh  Railway  Clauses),  s.  77,  in  8  &  9  Vict, 
c.  33  (Scotch  Railway  Clauses),  s.  70,  and  in  10  &  11  Vict.  c.  17 


{b)  See  HnvkinB,  PleAR  of  the  Crown  (4th  ed.),  book  i.  ch.  xii.  8. 15;  Wing  v.  £arie 
(1599),  Cro.  Eliz.  212,  267. 


Appendix.  571 

(Waterworks  Clauses,  1847),  are  not  definite  or  scientific  terms 
in  an  Act,  but  are  susceptible  of  limitation  or  expansion  accord- 
ing to  the  intention  with  which  they  are  used.  Lord  Provost  of 
Glasgow  v.  Fa/rie  (1888),  13  App.  Cas.  at  p.  675  (Watson).  And 
see  Midland  By.  Co.  v.  Robinson  (1889),  15  App.  Cas.  19. 

DliNES. — The  policy  of  Acts  in  excepting  minerals  from  conveyances  to 
compulsory  takers  of  land  favoiu^  a  liberal  and  not  a  limited 
construction  of  the  reservation  to  the  seller.  Glasgow  v.  Farie 
(1888),  13  App.  Cas.  at  p.  676. 

„  OF  COAX. — Used  by  the  Legislature  to  denote  the  minerals  in  situ 
without  reference  to  the  manner  in  which  they  can  be  worked. 
(Same  case,  per  Lord  Watson.) 

MiNiSTEB,  in  5  &  6  Will.  4,  c.  76,  s.  68,  is  the  "  most  comprehensive  ** 
term  for  describing  persons  who  perform  religious  duties. 
R,  V.  Liverpool  (1838),  8  A.  (fe  E.  181. 

MiSDBMEANOUB,  in  Acts  extending  or  applied  to  Scotland,  means  some- 
times ^'  crime  and  offence ''  {e.g.y  1889,  c.  69,  s.  8),  sometimes 
"  offence"  only.     Int.  Act,  1^^^^  (c-  63),  s.  28. 

Mistake,  in  R.  S.  C.  1875,  Ord.  16,  r.  2,  means  mistake  of  law  or  fact. 
DuckeU  V.  Gover  (1877),  6  Ch.  D.  86. 

Model,  unless  the  context  otherwise  requires,  "  includes  design,  pattern, 
and  specimen."     Official  Secrets  Act,  1889  (c.  52),  s.  8  (imp.). 

Money  expended,  in  Naval  Defence  Act,  1889  (c.  8),  s.  8, "  includes  the 
value  of  stores  issued  from  stock,  and  used  in  the  construction  or 
completion  of  the  vessels  to  be  built  under  the  Act." 

Month. — Vide  ante,  p.  177. 

„  **  The  term  *  a  calendar  month,' "  said  Brett,  L.  J.,  in  Migotti  v. 
ColmU  (1879),  4  C.  P.  D.  238,  "is  a  legal  and  technical  term, 
meaning  that,  in  computing  time  by  calendar  months,  the  time 
must  be  reckoned  by  looking  at  the  calendar  and  not  by  counting 
days,  so  that  one  calendar  month's  imprisonment  is  to  be  calcu- 
lated from  the  day  of  imprisonment  to  the  day  numerically 
corresponding  to  that  day  in  the  following  month,  less  one." 
"  The  calendar  month,"  said  Cockbum,  C.J.,  in  Freeman  v.  Read 
(1863),  4  B.  &  S.  184,  "  is  complete  when,  starting  from  a  given 
day  in  the  first  month,  you  come  to  the  corresponding  day  in  the 

succeeding  month,  whatever  be  the  length  of  either You 

cannot,  in  reckoning  a  calendar  month,  include  two  days  of  the 
same  number." 
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Month,  in  24  Geo.  2,  c.  44,  s.  1,  which  enactg  that "  no  writ  shall  be  sued 
out  against  any  justice  of  the  peace  for  anything  done  in  the 
execution  of  his  office,  until  notice  in  writing  of  such  intended 
writ  shall  have  been  delivered  to  him  ....  at  least  one  calendar 
month  before  the  suing  out  the  same,"  means  one  month  exclusive 
of  the  day  on  which  the  notice  is  given.  "  Where,"  said  Alderscm^ 
B.,  in  Young  v.  Higgon  (1840),  6  M.  &  W.  54,  "  there  is  given  to 
a  party  a  certain  space  of  time  to  do  some  act,  which  space  of 
time  is  included  between  two  other  acts  to  be  done  by  another 
person,  both  the  days  of  doing  those  acts  ought  to  be  excluded, 

in  order  to  insure  to  him  the  whole  of  that  space  of  time 

The  Act  of  Parliament  allows  him  a  month  as  an  intervening 
period  within  which  he  may  deliberate  whether  he  will  do  a  certain 
act — viz.,  tender  amends;  and  unless  you  exclude  both  the  first  and 
the  last  day,  you  do  not  give  him  a  whole  month  for  that  purpose." 
Unless  it  is  expressly  enacted  to  the  contrary,  "  where  an  Act 
of  Parliament  gives  a  given  number  of  days  for  doing  a  particular 
act,  and  says  nothing  about  Sunday,  the  days  mentioned  are  to 
be  taken  as  consecutive  days,  including  Sunday."  Bx  parte 
Simkin  (1864),  2  E.  &  E.  392.  Vide  RadcUffe  v.  Bartholommo 
(1802),  1  Q.  B.  IGl. 

Municipal  borough,  in  England,  means  a  borough  within  the  Municipal 
Corporation  Act,  1882.     References  to  boroughs  include  cities. 

„     in  Ireland,  means  any  place  subject  to  3  &  4  Vict.  c.  108. 

,,  in  Acts  applied  to  Scotland,  means  any  "burgh."  See  52  k  53 
Vict.  c.  69,  8.  8. 

Mutual  dealings  means  obligations  arising  between  the  parties  them- 
selves, perhaps  in  the  same  rights.  FecU  v.  Jones  (1881 ),  8  Q.  B.  D. 
147,  per  Brett  and  Cotton,  L.JJ. 

„  DEBTS  AND  CREDITS,  in  32  <fe  33  Vict.  c.  71  (Bankruptcy),  a.  39, 
(  =  45  iS^  46  Vict.  c.  52,  s.  38),  comprises  all  ordinary  transactions 
between  two  persons  in  their  individual  capacities,  and  was  added 
to  get  rid  of  questions  which  might  arise  whether  a  transactioo 
would  or  would  not  end  in  a  debt.     (Same  case.) 

National  Debt  Commissionebs,  in  all  Acts,  means  ^*  the  CommissionerB 
for  the  time  being  for  the  Reduction  of  the  National  Debt.* 
Int.  Act,  1889  (c.  63),  s.  12  (17). 

Near,  in  19  Geo.  2,  c.  34,  s.  2,  does  not  necessarily  mean  "  next,"  but 
there  must  be  a  reasonable  vicinity.  R.  v.  Hervey  (1747), 
1  W.  Bl.  20. 
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Keakest  public  THOROUGHFABEy  in  37  &  88  Vict.  c.  40,  s.  10,  is  an 
expression  not  necessarily  restricted  to  a  road,  but  may  mean  a 
way  by  water  where  there  is  a  public  ferr}'.  Coulbert  v.  Troke 
(1875),  1  Q.  B.  D.  3. 

^Necessaries,  in  8  <S:  4  Yict.  c.  G5,  s.  G,  is  to  be  understood  in  its  common 
law  sense  of ''  whatever  is  fit  and  proper  for  the  service  on  which 
a  vessel  is  engaged,  and  what  the  owner  of  the  vessel,  as  a 
prudent  man,  would  have  ordered  if  present  at  the  time/'  The 
Riga  (1872),  L.  R.  3  Adm.  &  E.  522. 

„  in  24  Vict.  c.  10,  s.  5,  does  not  include  the  expenses  of  a  witness 
in  a  collision  suit.  TJhe  Bonne  AmSlie  (18GG),  L.  R.  1  Adm.  &  E.  20. 

Kew  building,  in  a  local  improvement  Act,  Hastings,  1885  (c.  cxcvi.), 
s.  Ill,  held  to  include  a  bedroom  built  upon  the  site  of  a  con- 
servatory previously  attached  to  a  house,  and  occupying  no  greater 
space  than  the  conservatory.  Meadows  v.  Taylor  (181)0),  24 
Q.  B.  D.  718. 

Next,  in  13  (k  14  Oljas.  2,c.  12,  s.  2,  giving  power  to  appeal  to  the  next 
sessions,  means  "the  next  possible."  E,y.  Yorkshire  {17 m),  1 
Doug.  192,  cited  in  E.  v.  Stissex  (18G4),  4  B.  &  S.  977. 

„  appointei)  day,  in  the  Welsh  Sunday  Closing  Act  (44  &  45 
Yict.  c.  61),  6.  3,  means  the  day  which  shall  after  the  passing 
of  the  Act  be  next  appointed.  Richards  v.  McBride  (1881), 
8  Q.  B.  D.  119. 

Note,  in  the  Bills  of  Exchange  Act,  1882  (45  &  4G  Yict.  c.  Gl),  ss.  1, 
64, 89,  does  not  iijiclude  a  Bank  of  England  note.  Leeds  Bank  v. 
Walker  (1883),  11  Q.  B.  D.  84. 

Notice,  in  Employers'  Liability  Act,  1880  (43  k  44  Yict.  c.  42),  s.  7, 
means  a  written  notice.  Moyle  v.  Jenkins  (1881),  8  Q.  B.  D. 
1 16 ;  Kem  v,  MiUwall  Dock  Co.  (1882),  8  Q.  B.  D.  482. 

Not  Negotiable,  in  45  k  46  Yict.  c.  42  (Bills  of  Exchange),  ss. 
8,  73,  76.    See  National  Bank  v.  SiUce  (1891),  1  Q.  B.  435. 

Noxious  thing^  in  2^  d?  25  Yict.  c.  100,  s.  58,  includes  a  thing  like  oil 
of  juniper,  which  is  not  noxious  unless  taken  in  large  quantities. 
R.  v.  Cranyp  (1880),  5  Q.  B.  D.  807. 

Nuisance,  in  Public  Health  Act,  1875  (88  &  39  Yict.  c.  55),  s.  47,  "  is 
used  in  the  ordinary  legal  sense  of  the  word,  and  includes,  in 
addition  to  matters  injurious  to  health,  matters  substantially 
ofiensive  to  the  senses."  Per  Grove,  J.,  Banbury  v.  Page  (1881), 
8  Q.  B.  D.  98. 
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Nuisance  ok  injurious  to  health,  in  s.  91  of  the  Public  Health  Act, 
1875,  means  a  nuisance  either  interfering  with  personal  comfort 
or  injurious  to  health.  Bishop  Auckland  Z.  B.  v.  Bishop  Audt- 
land  Iron  Co.  (1882),  10  Q.  B.  D.  138. 

Null. — See  Void. 

Oath. — Vide  ante^  p.  178. 

„  in  the  Commissionei's  of  Oaths  Act,  1889  (c.  10),  s.  11, "  indndes 
affirmation  or  declaration." 

Occupation,  in  41  <&  42  Vict.  c.  31,  s.  10  (2),  means  (per  Kelly,  C.B.), 
"  the  trade  or  calling  by  which  a  man  ordinarily  seeks  to  get  his 
living,"  and  (per  Martin,  B.)  "  the  business  in  which  a  man  is 
usually  engaged  to  the  knowledge  of  his  neighbours."  Baggallay, 
L.J.,  in  Ex  parte  National  Mercantile  Bank  (1880),  15  Oh.  D.  54. 

Occupier,  in  Infectious  Diseases  (Notification)  Act,  1889  (c.  72),  s.  16, 
includes  (1)  a  person  having  the  charge,  management,  or  control 
of  a  building  or  part  of  a  building,  or  of  the  part  of  a  building 
in  which  a  patient  is;  (2)  in  the  case  of  a  lodging-house 
the  whole  of  which  is  let  to  lodgers,  the  person  receiving  the 
rent  payable  by  the  tenants  or  lodgers  either  on  his  own  account 
or  as  the  agent  of  another  person ;  and  (3)  in  the  case  of  a  ship, 
vessel,  or  boat,  the  master  or  other  person  in  charge  thereof. 

Office  of  profit. — Vide  ante,  p.  189. 

„  UNDER  her  Majesty  the  Queen,  unless  the  context  otherwise 
requires,  (1)  ^'includes  any  offices  or  employment  in  or  under 
any  department  of  the  Government  of  the  United  Kingdom ; " 
and  (2),  ''  so  far  as  regards  any  document,  sketch,  plan,  model,  or 
information  relating  to  the  naval  or  military  afl&irs  of  her 
Majesty,  includes  any  office  or  employment  in  or  under  anj 
department  of  the  Government  of  any  of  her  Majesty's  posses- 
sions."   Official  Secrets  Act,  1889  (c.  52),  s.  8. 

Officiating  clergyman,  in  16  <&  17  Vict.  c.  97,  s.  87,  means,  in  the 
absence  of  the  vicar,  the  curate  of  the  parish.  E.  v.  Femberion 
(1869),  L.  R.  6  Q.  B.  95. 

Old  marks,  in  the  Patents,  kc..  Act,  1883,  s.  69.  See  Ee  Meeus  (1891), 
1  Ch.  41. 

Omnibus,  in  the  Towns  Police  Clauses  Acts,  1847  and  1889,  includes 
every  omnibus,  char-4-bancs,  waggonette,  brake,  stage  coach, 
and  other  carriage  plying  or  standing  for  hire  or  used  to  carry 
passengers  at  separate  fares  to,  from,  or  in  any  part  of  the 
prescribed  distance. 
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Ok,  in  20  <fe  21  Vict.  c.  85,  s.  32,  in  the  expression  "  on  any  such 
decree,''  is  "  an  elastic  expression,  which,  so  far  from  excluding 
the  idea  of  its  meaning  ctfteTf  is  more  consistent  with  that 
signification  than  any  other."  Bradlei/  v.  Bradley  (1878),  3 
P.  D.  50.  "  Still,"  said  Jessel,  M.B.,  in  Robertson  v.  Robertson 
(1883),  8  P.  D.  96,  "  it  is  not  to  be  conceived  that  a  period  of 
more  than  a  year  can  be  included  in  the  word  ^  on.' " 

Opbk  and  public  place  to  which  the  public  have  or  are  permitted 
TO  HAVE  ACCESS,  in  the  Vagrant  Act  Amendment  Act,  1873  (36 
<k  37  Vict.  c.  38),  s.  3,  includes  a  railway  carriage.  Langrish  v. 
Archer  (1882),  10  Q.  B.  D.  U, 

Ob,  as  used  in  25  <k  26  Vict.  c.  102,  s.  98,  means  "  nor."  Metropolitan 
Board  v.  Steed  (1882),  8  Q.  B.  D.  445. 

in  some  cases  read  as  ''and."  See  Mersey  Docks  Board  v.  Hen- 
derson (1888),  13  App.  Cas.  595  (Halsbury,  L.C.). 

in  1  Jas.  1,  c.  15,  is  to  be  read  as  if  it  was  "and ;"  which,  said 
Lord  Kenyon,  ''  is  frequently  done  in  legal  instruments  where 
the  sense  requires  it."  Fowler  v.  Padget  (1798),  7  T.  R.  514. 
**  *0r'  never  does  mean  *and,'  unless  there  is  a  context  which 
shows  it  is  used  for  '  and '  by  mistake."  Morgan  v.  Thomas 
(1882),  9  Q.  B.  D.  693. 

„  in  3  «S^  4  Vict.  c.  86,  s.  20,  in  the  expression  "every  suit  or  pro- 
ceeding," means  "and."  Ditcher  v.  Deniaon  (1857),  11  Moore 
P.  C.  at  p.  338. 

„  in  25  &  26  Vict.  c.  102  (Metropolis  Local  Management),  s.  98, 
relating  to  the  formation  of  streets,  is  used  conjunctively  =  nor 
(or  and),  and  not  disjunctively  or  alternatively,  its  ordinary  gram- 
matical sense.  Metropolitan  Board  of  Works  v.  Steed  (1881),  8 
Q.  B.  D.  445  (Grove  and  Lopes,  JJ.). 

Order,  in  the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  s.  19,  applies  to  the  decision  of  the  Queen's  Bench  Division 
upon  a  case  stated  by  consent  under  Baines'  Act  (11  &  12  Vict. 
c.  45),  s.  11,  as  the  opinion  of  the  Queen's  Bench  Division  is  an 
adjudication  binding  on  the  parties  -to  the  case.  Peterborough  v. 
Wilstharpe  Overseers  (1883),  12  Q.  B.  D.  1. 

Ordinary  language,  as  used  in  43  &  44  Vict.  c.  42,  s.  4,  means  a 
man's  "own  untutored  language."  Stone  v.  Hyde  (1882),  9 
Q.  B.  D.  77. 

Ore,  in  5  &  6  Will.  &  Mar.  c.  6,  s.  3,  means  metal  in  its  crude  state 
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separated  from  the  rock.     AU.-Gen.  v.  Morgan  (1 891),  1  Ch.  43!, 
462  (Kay,  L.J.)- 

OwKEB.— -See  Adjoining  owner, 

yy  in  Public  Health  Act,  1875,  s.  275,  includes  the  trustees  of  a 
Nonconformist  chapel :  Homwy  L,  B,  v.  Bretcis  (1891),  60  L  J. 
M.  0.  48 ;  but,  in  s.  4  of  the  Act,  not  a  receiver  appointed  by 
the  High  Court :  Bacup  Corporation  v.  Smith  (1890),  44  Cb.  D. 
895.     See  WiUiams  v.  The  Wandsworth  Board  of  Worke  (18«4), 

13  Q.  B.  D.  211  ;  Zightbound  v.  ffigher  Bebington  L.  B.  (18H4»), 

14  Q.  B.  D.  849. 

„  Defined  in  Advertising  Stations  (Hating)  Act,  1889  (c.  27),  s.  2; 
Tithe  Act,  1836  ;  Inclosure  Act,  1845,  s.  16  ;  Land  Drainage  Act, 
1861  ;  Improvement  of  Land  Act,  1864;  Public  Health  Act, 
1875;  Ancient  Monuments  Protection  Act,  1882;  Housing  of 
Working  Classes  Act,  1890. 

„  OF  LAKD,  as  used  in  18  &  19  Vict.  c.  120,  s.  250,  and  in  25  &  ^ 
Vict.  c.  102,  s.  77,  does  not  apply  to  a  land  company  who  hare 
irrevocably  dedicated  their  land  to  the  public.  Plumetead  Board 
V.  British  Land  Company  (1875),  L.  R.  10  Q.  B.  208. 

„  OF  STRUcrruBE,  as  used  in  18  d^  19  Vict.  c.  122,  s.  72,  does  not 
apply  to  an  incumbent  of  a  district  church  in  the  metropolis, 
although  the  freehold  of  the  church  is  vested  in  him  by  statute. 
B.  V.  Lee  (1879),  4  Q.  B.  D.  75, 

„  OF  THE  LAND,  in  5  ik  6  Will.  4,  c.  50,  s.  65,  means  the  person  in 
actual  occupation  of  the  land.  Woodward  v.  BiUerieay  (1878)t 
11  Ch.  D.  217. 

Paintings,  in  1 1  Geo.  4,  c.  68,  s.  1,  does  not  include  "  everything  which 
has  painting  done  upon  it  by  a  workman  ;  it  must  mean  some- 
thing of  value  as  a  painting  (value  being  necessary  to  make  the 
statute  applicable)  and  something  on  which  skill  has  been  be 
stowed  in  producing  it."  Woodward  v.  London  and  Noii^- 
Western  Railway  (1878),  8  Ex.  D.  124. 

Paper,  in  2  &  3  Vict.  c.  23,  ss.  1,  56,  is  not  confined  to  the  manufac- 
ture of  vegetable  matter,  but  may  include  an  article  made  d 
animal  matter.    Att.-Gen.  v.  Barry  (1859),  4  H.  &  N.  470. 

P^noN.— See  ffay  v.  Justices  of  Tower  (1890),  24  Q.  B.  D.  568. 
Paber. — Vide  ante,  p.  189. 

„     icJudes  guardian  and  every  person  who  is  liable  to  nuLmtiim  or 
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has  the  actual  custody  of  a  child.   Welsh  Intermediate  Education, 
1889  (c.  40),  8.  17. 

Pabbnt,  used  as  a  compendious  term  for  any  person  Uable  to  maintain  a 
child  or  entitled  to  its  custody.     54  Yict.  c.  3,  s.  5. 

Parish. — Vide  ante^  p.  178. 

,9  in  89  d:  40  Vict.  c.  61,  s.  34,  means  ''  parish  "  only,  and  does 
not  mean  "  union."  PUmeagaU  v.  West  Ham  (1880),  6  Q.  B.  D. 
576. 

Paktjament.— See  Law  of  Parliament. 

PABTinEB. — See  Co-partnerahip, 

Part  of  a  toluve,  in  5  (k  6  Vict.  c.  45,  ss.  2,  13,  does  not  apply  to  the 
mere  title  of  a  work  which  was  not  actually  in  existence  at  the 
time  of  the  registration,  so  as  to  give  a  copyright  in  that  one 
word  as  the  title  of  a  book  to  be  hereafter  written  :  Maxwell  v. 
Mogg  (1867),  2  Ch.  App.  317  ;  but  aliter,  if  the  work  was 
actually  in  existence  :  Weldon  v.  Dicks  (1879),  10  Ch.  D.  247. 

Partt  to  an  action,  in  the  Judicature  Act,  1873  (36  <k  37  Vict.  c.  66), 
s.  100,  does  not  include  a  guardian  ad  litem.  Ingram  v.  Little 
(1883),  11  Q.  B.  D.  241. 

Note. — In  this  case  the  definition  of  the  term  in  the  Act  v^as 
wide  enough  to  include  a  guardian  ad  litem,  and  so  to  bring  him 
within  the  rules  as  to  discovery ;  but  it  was  held  that  provisions 
showing  a  contrary  intention  were  to  be  found  in  the  rules. 

Pasbingsr. — Vide  amte^  p.  188. 

„  SHIP,  in  8. 52  of  the  Passengers  Act,  1855  (c.  119),  and  in  s.  15  of 
the  amending  Act  of  1863  (c.  51),  means  ''  every  description  of 
sea-going  vessel  carrying  one  or  more  passenger  or  passengers 
on  any  vojagQjrom  any  place  in  her  Majesty's  dominions  to 
any  place  whatever."     1889,  c.  29,  s.  2. 

Pauper,  in  39  A  40  Yict.  c.  61  (Divided  Parishes),  s.  36,  means  a  person 
who  was  a  pauper  at  the  commencement  of  the  Act.  Brighton 
V.  Strand  Unim  (1891),  2  Q.  B.  156. 

Peace,  in  the  expression  *'  peace  and  welfare  of  this  kingdom  "  in  the 
preamble  of  the  Foreign  Enlistment  Act  (59  Geo.  3,  c.  69),  does 
not  refer  to  "  peace  with  foreign  nations,  but  that  tranquillity 
which  is  in  the  care  of  the  magistracy.''  Per  Pollock,  O.B.,  in 
AtL'Oen.  v.  SiUem  (1862),  2  H.  &  C.  512. 
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Peerage,  in  the  Union  Act  (39  &  40  Geo.  8,  c.  67),  art.  iv.  cl.  5,  means 
the  status  and  condition  of  a  peer.  Lord  Fenno^a  case  (1856), 
5  H.  L.  C.  716. 

Fekaltt,  in  24  <&  25  Vict.  c.  134,  s.  280,  extends  to  any  penal  conae- 
quenoes  whatever,  and  is  not  restricted  to  a  pecuniary  penal^ 
only.     R,  V.  Smith  (1862),  L.  &  C.  181. 

Fendinq,  in  32  &  88  Vict.  c.  88,  s.  15,  is  used  with  respect  to  "  a  cause 
in  a  court  of  justice  when  any  proceeding  can  be  taken  in  it.*' 
Per  Jessel,  M.R.,  in  Fardham  v.  Clagett  (1882),  20  Ch.  D.  658. 

Per,  the  Latin  preposition,  as  used  in  8  &  9  Yict.  c.  clxiz.  s.  104, 
in  the  expression  "  a  penny  per  ton  per  mile,"  properly  and 
primarily  signifies  the  distribution  of  the  charge  over  the  whole 
aggregate  weight  of  goods  for  the  whole  aggregate  distance  thej 
may  be  conveyed,  tons  and  miles  being  mentioned  only  as 
common  measures  of  weight  and  distance  convenient  for  the 
purpose  of  measurement."  Pryce  v.  MonmoiUhskire  Carudy  ^"C^ 
Co.  (1879),  4  App.  Cas.  216,  per  Lord  Selbome. 

Peremptory,  in  a  rule  of  Court  which  has  efifect  of  statute,  R.  S.  C. 
Ord.  19,  r.  8.     See  Falck  v.  Axthdm  (1890),  24  Q.  B.  D.  174. 

Performed  and  performance,  in  1886,  c.  88  (Int.  Copyright),  s.  11,  and 
similar  words,  include  *'  representation  "  and  similar  words. 

Periodical  work,  in  5  <&  6  Vict.  c.  45,  s.  18,  includes  a  newspaper. 
Per  Jessel,  M.R.,  in  Walter  v.  Howe  (1881),  17  Ch.  D.  710. 

Permanent  sickness,  in  1  Will.  4,  c.  22,  s.  10,  "  implies  something 
more  than  such  a  degree  of  sickness  as  would  prevent  the 
attendance  of  a  witness  at  a  particular  trial."  Dukeo/Beav^ori 
V.  Crawahay  (1866),  L.  R.  1  C.  P.  714. 

Permit  drunkenness,  in  25  &  26  Yict.  c.  94,  s.  18,  does  not  include  the 
case  of  a  person  getting  drunk  himself.  Warden  v.  Tye  (1877). 
2  C.  P.  D.  74. 

Perquisites,  in  an  Act  (81  Geo.  2,  c.  22)  imposing  duties  on  pensions = 
''  such  profits  of  offices  and  employments  in  Great  Britain  is 
arise  from  fees  established  by  custom  or  authority,  and  payable 
either  by  the  Crown  or  the  subjects  in  consideration  of  business 
done  from  time  to  time  in  the  course  of  executing  such  offices  and 
employments."  82  Geo.  2,  c.  88  ;  2  Rev.  Statt.  (2nd  ed.)  p.  829. 
Note. — ^These  enactments  are  repealed  as  to  England,  and  pay- 
ment by  fees  is  almost  extinct,  except  in  the  case  of  clerks  to 
justices. 
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Pebson. — Vide  ante^  p.  176. 

„  in  1  &  2  Will.  4,  c.  Izxvi.  s.  85,  does  not  include  a  corporation. 
Shoreditch  v.  Franklin  (1878),  8  C.  P.  D.  380. 

„  in  25  Vict.  No.  1  (New  South  Wales),  s.  13,  is  not  necessarily 
restricted  to  persons  above  twenty-one  years  of  age.  (JShan- 
nesst/  V.  Joachim  (1876),  1  App.  Cas.  90. 

„  BELOMGiNG  TO  SUCH  SHIP,  in  17  &  18  Yict.  c.  104,  s.  458,  includes 
passengers  as  well  as  master  and  crew.  The  Ftmlier  (1865), 
8  Moore  P.  C.  N.  S.  51. 

Pebsonate,  in  22  Vict.  c.  35,  s.  9,  '^  means  to  pretend  to  be  a  particular 
person  ....  and  it  is  not  necessary  that  a  person  should  by 
his  personation  succeed  in  giving  a  vote."  Per  Crompton,  J., 
in  R,  V.  Eaj/ne  (1864),  4  B.  &  S.  720. 

Fbtty  sessional  court. — Defined  in  the  Int.  Act,  1889  (c.  63),  s.  13  (12). 

„  „       couBT-HOUSE. — Defined  in  the  Int.  Act,  1889  (c.  63), 

s.  13  (13). 
PiBACT,  in  6  &  7  Vict.  c.  76,  s.  1,  means  such  an  offence  as  by  the  muni- 
cipal laws  of  the  United  States  is  constituted  piracy,  and  is  within 
the  exclusive  jurisdiction  of  the  United  States.  He  Ferman 
(1864),  33  L.  J.  M.  C.  201.  See  also  same  case,  reported  as  Re 
Tivnan,  5  B.  <&  S.  645,  especially  note  (a)  at  p.  696. 

Place,  in  3  <&  4  Yict.  c.  61,  s.  15,  is  not  confined  to  one  parish,  but 
means  "  any  aggregation  of  houses  and  inhabitants  which  has 
received  a  separate  name.''  Rice  v.  Slee  (1872),  L.  R.  7  0.  P. 
881,  foUowing  R.  v.  Charlesworth  (1851),  20  L.  J.  M.  C.  181. 

„  in  16  <k  17  Yict.  c.  119  (Betting  Houses),  s.  3,  does  not  mean 
place  in  the  nature  of  "  a  house,  office,  or  room,"  btit  means  any 
(not  absolutely)  fixed  and  ascertained  spot,  piece  of  ground,  or 
structure  appropriated  or  used  by  a  person  offering  to  make  bets. 
Gallaway  v.  Maries  (1881),  8  Q.  B.  D.  275 ;  Eomeby  v.  Raggett 
(1892),  1  Q.  B.  20. 

^,       BELONGING  TO   HEB   MaJESTT    THE   QuEEN,   in    1889,   C.  52,  S.  8, 

includes  a  place  belonging  to  any  department  of  the  Qovemment 
of  the  United  Kingdom,  or  of  any  of  her  Majesty's  possessions, 
whether  the  place  is  or  is  not  actually  vested  in  her  Majesty. 

,,       HAVING  A  KNOWN  OB  DEFINED  BOUNDABT,  in  21  &  22  Yict.  C.  98, 

8.  12,  does  not  necessarily  mean  a  legal  district  having  a  legal 
boundary,  but  it  is  sufficient  if  the  place  have  an  actual  known 
boundary,  or  one  which  is  "  physical,  visible,  and  notorious."  R.  v. 


>» 
>» 


580  Appendix. 

Local  Govenmimt  Board  (1873),  L.  E.  8  Q.  B.  227,  and  Sad- 
wood  V.  Miller  (1874),  L.  B.  9  Q.  B.  448. 

Place  of  safety,  in  the  Prevention  of  Cruelty  to  Children  Act,  1889 
(c.  44),  8.  17,  includes  "a  workhouse  and  anyplace  certified  by  a 
local  authority  by  bye-law  "  under  the  Act  for  the  purposes  of  th& 

Act. 

OF  WORSHIP. — See  UstuU  place  of  worship, 

WHERE  A  COMPANY  CARRIES  ON  OR  EXERCISES  A  TRADE  OB  BUSIKEBSS, 

(1)  with  reference  to  the  place  where  a  company  may  be  sued, 
means  where  its  place  of  management  is;  (2)  in  the  Income  Tu 
Acts,  the  place  where  its  profit  is  made,  regardless  of  the  podtifiQ 
of  the  head  office  or  place  of  management.  Erichaen  v.  Lad 
1881),  8  Q.  B.  D.  414. 

Pledge. — In  the  Factors  Act,  1889  (c.  45),  includes  any  contract  pledging 
or  giving  a  lien  or  security  on  goods,  whether  in  consideraticsi  dt 
an  original  advance  or  of  any  further  or  continuing  advance  <r 
of  any  pecuniary  liability.    S.  1  (5). 

Plural. — Vide  ante,  p.  175. 

Point,  as  used  in  the  Rules  for  the  Navigation  of  the  Thames,  ^'^ 
not  to  be  construed  mathematically,  for  the  rule  is  a  nautical  one, 
framed  in  nautical  language,  and  means  what  I  may  term  the 
whole  of  the  point,  and  not  its  mere  apex."  Per  Brett,  M.R.,  in 
The  Marga/ret  (1885),  9  P.  D.  48. 

Police  area. — Defined,  Police  Act,  1890  (c.  45),  s.  83. 

„     district. — Defined  in  Eiot  Damage  Act,  1886  (c.  88),  s.  9. 

,,      receiver  =  receiver  of  the  Metropolitan  Police  District.  49  Yict 
c.  22  (Metropolitan  Police  Act,  1886),  s.  7. 

Policy  of  insurance  against  accident. — ^DefinedinEevenue  Act,  1891 
(c.  42),  s.  20  (a). 

Political  character,  in  Extradition  Act,  1870  (38  &  84  Vict.  c.  52), 
s.  8  (1). — This  term,  as  applied  to  an  offence,  means  ''  incidental 
to,  and  forming  part  of,  political  disturbances."  Re  Castioni 
(1891),  1  Q.  B.  149. 

Poor  Law  union. — Vide  ante^  p.  178. 

Port,  in  54  Geo.  3,  c.  159,  is  used,  not  in  its  geographical  sense,  but 
in  its  legal  and  proper  sense,  as  denoting  a  place  to  which  ships 
resort  for  loading  and  discharging.  Nicholeon  v.  WiUiams  ( 1 871), 
L.  R.  6  Q.  B.  642, 
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PoBTy  as  fixed  for  fiscal  purposes,  by  statutes  or  Treasury  warrant  or 
royal  prerogative  (i.e.,  charter),  and  proof  of  de  facto  user  as  the 
port :  for  Customs,  port  dues,  &c.  See  HutUer  v.  Northern 
Marine  (1888),  13  App.  Gas.  717. 

„  in  its  commercial  sense,  as  understood  by  shippers,  owners,  and 
underwriters, » a  place  of  more  or  less  shelter  for  a  ship  while 
goods  are  being  loaded  or  unloaded,  including  a  roadstead.  Sea 
Ineurcmee  Co.  v.  Gavin  (1835),  4  W.  <fe  S.  17  (H.  L.) ;  Garstan 
SaUing  Ship  Co.  v.  Hickie  (1885),  15  Q.  B.  D.  688. 

Possession,  as  used  in  27  Hen.  8,  c.  10,  and  2  Will.  4,  c.  45,  s.  26,  has 
a  technical  meaning.  Heelie  v.  Blain  (1865),  18  C.  B.  K.  S. 
107. 

PosncASTEa-GBKEaAL  means  her  Majesty's  Postmaster-General  for  the 
time  being.     Int.  Act,  1889  (c.  63),  s.  12  (11). 

Pbbcsdence,  in  b  &  Q  Will.  4,  c.  76,  s.  57,  which  enacts  that  'Hhe 
mayor  for  the  time  being  of  every  borough  shall  ....  have 
precedence  in  all  places  within  the  borough^''  applies  only  to  the 
social,  not  to  the  magisterial  precedence.  Ex  parte  Mayor  of 
Birmir^gham  (1860),  3  E.  <fe  E.  222. 

PftisrBBENCE  SHAKES. — Defined  in  GomtMUiies  Clauses  Act,  1863  (26  &  27 
Vict.  c.  118),  8.  14. 

„  in  Railway  Companies  Act,  1867,  ss.  12,  17,  does  not  apply  to 
split  ordinary  shares,  so  that  the  holders  of  the  preferred  halves 
of  such  shares  are  not,  by  virtue  of  that  Act,  entitled,  in  a  wind- 
ing up,  to  any  priority  over  the  holders  of  the  deferred  halves. 
Re  Brightm  and  Dyke  RaU.  Co.  (1890),  44  Ch.  D.  28. 

Pbbferbeo,  in  13  Geo.  3,  c.  84,  s.  33,  in  the  expression  "  before  whom 
such  indictment  shall  be  preferred,"  means  '^  tried."  R,  v.  Pem- 
bridge  (1842),  3  Q.  B.  906. 

Premises,  in  35  <k  36  Yict.  c.  94  (Licensing),  s.  45,  means  premises  for 
which  an  "  on  "  licence  is  sought,  and  does  not  apply  to  '^  oiT" 
licences  under  32  k  33  Vict.  c.  27  (Wine  and  Beer  Houses). 

Pbescbibed  means  prescribed  by  rules  and  orders  under  the  Act  in 
which  it  is  used.  52  <b  58  Vict.  c.  48  (County  Court  Appeals, 
Ireland),  s.  18  (1). 

Pbbsume,  in  22  Geo.  3,  c.  45,  s.  9,  implies,  '^  not  a  mere  ignorant  act, 
but  an  act  in  which  a  person  knowingly  takes  upon  himself  to 
do  that  which  the  law  says  shall  not  be  done  under  the  circum- 
stances."   Royee  v.  Birley  (1869),  L.  R.  4  C.  P.  315. 
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Principles,  in  31  &  32  Vict.  c.  125,  s.  26,  although  ''a  large  and  oom- 
prehensive  word,  means  nothing  more  in  this  [particular]  section 
than  '  practice '  or  '  procedure.' "  Per  Keating,  J.,  in  Bad 
Beauchamp  v.  MadresfiM  (1873),  L.  R.  8  C.  P.  253. 

Prison  service,  in  the  Prison  Act  of  1877,  includes  (1)  service  in  a 
military  prison  under  Army  Act,  1879,  or  the  Army  Act  (1881); 
(2)  service  in  a  naval  prison  under  the  Naval  Discipline  Act. 
See  Prison  Officers'  Superannuation  Act,  1886  (c.  9). 

Privy  Council  means  (1)  ^'  the  Lords  and  others  for  the  time  being  of 
her  Majesty's  Most  Honourahle  Privy  Council ; "  (2)  when  used 
with  reference  to  Ireland  only, ''  the  Privy  Council  c^  Irelazkd 
for  the  time  being"— 1889,  c.  68,  s.  12  (5);  (3)  in  the  Biitidi 
Korth  America  Act,  1867,  and  amending  Acts,  the  Privy  Council 
for  Canada  for  the  time  being. 

Probate  duty. — A  tax  on  the  property  to  which  the  probate  gives  titles 
Blackwood  v.  The  Queen  (1882),  8  App.  Cas.  90. 

Proceeding,  in  25  &  26  Vict.  c.  102,  s.  106,  means  "something  in  the 
nature  of  a  writ  or  process,  a  proceeding  of  a  hostOe  character." 
Belany  v.  Metropolitan  Board  (1867),  L.  R.  2  C.  P.  582. 

„  in  46  <k  47  Vict.  c.  52  (Bankruptcy),  s.  55.  See  In  re  ProeUr 
(1891),  2  Q.  B.  433. 

„  in  Railway  and  Canal  Traffic  Act,  1854. — Defined  in  L.  d:  T. 
Bail.  Co.  V.  Greenwood  (1888),  21  Q.  B.  D.  215. 

Produced,  with  reference  to  copyright  (1886,  c.  33,  s.  11),  ^  means,  as 
the  case  requires,  published  or  made  or  performed  or  represented, 
and  the  expression  '  production '  is  to  be  construed  accordin^y." 
Copyright  Act. 

Profit  (gross),  items  to  be  taten  into  account  in  estim atimo. — See 
Merthyr  Tydfil  L.  B.  v.  Merthyr  Union  (1891),  1  Q.  B.  186. 

Profits,  in  16  <S2;  17  Vict.  c.  34,  sch.  D.,  means  ''the  incomings  of 
the  concern  after  deducting  the  expenses  of  earning  them.* 
Per  Lord  Selbome  in  Mereey  Docks  v.  Lucw  (1883),  8  App. 
Cas.  903. 

„  in  Income  Tax  Act,  1842  (5  <Sz;  6  Vict.  c.  35),  s.  100,  means  '*  the 
surplus  by  which  the  receipts  from  the  trade  or  businees  exceed 
the  expenditure  necessary  for  earning  these  receipts.**  Rutmi 
V.  Town  and  Gimntry  Bank  (1888),  13  App.  Cas.  418,  424. 
It  includes  the  surplus  over  expenditure  of   the  receipts  of  a 
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burial  board,  although  by  15  <k  16  Yict.  c.  85,  the  surplus  has 
to  be  applied  in  reduction  of  the  poor-rate.  PaddingUm  Burial 
Board  v.  Commissioners  of  Inland  Beventie  (1884),  18  Q.  B.  D.  9. 

Pbopjsrtt,  in  25  &  26  Vict.  c.  87,  s.  6,  is  *'  not  a  term  of  art,  but  a 
common  English  word,"  and  includes  '*all  rights  which  the 
trustees  were  holding  in  trust  .  ,  .  .  whether  then  existing 
complete  in  them,  or  such  as  would  subsequently  accrue  by  virtue 
of  a  then  existing  title."  Queensbun/  v.  Pickles  (1865)^  L.  R. 
1  Ex.  1.     Vide  ante,  p.  186. 

in  Bankruptcy  Act,  1883,  s.  4  (1,  a),  means  the  whoUf  or  sub- 
stantially the  whole,  of  the  property  as  distinguished  from  the 
property  referred  to  in  sub-s.  1  (6).  Pe  Spackman  (1890),  24 
Q.  B.  D.  741  (Fry,  L.J.). 

REAL  OR  PERSONAL,  in  24  <Sz;  25  Vict.  c.  97  (Malicious  Damage), 
s.  52,  means  something  real  and  tangible,  and  does  not  include 
a  mere  legal  right,  nor  an  incorporeal  hereditament  such  as  a 
herbage  right  in  a  town  moor.  Loajos  v.  EUringham  (1881),  8 
Q.  B.  D.  283  (Grove  and  Lopes,  JJ.). 

„        WHICH   SHALL  NOT  BE   REDUCED  INTO  MONET,    in    36     GeO.     3,    C. 

52,  88.  6,  22,  must  be  read  aa  if  the  words  ^^  in  the  course  of  the 
administration  of  the  estate,"  and  therefore  includes  pictures 
bequeathed  in  specie,  but  sold  by  the  executors.  Att,-Gen,  v. 
Dardier  (1883),  11  Q.  B.  D.  16. 

Pkosbcute. — ''With  due  diligence  commences  and  prosecutes,"  in  the 
Patents,  &c,,  Act,  1883  (c.  47),  s.  32,  does  not  mean  prosecuting 
to  a  successful  result.  "  Due  diligence  "  in  the  phrase  is  conse- 
quently consistent  with  failure  in,  or  discontinuance  of,  an 
action  for  infringement  of  a  patent.  CoUey  v.  Hart  (1890),  44 
Oh.  D.  179  (North,  J.). 

PuBUC  BODY,  in  the  Public  Bodies  Corrupt  Practices  Act,  1889  (s.  7), 
*'  means  any  coimcil  of  a  county  or  county  of  a  city  or  town, 
any  council  of  a  municipal  borough,  also  any  board,  commis- 
sioners, select  vestry,  or  other  body  which  has  power  to  act  under 
and  for  the  purposes  of  any  Act  relating  to  local  government  or 
the  public  health,  or  to  poor  law,  or  otherwise  to  administer 
money  raised  by  I'ates  in  pursuance  of  any  public  general  Act, 
but  does  not  include  any  public  body  as  above  defined  existing 
elsewhere  than  in  the  United  Kingdom." 

,,       COMPANY,  WHETHER   INCORPORATED  OR  NOT,  in  1  di;  2  Yict.  C.  110, 

s.  14,  is  an  expression  not  known  to  the  law  as  a  legal  term  with 
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a  definite  legal  meaning.    Mclntyre  v.  ConndL  (1851),  20  L.  J. 

Ch.  284. 

Public  office  "  means  any  office  or  employment  of  a  person  as  a  mem- 
ber, officer,  or  servant  of  such  public  body."  52  k  53  Vict.  c.  69, 
8.  7. 

„     SERVICE,  in  24  <k  25  Vict.  c.  96,  s.  70,  does  not  include  a  bailiff 
of  the  high  bailiff  of  the  county  court,  who  is  appointed,  paid, 
and  dismissible  by  the  high  bailiff.     R.  v.  Parsona  (1888),  16 
Cox  489  ;  R.  v.  Graham  (1875),  13  Cox  57 ;  R.  v.  Ghver  (1864^ 
9  Cox  501. 

„      THOROUGHFARE. — See  Neoireat  public  thoroughfa^re. 

Publish,  in  7  Vict.  c.  12,  s.  19,  means  "  make  public  "  in  any  way,  and 
is  not  confined  to  publishing  by  printing.     BoudcauU  v.  ChatUr 
Urn  (1877),  5  Ch.  D.  279. 

Purchase,  in  34  &  35  Yict.  c.  31  (Trade  Unions),  s.  7,  means  "  to  buy," 
and  not  "  to  acquire  otherwise  than  by  descent  or  escheat."  In 
re  A7no8,  Carrier  v.  Price  (1891),  3  Ch.  157. 

Purchaser,  as  used  in  32  &  33  Vict.  c.  71,  s.  91,  '*  means  a  buyer  in 
the  ordinary  commercial  sense,  and  not  a  purchaser  in  the  legal 
sense."  Per  Jessel,  M.R.,  in  JSx  parte  HiUman  (1879),  10 
Ch.  D.  625. 

Pure  and  wholesoice,  in  a  water  Act,  means  ^*  pure  and  wholesome  in 
the  mains  or  supply  pipes  of  the  imdertakers."  Milnee  v.  Mayor 
of  Huddersfield  (1882),  10  Q.  B.  D.  124,  12  Q.  B.  D.  448. 

Quarry,  in  5  &  6  Yict.  c.  85,  s.  60,  sch.  A.,  No.  III.,  r.  1,  means  '*a 
place  where  the  material  is  got  out  in  a  large  shape,  like  blodcB, 
and  not  where  it  is  got  in  small  pieces,  like  coal  and  ironstone." 
Jones  V.  Gwmorthen  Slate  Co.  (1880),  5  Ex.  D.  95. 

Quarter  sessions. — ^The  expression  "  quarter  sessions,"  when  used  in 
Acts  prior  to  1889,  is  usually,  but  superfluously,  defined  as  in- 
cluding general  sessions — e.^..  Weights  and  Measures  Act^  1878 
(c.  49),  s.  70.  Vide  p.  295.  The  only  effect  of  the  inclusion  is 
to  exclude  special  and  petty  sessions. 

„  court  of,  as  to  administrative  business,  must  be  construed  as 
meaning  council  of  an  administrative  county  or  county  borough, 
as  the  case  may  require. 

„  as  to  judicial  business  and  other  matters  not  taken  away  from 
the  court  of  quarter  sessions  by  the  Local  Government  Act  of 
1888,  means  the  justices  of  any  county,  riding,  parts,  division, 
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or  liberty  of  a  county  (at  large),  or  of  any  county  of  a  city  or 
county  of  a  town  in  general,  or  quarter  sessions  assembled,  and 
includes  the  court  of  the  recorder  of  a  municipal  borough  having 
a  separate  court  of  quarter  sessions.  Int.  Act,  1889  (c.  68), 
8.  18  (14). 

Counties  with  more  than  one  commission  of  the  peace : — 
Yorkshire^  three — one  for  each  riding.  North,  East,  and 
West ;  also  separate  commissions  for  the  liberties  of  Ripon, 
and  Cawood  and  Ottley. 

Lmeolnahire,  three— one  for  each  of  its  parts,  Lindsey, 
Holland^  and  Kesteven. 

Cambridgeahirej  two — one  for  the  liberty  of  the  Isle  of 
Ely,  the  other  for  the  rest  of  the  county. 

I^orthamptanahirey  two — one  for  the  soke  of  Peterborough^ 
the  other  for  the  rest  of  the  county. 

Essex,  two — one  for  the  liberty  of  Havering-atte-Bower 
(as  to  which  see  46  <fe  47  Vict.  c.  18,  s.  18),  the  other  for  the 
rest  of  the  county. 

Suffolk  and  Sussex  have  one  commission,  but  two  divisions, 
which,  for  judicial  purposes,  are  separate  counties  all  but  in 
name. 
All  cities  which  are  counties  in  themselves  are  also  municipal 
boroughs,  and  their  justices,  for  quarter  sessions  purposes  (ex- 
cept in  the  City  of  London),  are  superseded  by  the  recorder  or  his 
deputy  or  assistant  barrister.    Mun.  Corp.  Act,  1882,  ss.  162'169« 

Queen  Amvb's  Bounty  means  "  The  €k)vemors  of  the  Bounty  of  Queen 
Anne  for  the  augmentation  of  the  maintenance  of  the  poor 
clergy."     Int.  Act,  1889  (c.  63),  s.  12  (16). 

Railway,  in  48  <&  44  Vict.  c.  42,  s.  1  (5),  ^'  is  used  in  its  popular  sense — 
viz.,  as  meaning  a  way  upon  which  trains  pass  by  means  of  rails,'' 
and  is  not  confined  to  "  a  railway  worked  by  a  railway  company 
under  statutory  powers."  Doughty  v.  Firhank  (1888),  10 
Q.  B.  D.  358. 

Rateable  value,  in  30  &  81  Yict.  c.  102,  s.  6  (2),  means  "  real  rate- 
able value,''  and  does  not  mean  the  same  as  ''  rated  at."  Cooke 
V.  BuOer  (1872),  L.  R.  8  C.  P.  256. 

Rates  made,  in  80  &  31  Yict.  c.  102,  s.  8,  means  rates  made  duly  and 
formally,  and  not  merely  allowed.  Jones  v.  Bubb  (1869),  L.  R. 
4  C.  P.  858. 

Reasonable  excuse,  in  the  Bills  of  Sale  Act,  1878,  Amendment  Act, 
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1882  (45  &  46  Vict.  c.  48),  s.  7.— See  Ex  parte  CotUm  (1883), 
11  Q.  B.  D.  801. 

BsoooNiZANCE. — ^Where  a  statute  requires  a  recognizance  to  be  entered 
into  within  a  time  limited  by  the  Act  as  a  condition  precedent 
to  a  right  of  appeal,  a  recognizance  entered  into  after  the  time 
limited  is  not  void,  and  can  be  estreated  even  in  a  case  where  the 
appeal  has  been  successfully  objected  to  on  the  ground  that  the 
recognizance  was  entered  into  too  late.  E.  v.  Glamor^nMn 
Justices  (1890),  24  Q.  B.  D.  675.  A  recognizance  not  good 
enough  to  give  right  of  appeal  is  still  estreatable  for  non-pay- 
ment of  costs  of  appeal  actually  prosecuted. 

Beoovered  ob  preserved,  in  the  Solicitors  Act,  1860  (28  &  24  'Vict. 
c.  127),  8.  28,  includes  money  paid  into  court  as  a  oondilaon  of 
leave  to  defend  an  action,  even  in  a  case  where  the  parties  to  the 
action  compromise  it  behind  the  plaintiffs  solicitor's  back  and 
agree  that  it  shall  be  taken  out  of  court  by  the  defendant.  Moootm 
V.  Sheppard  (1890),  24  Q.  B.  D.  627.  ^cere— Does  "  recovered" 
mean  recovered  out  of  opponent's  estate?  Does  ^'preserved" 
mean  preserved  out  of  the  client's  estate  ?  See  Berrie  v.  Hewitt 
(1869),  L.  R.  9  Eq.  1 ;  Clover  v.  Adams  (1880),  6  Q.  B.  D.  622 ; 
Twynamv,  Porter  (1870),  L.  R.  11  Eq.  181 ;  Finkerton  v.  BasUm 
(1873),  L.  R.  16  Eq.  492. 

Reduction  of  share.— ^e  Gading  Gun,  Ltd.  (1890),  43  Ch.  D.  628. 
Qticsre,  whether  Act  empowers  Court  to  sanction  reduction  of 
all  shares  only,  or  of  some  and  not  the  rest.  Contra^  Unic» 
Plate  Glass  Co.  (1889),  42  Oh.  D.  518;  Barrow  Hcsmatite  Co. 
(1888),  39  Oh.  D.  582 ;  Quebrada  Land  Co.  (1889),  40  Ch.  D.  863. 

Refuse  of  trade,  manufacture,  or  business  does  not  include  clinkeR 
from  a  hotel  furnace.  St.  Martin's  Vestry  v.  Gordon  (1891),  1 
Q.  B.  61. 

Registration,  in  the  Patents  Act,  1888,  s.  65,  does  not  mean  gene- 
ral registration  in  respect  of  all  goods  as  to  which  a  trade- 
mark can  be  registered,  but  registration  for  particular  goods 
or  classes  of  goods,  and  the  power  to  register  is  limited  to  goods 
in  any  particular  class  upon  which  the  person  applying  for  regis- 
tration has  in  fact  used  the  mark,  ffart  v.  CoUe^^  (1890),  44 
Ch.  D.  193  (North,  J.). 

Remuneration,  in  31  dc  82  Vict.  c.  110,  s.  8  (7),  means  a  quid  pro  quo, 
and  is  a  wider  term  than  '*  salary,"  though  not  (per  Quain,  J.)  so 
wide  a  term  as  '*  emolument."  H.  v.  PostmaHer-General  (187G), 
1  Q.  B.  D.  665,  8  Q.  B.  D.  481. 
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Rbmt,  in  16  Vict.  c.  xsii.  s.  79,  means  actual  "  annual  value."  Sheffield 
Water  Co.  v.  Bermett  (1872),  L.  R.  7  Ex.  at  p.  421,  affirmed  (1873) 
L.  R.  8  Ex.  196.    Vide  anUy  p.  186. 

„  PAYABLE,  in  30  &  81  Vict.  c.  142,  s.  11,  means  the  rent  payable 
as  between  the  litigant  parties,  and  not  any  rent  that  might  be 
paid  by  a  sub-lessee.  Brovm  v.  Cocking  (1868),  L.  B.  3  Q.  B. 
672. 

Repaibs,  in  58  Geo.  3,  c.  45,  s.  70,  is  not  to  be  construed  in  the  strict 
sense  of  repairs  to  the  fabric  of  the  church,  but  includes  expenses 
necessary  for  the  proper  and  decent  performance  of  divine  service. 
R.  V.  C<m9i8tori(U  Court  of  London  (1861),  2  B.  &  S.  361. 

Repeal,  in  46  Qeo.  3,  c.  139,  s.  1,  is  not  used  in  its  ordinary  sense,  but 
means  merely  "  suspend  the  operation  of."  E.  v.  Rogers  (1809), 
10  East  573. 

Rbputed  thief,  in  3  Geo.  4,  c.  55,  s.  21,  applies  to  persons  generally 
reputed  to  be  thieves,  and  not  to  persons  suspected  of  any  par- 
ticular felony.     Cowlea  v.  Dunbar  (1827),  2  C.  &  P.  567. 

Rbside,  in  7  &  8  Vict.  c.  101,  s.  2,  does  not  mean  ''coming  to  a  place 
for  the  purpose  of  applying  to  another  tribunal."  R,  v.  Myott 
(1863),  32  L.  J.  M.  C.  138. 

Rhbidence,  in  a  statute,  "  has  no  actual  definite  technical  meaning,  but 
you  may  construe  it  in  every  case  in  accordance  with  the  object 
and  intent  of  the  Act  in  which  it  occurs."  Ex  parte  BreuU 
(1881),  L.  R.  16  Ch.  D.  487,  per  Jame^,  L.J. 

„  in  9  d?  10  Vict.  c.  66,  s.  1,  and  24  <&  25  Vict.  c.  55,  s.  1, ''  does  not, 
more  than  the  word  '  living,'  imply  occupation  of  a  given  house 

and  sleeping  in  it If  [a  person]  remained  in  a  parish, 

sleeping  in  the  open  air,  that  would  be  a  residence  within  the 
meaning  of  these  statutes."  R,  v.  St,  Leoruvrd  (1865),  6  B.  &  S. 
788,  per  Cockbum,  C.J. 

,,  in  Bills  of  Sale  Act  (41  &  42  Vict.  c.  31),  s!  10,  generally  =  the 
place  where  a  man  lives  with  his  family,  where  he  may  be  ex- 
pected to  be  when  his  business  does  not  call  him  away,  where  he 
passes  the  night,  and  in  respect  of  which  he  pays  rates.  Qreefn^ 
ham  V.  Child  (1889),  24  Q.  B.  D,  29. 

„  means  domicile  or  home,  but  does  not  include  place  of  business. 
Lambe  v.  Smythe  (1846),  15  M.  &  W.  433 ;  Ma/yhxury  v.  Hvdie 
(1847),  6  C.  B.  283. 
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Aevebsion,  in  2  <&  3  WiU.  4,  c.  71,  s.  8,  is  a  well-known  legal  eiqires- 
sion,  and  its  meaning,  and  the  distinction  between  it  and  a  re- 
mainder, are  clearly  pointed  out  in  Williams  on  Real  Property 
(14th  ed.),  p.  255.  Symana  v.  Leaker  (1885),  L.  R.  15  Q.  B.  D. 
682,  per  Field,  J. 

Revocation,  what  is,  within  Wills  Act  (1  Vict.  c.  26),  s.  20.  MOU  v. 
MiUward  (1889),  15  P.  D.  20  (Butt,  J.). 

BiaHT  ACQUIRED,  in  s.  169  of  the  Bankruptcy  Act,  1883,  does  not 
mean  a  right  to  obtain  an  adjudication  of  bankruptcy,  but  such 
rights  as  a  right  to  issue  an  elegit. 

Road,  in  41  d;  42  Yict.  c.  77  (Highways  and  Locomotives),  s.  13,  means 
any  portion  of  a  road,  as  well  as  a  whole  road,  and  not  exclu- 
sively the  whole  of  any  road  subject  to  a  turnpike  trust.  Roch- 
dale Corporation  v.  Lancaaldre  Juaticea  (1883),  8  App.  Gas.  494, 
reversing  same  case,  8  Q.  B.  D.  12. 

RoAD-siDE  WASTES,  in  the  Local  Government  Act,  1888  (51  k  52  Vict, 
c.  41),  s.  11  (1),  are  strips  of  grass  bordering  the  metalled  parts 
of  a  main  road,  as  distinguished  from  the  road  itself.  Curtis  v. 
Keeteven  C,  C,  (1890),  45  Ch.  D.  504. 

Royalties,  in  s.  109  of  the  British  Korth  America  Act,  1867,  includes 
all  revenues  arising  from  the  prerogative  rights  of  the  Crown  in 
connection  with  lands,  mines,  and  minerals.  Att.-Gen,  qfOjUario 
V.  Mercer  (1883),  8  App.  Oas.  767,  as  interpreted  in  Cooper  v, 
Stuart  (1889),  14  App.Cas.  305. 

Rules  of  Court,  in  Acts  passed  aft>er  1889,  means  rules  made  by  the 
authority  having  for  the  time  being  power  to  make  rules  or 
orders  regulating  the  practice  and  procedure  of  any  Court,  and 
as  regards  Scotland  includes  acts  of  sederunt  and  acts  of 
adjournal.     Int.  Act,  1889  (c.  63),  s.  14. 

Safe  custody,  in  s.  76  of  the  Larceny  Act,  1861  (24  k  25  Vict,  c  96), 
does  not  include  ''  investment."  Money  entrusted  for  invest- 
ment is  money  entrusted  for  a  specific  purpose  under  s.  75  of  the 
Act.     R.  V.  Nevomam,  (1882),  8  Q.  B.  D.  706. 

Salaey. — Vide  ante^  p.  200. 

Sale  by  retail,  in  the  Licensing  Act,  1872  (c.  94),  s.  3,  does  not  apply 
to  the  supply  at  a  fixed  price  by  the  manager  of  a  bondjide  dub 
(not  licensed  for  the  sale  of  intoxicating  liquors)  to  a  member  for 
consumption  off  the  club  premises.  Graff  v.  Evans  (1882),  8 
Q.  B.  D.  373. 
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Saleable  underwoods,  in  43  Eliz.  c.  2,  s.  1,  applies  to  any  succession  of 
profitable  crops  cut  from  the  same  iY)o:ts,  whatever  the  description 
of  tree  may  be,  and  whatever  may  be  the  intervals  that  elapse 
between  the  cutting  of  the  successive  crops.  Fiizfuirdinge  v. 
PriUsheU  (1867),  L.  R.  2  Q.  B.  135. 

Same. — See  Such, 

„  STREET  (in  the),  in  the  Public  Health  (Buildings  in  Streets)  Act, 
1888  (51  &  52  Vict.  c.  52),  s.  3,  is  not  to  be  decided  by  the  postal 
direction,  but  by  the  distance  of  the  house  from  the  roadway, 
and  its  situation.     Att.-Gen.  v.  Edwards  (1891),  1  Ch.  194. 

Scholarship,  in  the  Welsh  Intermediate  Education  Act,  1889  (c.  40), 
s.  17,  includes  '*  exhibition  or  other  educational  emolument." 

Science,  in  the  Customs  and  Inland  Revenue  Act,  1885  (48  &  49  Vict, 
c.  51),  s.  11,  does  not  mean  only  universal  science,  or  science 
generally,  but  includes  mechanical  science,  as  employed  in  civil 
engineering.  Commiananers  of  Inland  Eevenue  v.  Forrest  (18 90), 
15  App.  Cas.  at  p.  354,  per  Lord  Macnaghten.  The  exempfcion 
in  the  Act  referred  to  extends  to  societies  of  professional  men 
formed  for  the  extension  of  the  particular  branch  of  science  with 
which  their  profession  is  concerned. 

Sea,  in  48  Greo.  3,  c.  75,  s.  1,  does  not  include  navigable  tidal  rivers. 
Wodvnch  v.  Robertson  (1881),  6  Q.  B.  D.  654. 

Secretary  of  State  means  one  of  her  Majesty's  principal  Secretaries 
of  State.  Int.  Act,  1889  (c.  63),  s.  12  (3),  transfers  to  a  general 
Act  this  abbreviation,  which  previously  was  inserted  in  the  in- 
terpretation clause  of  any  Act  giving  authorities  or  duties  .to 
any  Secretary  of  State.  In  some  Acts  the  meaning  is  restricted 
by  definition  (1869  (Diplomatic  Salaries),  c.  43,  s.  3)  to  the  prin- 
cipal Secretary  who  is  entrusted  with  the  seals,  or  performs  the 
duties,  of  the  department  for  Foreign  Affairs. 

Secured  creditor,  in  Bankruptcy  Act,  1883  (c.  52),  ss.  9,  168,  does 
not  include  a  judgment  creditor  who  has  obtained  the  appoint- 
ment of  a  receiver  of  the  property  of  the  judgment  debtor.  lie 
Dickinson  (1889),  22  Q.  B,  D.  187. 

SscuRTTT  FOR  PAYMENT  OF  MONET,  in  24  &  25  Yict.  c.  96,  8.  75,  includes 
acceptances  delivered  for  purposes  of  discount  in  which  the 
drawer^s  name  is  not  filled  in.  R,  v.  Bowemum  (1891),  1  Q.  B. 
112.   And  see  Valuable  security  and  Chattel  or  valuable  security. 

Sell,  in  Pharmacy  Act,  1868,  s.  15,  refers  to  the  actual  conduct  and 
management  of  the  sale  of  the  poisons  mentioned  in  the  Act, 
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and  excludes  selling  by  an  unqualified  assistant  unless  upon  eaA 
sale  he  acts  under  the  personal  superintendence  (and  not  merely 
the  general  authority)  of  a  qualified  employer  or  his  qualified 
assistant.  PharmoMiuiuxd  Society  Y.Lond(^ 
Association  (1880),  5  App.  Cas.  857  (Lord  Selbome) ;  Same  v. 
Wheddon  (1890),  24  Q.  B.  D.  G88  (Hawkins,  J.). 

Note. — "Sell"  refers  to  the  particular  transaction;  ''keep 
open  shop  for "  would  strike  the  master  only,  and  the  ofienoe 
would  be  completed  without  proof  of  sale. 

Sbllbb,  in  the  Pharmacy  Act^  1868  (c.  121),  s.  17,  is  'Hhe  person  who 
actually  conducts  and  controls  the  business  of  sale,  although  not 
necessarily  the  person  by  whose  hand  the  sale  is  made."  It  does 
not  include  a  chemist  whose  name  is  on  the  poison  sold,  unless 
he  retails  the  article.  Templeman  v.  Trafford  (1881),  8  Q.  B.  D. 
897. 

Separate  building,  in  18  <k  19  Yict.  c.  122,  s.  27,  sch.  2,  pt.  1,  is  a 
single  block  of  brick  or  stone  work  covered  in  by  a  roof.  Flats 
and  chambers  under  one  roof  are  not  separate  buildings.  Moir 
V.  Wmicms  (1892),  1  Q.  B.  264. 

Sequestration,  in  the  Companies  Act,  1862,  s.  163,  includes  sequestra- 
tion in  the  Scotch  as  well  as  in  the  English  legal  meaning  of  the 
word.     Re  Wanzer,  Ltd,  (1891),  1  Ch.  805. 

Servant,  in  the  Wages  Attachment  Abolition  Act,  1870  (88  &  84  Vict, 
c.  80),  s.  1,  does  not  include  the  secretary  of  a  trading  company. 
Gordon  v.  Jennings  (1882),  9  Q.  B.  D.  45. 

„  in  17  <k  18  Vict.  c.  81,  s.  7,  embraces  not  merely  servants  of  a 
railway  company  properly  so  called,  but  also  the  agents  whom 
a  company  employs  to  do  for  it  what  it  has  contracted  to  da 
Boolan  v.  Midland  Rail.  Co.  (1877),  2  App.  Cas.  810. 

Sessions. — See  General  Sessions. 

Settlement. — Whether  an  instrument  falls  within  the  Stamp  Act,  1^7H 
(88  &  84  Vict.  c.  97),  s.  8,  does  not  depend  on  the  definitenesE, 
vesting,  or  contingency  of  the  interest  dealt  with  by  the  in- 
strument in  question,  but  on  the  definitenees  and  certainty  of 
the  sum  of  stock  dealt  with  by  the  instrument.  Ontiow  v.  Con- 
missioTiers  of  Inland  Revenue  (1891),  1  Q.  B.  289. 

Severed,  in  the  Lands  Clauses  Act^  1845,  ss.  49, 68,  does  not  mean  tbt 
the  part  taken  and  the  part  left  were  in  actual  oontigoity,  but 
that  the  land  taken  can  no  longer  be  treated  by  the- landowner  u 
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part  of  the  tenements  which  until  it  was  taken  he  held  along  with 
it.  Cowper  Esaex  v.  Acton  L,  B,  (1889),  14  App.  Cas.  at  p.  167 
(Lord  Watson). 

Shall. — Vide  ante,  p.  179. 

Shakes. — See  Issfie  of  shares. 

„  ISSUED,  in  84  Vict.  c.  4,  s.  2,  applies  to  '*  the  period  when  the 
company  [which  issues  the  shares]  parts  with  the  control  or 
power  over  the  shares,  the  period  in  fact  when  the  property 
vests  in  the  allottee."  Gren/ell  v.  Inland  Revenue  (187G),  1  Ex.  D. 
250. 

Sheriff,  in  4G  (S:  47  Vict.  c.  52,  s.  168,  does  not  include  his  man  in 
possession.     BeUyse  v.  McGinn  (1891),  2  Q.  B.  227. 

„  as  respects  Scotland,  includes  sheriff  substitute.  Int.  Act,  1889 
(c.  63),  8.  28. 

„  CLERK,  in  Acts  relating  to  Scotland,  includes  steward  clerk.  Int. 
Act,  1889  (c.  63),  s.  7. 

Sheriffdom,  Shire,  in  Acts  relating  to  Scotland,  includes  stewartry. 
Int.  Act,  1889  (c.  63). 

Ship. — Defined  (1)  Merchant  Shipping  Act,  1854,  s.  7  ;  (2)  Foreign 
Enlistment  Act,  1870. 

Shop,  in  10  Vict.  c.  14,  s.  13,  ^'  imports  something  more  than  a  mere 
place  for  sale ;  it  imports  a  place  for  storing  also,  where  the  nature 
of  the  commodities  admits  of  storing."  Pope  v.  Whalley  {ISGb), 
34  L.  J.  M.  C.  78. 

Sickness. — See  Permanent  sickness. 

Signature,  in  the  Wills  Act  (7  WiU.  4  &  1  Vict.  c.  26),  s.  21,  includes 
subscription  by  initials  only.     Ee  BlewiU  (1880),  5  P.  D.  116. 

Signed,  in  6  Yict.  c.  18,  s.  17,  means  '^  affixing  a  signature,  not  by  the 
hand  alone,  but  by  the  hand  coupled  with  some  instrument,"  and 
there  is ''  no  distinction  between  using  a  pen  or  a  pencil  and 
using  a  stamp."  BenneU  v.  BrumfiU  (1867),  L.  K.  3  C.  P.  31. 
But  see  R.  v.  Oowper  (1890),  24  Q.  B.  D.  533. 

„  in  5  &  6  Will.  4,  c  76,  s.  32,  does  not  necessitate  the  Christian 
names  being  written  in  full,  but  initials  are  sufficient.  R,  v. 
Avery  (1852),  18  Q.  B.  584.     And  see  Writing,  ante,  p.  177. 

SiLVSB. — See  GM  cr  silver. 
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SixoLE  WOMAN,  in  7  &  8  Vict.  c.  101,  s.  2,  extends  to  a  married  woman 
who  is  living  apart  from  her  husband.  B.  v.  PUkmgUm  (1853), 
2  E.  <Ss  B.  546. 

SiNGULAK. — Vide  anUy  p.  175. 

Site,  as  used  in  a  bylaw  made  under  41  &  42  Vict.  c.  82,  s.  16,  means 
"  the  space  which  will  necessarily  be  taken  up  when  the  house 
and  walls  come  to  be  built."  Blathill  v.  Chambera  (1885),  14 
Q.  B.  D.  485. 

Sketch,  unless  the  context  otherwise  requires, ''  includes  any  photograph 
or  other  mode  of  representation  of  any  place  or  thing."  OfScial 
Secrets  Act,  1889  (c.  52),  s.  8. 

Soil,  in  45  Geo.  3,  c.  xdi.,  is  used  as  distinct  from  the  word  **  knd,** 
and  is  equivalent  to  "  surface,''  though  primd  facie  '^  soil "  would 
include  everything  above  or  below  it.  PreUy  v.  ScUy  (1859),  26 
Beav.  612. 

Sole  trustee,  as  used  in  18  &  14  Yict.  c.  60,  s.  28,  is  not  confined  to  a 
single  trustee,  but  means  "any  number  of  trustees  who  are 
solely  entitled  to  any  trust  property."-  Per  Chitty,  J.,  in  HyaU'i 
Trusts  (1882),  21  Ch.  D.  849. 

Solemnly,  as  used  in  29  Vict.  c.  19,  s.  8,  does  not  mean  ''religiously," 
but  means  "  with  due  solemnities."  Per  Brett,  M.B.,  in  AU.- 
Gen.y.  Bradlaugh (1885),  14  Q.  B.  D.  701. 

Solicitor  (actino  as),  in  the  Solicitors  Act,  1848  (6  &  7  Yict  c.  78),  a  2, 
does  not  include  the  case  of  a  law  stationer,  confidential  agent, 
or  process  server  who  settles  an  affidavit.  In  re  Louis  (1891), 
1  Q.  B.  649. 

Spirits. — Vide  cmte,  p.  181. 

Squared,  as  used  in  27  Geo.  8,  c.  28,  s.  5,  is  to  be  understood,  not  in 
the  strict,  but  in  the  common,  acceptation,  and  means  cut  into 
rectangular,  but  not  necessarily  equilateral,  figures.  AU,'6«n. 
V.  Cast  Plate  Co.  (1792),  1  Anstr.  89. 

Stab,  cut,  or  wound,  as  used  in  9  Geo.  4,  c.  81,  s.  12,  only  apply  to  an 
injury  caused  by  an  instrument  when  the  skin  is  broken.  E,  t. 
Harris  (1886),  7  0.  &  P.  446 ;  R.  v.  Wood  (1880),  4  C.  &  P. 
881.     But  see  ii^.  V.  uSu/&>dE;  (1868),  11  Gox  125.  ' 

Statutes,  in  1 1  d?  1 2  Yict.  c.  48,  s.  85,  is  equivalent  to  "  enactments." 
B,  V.  BakeweU  (1857),  7  E.  &  B.  851.     Vide  ante,  p.  62. 

Stock,  in  the  Trust  Investment  Act,  1889  (c.  82),  includes  ''fully  paid- 
up  shares." 
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SiOBT  (topmost),  in  the  Metropolitan  Building  Act,  1855  (18  <b  19 
Vict.  c.  122),  88.  88,  85,  sch.  1,  need  not  necessarily  mean  a 
room  enclosed  bj  four  vertical  walls,  but  includes  floors  built  in 
a  sloping  roof.  Foot  v.  Hodgson  (1890),  25  Q.  B.  D.  160. 
Some  local  Acts — 6.^.,  Hastings  Improvement  Act,  1885  (c. 
cxcvi.) — contain  a  special  definition  to  make  this  clear. 

',  in  21  <&;  22  Vict.  c.  98,  s.  84,  means  "  not  only  a  roadway  over 
which  passengers  and  vehicles  might  pass,  but  also  that  which 
in  popular  language  is  part  of  the  street,  namely,  the  houses 
on  both  sides."  Baker  v.  Mayor  o/Portamouth  (1878),  8  Ex.  D. 
9,  160. 

in  Public  Health  Act,  1875  (c.  55),  ''must  receive  the  popular 
meaning  existing  at  the  time  when  the  Act  passed.  With 
regard  to  the  width,  it  is  the  width  between  the  houses.  With 
regard  to  the  depth,  it  is  what  may  be  called  the  area  of  ordinary 
user  existing  at  that  time,  and  nothing  beyond  or  below  it."  Per 
Brett,  M.K.,  in  Wandeworth  L.  B.  v.  UniUd  Tdeph(me  Co,  (1884), 
13  Q.  B.  D.  914. 

in  s.  149,  means  the  public  highway,  whether  footway  or  carriage- 
way. 

in  s.  157,  means  a  roadway  with  buildings  on  each  side,  dis- 
continuous or  not. 

''  includes  any  highway  or  other  public  place,  whether  a  thorough- 
fare or  not."  52  &  53  Vict.  c.  44  (Protection  of  Children), 
s.  17. 

See  definitions  in  Towns  Police  Clauses  Act,  1847;  Telegraph 
Act,  1863 ;  Metropolitan  Streets  Act,  1867 ;  Electric  Lighting 
Act,  1882 ;  Housing  of  Working  Classes  Act,  1890. 

(new). — A  roadway  beside  which  buildings  have  for  the  first 
time  been  constructed  on  one  or  both  sides.  Eobinaon  v.  Bartoiv- 
Ecdes  L.  B.  (1883),  9  App.  Cas.  808. 

Subject  to  the  payment  of  duties,  in  8  Anne,  c.  7,  s.  17,  applies  to 
any  articles,  whether  taxed  at  the  time  of  the  passing  of  that 
Act,  or  subsequently.    AU.-Oen.  v.  Saggers  (1814),  1  Price  182. 

Submission,  in  the  Arbitration  Act,  1889  (c.  49),  s.  27,  ''  unless  the 
contrary  intention  appears,"  means  *'a  written  agreement  to 
submit  present  or  future  differences  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not." 

2p 
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Such. — There  is  no  special  rule  as  to  the  way  in  which  words  of 
reference,  like  "  such  **  or  "  same,"  should  be  understood  wheQ 
used  in  statutes.     ''  It  is  an  ordinary  rule/'  said  Blackburn,  J., 
in  Eastern  Cowntiea  Ry.  v.  Marrwge  (1861),  9  H.  L.  C.  32,  at 
p.  37,  '*  not  so  much  of  law  as  of  the  grammatical  oonstructiaii 
of  the  English  language,  that  words  of  relation  primd/aeie  refer 
to  the  nearest  antecedent."  The  word  ''  idem"  it  is  said  by  Lord 
Coke  in  Inst.  20  b, ''  semper  proximo  anUcedenti  refertur^    Bat^ 
said  Ohannell,  B.,  at  p.  43, ''  no  meaning  of  this  sort  has  been 
give  to  the  word   'such,'  and  the  notion  of  confining  the 
reference  made  by  the  use  of  that  word  to  the  particakr 
use  described  in  the  immediate  antecedent  has  not  been  followed, 
even  where,  by  so  confining  the  words,  no  violence  would  have 
been  done  to  the  context,  nor  any  repugnancy  have  ansen." 
So,  Lord  Coke,  in  his  reading  of  the  Statute  of  Marlbridge, 
2  Inst.  c.  6,  s.  6,  when  commenting  upon  the  words  "perhtgut- 
modi  Jraudem"  says,   "  By  these  words  is  to  be  understood 
'  such  in  mischief  and  such  in  inconvenience,  and  therefore  all 
other  fraudulent  feoffinents  tending  to  the  same  end  are  within 
the  statute '  .  .  .  .  and  so  is  this  word  [such]  oftentimes  taken 
in  other  statutes."    Thus,  in  Re  BeM  Patent  (1862),  1  Moore 
P.  C.  N.  S.  49,  it  was  held  that  the  word  ''  such  "  in  the  proviso 
to  s.  25  of  15  <fe  16  Yict.  c.  83  (which  enacted  that,  ''provided 
'  always  no  letters  patent  for  any  invention  for  which  any  muk 
patent  shall  have  been  obtained  in  any  foreign  countiy  .  .  .  ."), 
''  referred  to  the  entire  description  of  the  patents  mentioned  in 
the  foregoing  part  of  the  section,"  and  not  merely  to  the  last- 
mentioned  of  them.    {Of.  Re  Blake's  Patent  (1873),  L.  R.  4  P.  G. 
537.)   And  in  SUme  v.  Mayor,  dec.,  of  Yeovil  (1 876),  2  C.  P.  D.  99, 
it  was  held  that,  when  by  8  <b  9  Yict.  c.  18,  s.  9,  it  is  enacted  that 
''  the  compensation  to  be  paid  for  any  lands  to  be  purchased  or 
taken  from  any  party  under  any  disability  or  incapacity  .... 
and  the  compensation  to  be  paid  for  any  permanent  damage  or 
injury  to  any  sfich  lands,  shall,"  <kc.,  the  words  "  such  lands " 
related  to  ''  any  lands  belonging  to  parties  under  disability." 

Suffer,  in  a  statute  creating  an  offence,  includes  cases  in  which  the  act 
forbidden  is  done  through  the  negligence  or  by  the  connivance 
of  the  person  charged,  although  direct  knowledge  by  him  of  the 
contravention  of  the  statute  is  not  proved.  Bond  v.  Evans  (1888), 
21  Q.  B.  D.  249. 

„     is  the  same  as  "permit"  in  the  Licensing  Act,  1872  (35  &  36 
Yict.  c.  94),  88.  18,  16,  17.    (Same  case.) 
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Suit  dependino,  used  in  5  <b  6  Will.  4,  c.  54,  s.  1,  is  not  used  in  the 
technical  sense  of  lis  pendens,  and  ''  is  not  to  be  understood 
in  any  other  than  its  ordinary  and  popular  sense/'     Sherwood  v 
Ray  (1887),  1  Moore  P.  C.  895. 

,y  OB  PBOCEEDiNo,  in  Charity  Trusts  Act,  1858,  s.  17,  does  not  apply 
(1)  to  actions  brought  to  enforce  common  law  rights  in  contract  or 
tort,  such  as  an  action  for  wrongful  dismissal  by  the  master  of  a 
charity  school ;  nor  (2)  to  suits  intended  only  to  obtain  equitable 
relief  in  respect  of  common  law  rights.  Bowen,  L.J.,  in  RendaU 
V.  Blair  (1890),  45  Ch.  D.  189.  [The  words  are  "  suit,  petition, 
or  other  proceeding."] 

SuTTB. — See  Actions  and  suits. 

Summary  Jusisdiction  (Court  of),  means  any  justice  or  justices  of  the 
peace  or  other  magistrate,  by  whatever  name  called,  to  whom 
jurisdiction  is  given  by,  or  who  is  authorized  to  act  under,  the 
sections  of  Acts  in  England,  Wales,  or  Ireland,  and  whether 
acting  under  Summary  Jurisdiction  Acts  or  any  of  them,  or 
under  any  other  Act,  or  by  virtue  of  his  commission,  or  under 
the  common  law.     Int.  Act,  1889  (c.  68),  s.  18  (11). 

„  includes  justices  acting  under  the  Licensing  Acts.  R,  v. 
Glamorganshire  (1892),  1  Q.  B.  621.  See,  however.  Royal 
Aqvaarium  Co,  v.  Parkinson  (1892),  1  Q.  B.  431 ;  R.  v.  London 
County  CouncU  (1892),  1  Q.  B.  190. 

SuKDAY  is  not  a  dies  nan  in  computing  time  in  accordance  with  an  Act 
of  Parliament.  "  Where,"  said  Hill,  J.,  in  £x  parte  Simkins 
(1859),  2  E.  i!:;  E.  896,  "  an  Act  of  Parliament  gives  a  specified 
number  of  days  for  doing  a  particular  act,  and  says  nothing 
about  Sunday,  the  days  are  consecutive  da3rs,  including 
Sunday."  But  see  Peacock  v.  R.  (1858),  4  C.  B.  N.  S.  268, 
note  (a). 

„  in  the  Sunday  Closing  (Wales)  Act,  1881  (44  &  45  Vict.  c.  61), 
8.  1,  has  its  ordinary  meaning,  and  not  that  given  to  it  by  s.  3 
of  the  Licensing  Act,  1872  (36  &  87  Vict.  c.  94).  Forsdyke  v. 
Colquhaun  (1883),  11  Q.  B.  D.  71. 

ScPEBFLUOUS  LANDS,  in  8  &  9  Yict.  c.  18,  s.  127,  means  ''land  not 
required  for  the  purposes  of  the  undertaking  " — ^that  is  to  say, 
not  "land  not  demanded,"  but  ''land  no  longer  necessary." 
Oreai  Western  Railway  v.  May  (1875),  L.  R.  7  H.  L.  283.  In  Re 
Metropolitan  Railway  and  Cosh  (1880),  13  Ch.  D.  617,  it  wua 
held  that "  land  "  mentioned  in  this  s.  127  "  means  land  propeily 
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and  ordinarily  so  called,  and  does  not  apply  to  a  mere  eaaeiaeiii 
or  a  slice  of  land  taken  horizontally." 

Swear. — See  Oa^, 

Taken  fob  the  pubposes  of  the  works,  in  Lands  Clauses  Consolidatioii 
Act,  1845  (8  &  9  Yict.  c.  18),  ss.  2,  133,  applies  to  houses  pur- 
chased outside  the  limits  of  deviation  and  not  under  the  pro- 
visions of  a  private  railway  Act,  but  in  order  to  buy  off  oppositum 
to  the  passing  of  the  Act.  Putney  Overseers  v.  Z.  dr  S.  W.  R. 
(1891),  1  Q.  B.  182. 

Taxed  cart,  in  15  k  16  Yict.  c.  cliv.  s.  27,  means  a  taxed  cart  as 
defined  by  43  Geo.  8,  c.  161,  sch.  D.,  Ko.  4,  and  does  not  in- 
clude any  cart  upon  which  a  tax  has  been  paid.  WtUiame  t. 
Lewr  (1872),  L.  R.  7  Q.  B.  285. 

Team,  in  5  ds  6  Will.  4,  c.  50,  ss.  35,  46,  does  not  imply,  besides  horses, 
a  cart  or  vehicle  of  some  kind.  Vide  per  Curiam  (Mellory  J^ 
d%88.),  Duke  of  Marlborough  v.  0*5om  (1864),  5  B.  &  S.  73. 

Technical  instruction,  in  the  Technical  Education  Act,  1889  (c.  76), 
s.  8,  means  "  instruction  in  the  principles  of  scienoe  and  art 
applicable  to  industries,  and  in  the  application  of  special  branches 
of  science  and  art  to  specific  industries  or  employments."  It 
does  not  '^  include  the  practice  of  any  trade  or  employment, 
but,  save  as  aforesaid,"  includes  '^  instruction  in  the  branches 
of  science  and  art  with  respect  to  which  grants  are  for  the  time 
being  made  by  the  department  of  Scienoe  and  Art,  and  any  other 
form  of  instruction  (including  modem  languages  and  com- 
mercial and  agricultural  subjects)  which  may  for  the  time  be 
sanctioned  by  that  department  by  a  minute  laid  before  Parlia- 
ment and  made  on  the  representation  of  a  local  authority  that 
such  a  form  of  instruction  is  required  by  the  circumstances  of 
its  district." 

Telegraph,  in  the  Telegraph  Acts,  1863,  1869,  is  '*wide  enough  to 
cover  every  instrument  which  may  ever  be  invented  which 
employs  electricity  transmitted  by  a  wire  as  a  means  for  con- 
veying information."  Per  Pollock,  B.,  and  Stephen,  J.,  in  Au,- 
Gen.  V.  Edison  (1881),  6  Q.  B.  D.  254. 

Tenement,  in  8  Hen.  6,  c.  7,  includes  a  toll.  Wadmore  v.  Deosr  (1872), 
L.  R.  7  C.  P.  224. 

„     in  48  Geo.  3,  c.  55  (Inhabited  House  Duty),  and  41  Yict.  a  15, 
s.  13,  means  a  legal  house  as  distinguished  from  an  ordtnary 
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house,  and  includes  a  set  of  chambers  or  a  flat.  Yorkahire 
iTiauranee  Co.  v.  Clayton  (1881),  8  Q.  B.  D.  421 ;  JfJva^is  and 
Finch's  caae  (1637),  Oro.  Oar.  473. 

?,  in  the  Franchise  Acts  (2  <fe  3  WiU.  4,  c.  45,  s.  27,  and  48 
&  49  Yict.  c.  3,  8.  5),  includes  stalls  and  stands  in  a  market  for 
which  rent  is  paid,  if  the  areas  for  which  the  rent  is  paid  are 
fixed.    HaU  v.  MeUxdf  {lS9i),  1  Q.  B.  208. 

QTesm,  meaning  the  periods  into  which  the  legal  year  used  to  be  divided, 
was  frequently  used  before  the  passing  of  the  Judicature  Acts 
(by  which  this  division  of  the  year  was  abolished)  *'as  a 
measure  for  determining  the  time  at  which  an  act  should  be 
done,"  and,  consequently,  this  division  of  the  year  (although  now 
abolished)  '*  may  continue  to  be  referred  to  for  the  same  or  a 
like  purpose."    College  of  Christ  v.  Martin  (1877),  3  Q.  B.  D.  1 8. 

Thief. — See  Reputed  thief. 

Things  in  action,  as  used  in  46  k  47  Yict.  c.  52,  s.  44  (iii.). — Mean- 
ing of  term  discussed.  Colonial  Bank  v.  Whinney  (1885),  30 
Oh.  D.  261. 

Tidal  lands.— Defined,  26  k  27  Vict.  c.  92,  s.  3. 

Tim Ey^when  mentioned  in  a  statute,  is  to  be  reckoned,  said  Denman,  J., 
from  the  first  day  "any  part  of  which  is  occupied  in  the  par- 
ticular business  which  is  to  endure  for  a  certain  number  of  dayu 
in  order  to  fulfil  any  requirement  of  the  law.'*  Migotti  v. 
CoMU  (1879),  4  0.  P.  D.  234.  For  "  the  doctrine,"  said  the 
Oourt  in  Edrvards  v.  R.  (1854),  9  Ex.  631,  "that  judicial  acts 
are  to  be  taken  always  to  date  from  the  earliest  minute  of  the 
day  in  which  they  are  done,  stands  upon  ancient  and  clear 
authority."     See  also  Day  ;  Monih  ;  Sunday. 

„  OF  DAY. — "  The  true  time  at  any  place,"  said  Pollock,  O.B.,  in 
Curtis*^.  Marsh  (1858),  28  L.  J.  Ex.  38,  "  is  the  <  mean  time '  (as 
astronomers  say)  at  that  place,  not  Greenwich  time,  and  it  is  not 
competent  to  the  authorities  of  a  place  to  determine  that  the  true 
time  for  legal  purposes  shall  be  the  time  at  any  other  place." 

„  By  43  k  44  Yict.  c.  9,  time,  when  mentioned  in  any  Act  of 
Parliament,  deed,  or  legal  instrument,  shall  mean  Greenwich 
mean  time  in  England  and  Dublin  mean  time  in  Ireland. 

„      TO  TiMB  (fbom). — See  Benyon  v.  Benyon  (1890),  15  P.  D.  54,  67. 

Tithes,  in  1  <fe  2  Yict.  c.  110,  s.  13,  is  confined  to  lay  tithes.  Hawkins 
V.  GathercoU  (1855),  24  L.  J.  Oh.  322. 
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Title,  addition,  or  descriptiok,  in  the  Dentists  Act,  1878,  are  dedazed 
by  the  Medical  Act,  1886  (c.  48),  s.  26,  to  "include  any  title, 
addition  to  a  name,  designation,  or  description,  whether  exr 
pressed  in  words  or  by  letters,  or  partly  in  one  way  and  partly 
in  the  other." 

Toll,  in  the  Railways  Clauses  Act,  1845,  s.  90,  does  not  apply  to  a 
sum  charged  by  a  railway  company  for  cartage.  Evenhed  ▼. 
London  and  N,  W.  Railway  (1878),  3  Q.  B.  D.  141. 

ToLLSy  in  8  &  9  Vict.  c.  20,  s.  97,  means  "  money  charged  for  the  use  of  a 
railway  by  persons  carrying  goods  in  their  own  carriages,"  and 
does  not  include  charges  for  the  conveyance  of  goods  by  tiie 
railway  company  as  carriers.  WaUis  v.  S.  W,  Railway  (1870), 
L.  R.  5  Ex.  63. 

Town,  in  3  Geo.  4,  c.  Iviii.,  is  not  limited  to  the  town  as  it  stood  at  the 
passing  of  the  Act,  but  means  the  town  for  the  time  bein^. 
CoUi&r  V.  Wwth  (1876),  1  Ex.  D.  468. 

„  in  8  &  9  Vict.  c.  18,  s.  128,  means  a  collection  of  houses  so  near 
to  one  another  that  the  inhabitants  may  reasonably  be  con- 
sidered as  dwelling  together.  L,  ^  S.  W,  Railway  v.  Blaekmore 
(1872),  L.  R.  4  H.  L.  615. 

„  as  used  in  1  Yict.  c.  ii.  s.  35,  means  *^  a  continuous  aeries  of 
houses,  not  necessarily  contiguous,  but  sufficiently  so  to  form  a 
congregation  of  human  habitations."  Per  Cockbum,  C.J.,  in 
CommisaioTiers  of  Milton  v.  Faveraham  (1869),  10  B.  &  S.  552. 

Tbade,  in  57  Oeo.  3,  c.  25,  s.  1,  is  not  limited  to  the  business  of  buying 
and  selling,  but  extends  to  the  business  of  a  telegraph  company. 
Bank  of  India  v.  Wils(m  (1878),  3  Ex.  D.  113. 

„  DESOBiPTiON,  in  the  Merchandise  Marks  Act,  1887  (50  &  51 
Vict.  c.  28),  s.  2,  is  distinct  from  '*  trade-mark,"  and  is  not  con- 
fined to  the  physical  application  of  a  trade  label  to  the  articles 
sold,  but  eictends  to  the  description  of  the  article  in  the  invoioe 
accompanying  it.     Budd  v.  Lucas  (1891),  1  Q.  B.  408. 

„     REFUSE. — See  Refuse  oftrade^ 

Trader,  in  the  Bankruptcy  Act,  1869  (32  k  33  Vict.  c.  71),  s.  87, 
does  not  include  a  man  over  whose  business  a  receiver  has  been 
appointed  in  an  action  for  the  dissolution  of  partnership,  and 
who  has  not  entered  into  any  other  business.  Dawt  v.  Vergmra 
(1883),  11  Q.  B.  D.  241. 
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Trading  inwabds,  Trading  outwasds,  in  Mersey  Docks,  &€.,  Act,  1858 
(21  dc  22  Yict.  c.  zcii.),  s.  230,  has  the  same  sense  as  in  Customs 
Consolidation  Act,  1876,  s.  101.  The  same  rule  would  be  doubt- 
less applied  to  like  phrases  in  all  local  Acts  authorizing  the  taking 
of  dock  dues,  tolls,  or  tonnage  dues,  having  regard,  of  course,  to 
the  Customs  law  in  force  when  the  local  Act  was  passed,  and  to 
the  question  whether  Customs  or  other  Acts  had  affected  or  altered 
the  local  Act.  Mersey  Docks  Co.  v.  Henderson  (1888),  13  App. 
Cas.  595. 

Tbain,  in  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42), 
s.  1,  includes  trucks  in  a  siding,  even  though  they  are  being 
moved  by  hydraulic  and  not  by  steam  power.  Cox  v.  G.  W,  R. 
(1882),  9  Q.  B.  D.  109. 

TsANsmssiON  OF  SHARES  =  devolution  of  title  to  shares  otherwise  than 
by  transfer  by  act  irUer  vivos  ;  used  in  contradistinction  to  trans- 
fer, includes  devolution  by  death,  marriage,  or  bankruptcy,  or 
any  other  way  than  transfer.  B<urUm  v.  L,  4c  N.  FT.  It,  (1890),  24 
Q.  B.  D.  88  (lindley,  L. J.). 

Tbbasubt  means,  in  all  Acts,  unless  the  contrary  intention  appears,  the 
Lord  High  Treasurer  for  the  time  being,  or  the  Commissioners 
for  the  time  being,  of  her  Majesty's  Treasury.  Stat.  1889, 
c.  68,  8.  12  (2).  This  provision  supersedes  numerous  like  enact- 
ments in  prior  statutes,  which  are  in  almost  identical  terms  with 
those  used  in  the  Interpretation  Act,  1889. 

Tbbaties,  embodied  in  Acts  of  Parliament,  become  part  of  the  municipal 
jurisprudence  of  this  country,  and,  consequently,  the  statutes  in 
which  they  are  embodied  must  be  construed  according  to  the 
rules  of  British  law.     Re  Tivrum  (1864),  5  B.  <b  S.  696,  note  (a). 

T&KATY,  in  Slave  Trade  Act,  1873,  c.  88,  s.  2,  *'  includes  any  convention, 
agreement,  engagement,  or  arrangement." 

Tb£NCHS8. — See  Dra/ins, 

Trial,  as  used  in  B.  S.  C.  1875,  Ord.  38,  r.  4,  is  a  technical  word,  and 
will  not  include  a  proceeding  before  a  chief  derk.  Re  Knighi 
(1884),  25  Ch.  D\  300. 

Tributary,  in  the  Saboion  Fishery  Act,  1865  (28  k  29  Vict.  c.  121),  s.  3, 
means  something  in  the  nature  of  a  stream  running  into  another 
stream,  and  does  not  include  a  reservoir.  HarboUls  v.  Tmry 
(1882),  10Q.B.  D.  131. 

Trustee. — See  Rare  trustee. 
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Tbustke  in  the  Trust  Investment  Act,  1889  (a  32),  s.  9,  indwIeB 
''executor  or  administrator,  and  a  trustee  whose  trust  aiises  by 
construction  or  implication  of  law,  as  well  as  an  express  trostee.* 

Underwoods. — See  SalecMe  tmdenoooda. 

Union. —  Vide  Poor  Law  union,  ante^  p.  178. 

Unmabrued,  as  used  in  8  <fe  4  Will.  &  Mar.  c.  11,  means ''  without  having 
at  the  time  husband  or  wife  " :  per  Bayley,  J.,  in  Doe  v.  Rawding 
(1819),  2  B.  &  Aid.  449 ;  but  the  ordinary  meaning  of  the  word 
is  "  without  ever  having  been  married " :  Dalrf/mple  v.  HaU 
(1881),  16  Oh.  D.  716. 

Upon  his  admission,  as  used  in  9  Oeo.  4,  c.  17,  s.  2,  "  does  not  mean 
after  the  admission  has  taken  place,  but  upon  the  occasion  of  or 
at  the  time  of  his  admission."  Paynter  v.  JameB  (1867),  L.  & 
2  0.  P.  354. 

„  MABRiAOE,  as  used  in  18  <fe  19  Vict.  c.  43,  s.  1,  may  mean  imme- 
diately after  marriage.  Per  Lord  Selbome,  C,  and  Fry,  L.  J.  (ditb. 
Cotton,  L.J.),  in  Re  Sampson  cmd  Wall  (1884),  25  Ch.  D.  488. 

„  THE  TRIAL,  as  usod  in  20  <fe  21  Yict.  c.  clvii.  s.  8,  means  at  or 
immediately  after  the  trial,  and  not  within  a  reasonable  time 
after.  Fdkard  v.  Metropolitan  Railway  (1873),  L.  R.  8  C.  P.  470. 
See  At  tiie  trial. 

Usual  plagb  of  worship,  as  used  in  3  Oeo.  4,  c.  126,  s.  32,  indndes  a 
chapel  at  which  a  Nonconformist  miiuster  had  agreed  to  preach 
once  every  three  months.  Smith  v.  Bamett  (1870),  L.  R.  6 
Q.  B.  35, 

Valuable  sbcurity,  in  12  <b  13  Yict.  c.  10,  s.  16,  includes  a  judgment 
recovered :  West  Ham  Union  v.  Ovens  (1872),  L.  R.  8  Ex.  87 ; 
but  does  not  include  a  policy  of  insurance  which  has  become 
due :  R.  v.  Tatloek  (1877),  2  Q.  B.  D.  163. 

Value.  — See  RateaUe  value. 

Vehicle,  in  the  Weights  and  Measures  Act,  1889  (c.  21),  s.  35,  means, 
unless  the  context  otherwise  requires,  "any  carriage,  cait, 
waggon,  truck,  barrow,  or  other  means  of  carrying  coal  by  land, 
in  whatever  manner  the  same  may  be  drawn  or  propelled ;  but 
does  not  include  a  railway  truck  or  waggon.'' 

I,  in  the  Fugitive  Offenders  Act,  1881  (c.  69),  s.  21,  has  a  wider 
signification. 

Vessel,  in  Slave  Trade  Act,  1873  (c.  88),  s.  2,  means  ''  any  vessel  used 
in  navigation.'' 
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r,  in  38  &  39  Yict.  c.  55,  s.  149,  in  the  expression  "  all  streets 
....  shall  vest  in  ...  .  the  urban  authority/'  means  that 
''  the  space  and  the  street  itself,  so  far  as  it  is  ordinarily  used 
in  the  way  in  which  streets  are  used,  shall  vest  in  the''  urban 
authority.  Per  Bramwell,  L.  J.,  in  CavercUUe  v.  ChaHton  (1879), 
4  Q.  B.  D.  117. 

Void,  in  Beveral  Acts  relating  to  the  Poor  Law,  has  been  held  to  mean 
'Voidable;"  but  as  used  in  54  Geo.  3,  c.  czziv.  s.  28,  means 
"  void  "  in  the  ordinary  sense  of  the  word.  Pewrse  v.  Morrice 
(1834),  2  A.  <fe  E.  84. 

VoiDABLB,  in  8. 1  of  the  Infants'  Relief  Act,  1874  (37  &  38  Vict.  c.  62), 
means  valid  until  repudiated,  and  not  invalid  until  confirmed. 
Duncan  v.  Dixon  (1889),  44  Oh.  D.  at  p.  213  (Kekewich,  J.). 
Vide  ante,  p.  269. 

VoLUMB. — See  PaH  of  a  volume. 

VoLUNTABiLY,  in  the  older  Bankruptcy  statutes,  meant  '*  with  the  view 
of  giving  such  creditor  preference  over  the  other  creditors;" 
which  words  were  substituted  for  the  word  "  voluntarily "  in 
32  ife  33  Vict.  c.  71,  s.  92.  Ex  parte  Bolland  (1872),  7  Ch. 
App.  27. 

VoLUNTABY  CONTRIBUTION,  in  the  Customs  and  Inland  Revenue  Act, 
1885  (c.  51),  s.  11  (6),  does  not  mean  "a  thing  which  you 
cannot  be  compelled  by  law  to  do,"  but  a  thing  which  you 
gain  nothing  by  making — i.e,,  a  gift.  Re  New  University  Club 
(1887),  18  Q.  B.  D.  720. 

Wages,  in  1  <fe  2  Will.  4,  c.  37  (the  Truck  Act),  in  s.  25  is  defined 
to  be  ''any  money  or  other  thing  had  or  contracted  to  be 
paid,  delivered,  or  given  as  a  recompense,  reward,  or  remune- 
ration for  any  labour  done  or  to  be  done,  whether  within  a 
certain  time  or  to  a  certain  amount,  or  for  a  time  or  an  amount 
uncertain."     See  Arch&r  v.  James  (1861),  2  B.  <b  S.  74. 

„  in  33  <fe  34  Vict.  c.  30,  which  enacts  that  ''  no  order  for  the 
attachment  of  the  wages  of  any  servant,  labourer,  or  workman 
shall,"  dec.,  is  used  in  its  popular  and  not  in  its  etymological  sense, 
and  does  not  include  the  salary  of  a  secretary  to  a  company, 
Gordon  v.  Jennings  (1882),  9  Q.  B.  D.  45. 

Wandbbino  abboad,  in  the  Vagrant  Act,  1824  (5  Geo.  4,  c.  83),  s.  3, 
means  wandering  abroad  as  a  habit  and  mode  of  life,  and  not 
for  a  certain  specific  purpose  intended  to  be  answered  and  not 
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again  resorted  to.     So,  solicitation  of  alms  by  men  on  strike  is 
not  within  the  section.  PoirUan  v.  HiU  (1884),  12  Q.  B.  D.  306. 

Wabkant  fob  the  deliteby  of  goods,  in  7  &  8  Geo.  4,  c.  29,  s.  5,  indndes 
a  pawnbroker's  ticket.    MorrUon^s  case  (1859),  Bell  C.  C.  159. 

Wabbaittt  (wbittek),  in  s.  25  of  the  Sale  of  Food  and  Dmgs  Act^  1875 
(38  &  89  Yict.  c.  68),  does  not  include  a  written  contract  to 
supply  eighty-six  gallons  of  good  and  pure  milk  daily  for  six 
months,  although  an  action  for  breach  of  warranty  woold  lie 
on  the  contract.  Harris  v.  May  (1888),  12  Q.  B.  D.  97.  The 
warranty  within  the  section  to  protect  the  seUer  must  be  specific 
in  respect  to  the  article  sold,  and  discovered  not  to  be  of  the 
nature,  substance,  and  quality  demanded. 

Watebcoubse. — See  Drain. 

Wat,  in  the  Employers'  Liability  Act,  1880  (48  &  44  Vict.  c.  42),  s,  1, 
t>ub-6. 1,  means  not  a  right  of  way,  but  some  material  thing  wbidi 
may  be  used  within  or  in  connection  with  the  business  of  the 
employer.  McGiffen  v.  Fahner^s  Shipbuilding  Co,  (1882),  10 
Q.  B.  D.  5,  8. 

„  (condition  of  a),  in  the  same  Act,  does  not  refer  to  obstadea  on 
the  way,  but  to  the  state  of  the  way  itself.  (Same  case.)  See 
Brannigan  v.  RMmon  (1892),  1  Q.  B.  344. 

Weighing  instbument,  in  the  Weights  and  Measures  Act,  1889 
(c.  21),  s.  85,  unless  the  context  otherwise  requires,  includes 
'*  scales  with  the  weights  belonging  thereto,  scale  beams, 
balances,  spring  balances,  steel-yards,  weighing  machines,  and 
other  instruments  for  weighing."  This  is  not  a  definition,  bat 
a  statutory  abbreviation. 

„  MACHINE,  in  the  Weights  and  Measures  Act,  1878  (c.  49), 
ss.  25,  26,  27,  48,  includes  any  '*  weighing  instrument"  as 
defined  by  the  Weights  and  Measures  Act,  1889  (c.  21),  s.  35. 

Wholesale,  in  the  Licensing  Acts,  means  a  sale  of  liquor  in  quantities 
of  not  lees  than  four  and  a  half  gallons.  R.  y,  Jenkins  (1891), 
8  Times  L.  K.  168. 

Width,  in  Public  Health  Act,  1875,  s.  157,  means  width  of  roadway, 
not  distance  between  the  fronts  of  houses  on  each  side  of  a 
street.     Robinson  v.  BarUm-EccUs  X.  B.  (1888),  9  App.  Oas. 

798. 

Will. — Vide  ante,  p.  2'U. 
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'VTooDB  (CoMHissiONERS  OF,  or  OF  WooDS  AND  FoBESTs)  meaDS  the  Com- 
missioners of  her  Majesty's  Woods,  Forests,  and  Land  Revenues 
for  the  time  being.     Int.  Act,  1889  (c.  68),  s.  12  (12). 

^WoBKS  (GoMMissioNEBS  of),  in  all  Acts,  means  ''  the  Commissioners  of 
her  Maje8t3r's  Works  and  Public  Buildings  for  the  time  being." 
Int.  Act,  1889  (c.  63),  s.  12  (18). 

WoBSHip. — See  Uaiud  place  o/toorMp. 

WouHD. — See  St(^,  cut,  or  wcfwnd, 

^Wbbck. — In  Merchant  Shipping  Act,  1854  (c.  104),  s.  187,  includes 
*'  jetsam,  flotsam,  lagan,  and  derelict,  found  in  or  on  the  shores  of 
the  sea  or  of  any  tidal  water.'' 

"Wbit,  in  the  Sheriffs  Act,  1887  (c.  66),  s.  88,  "includes  any  process" 
unless  the  context  otherwise  requires. 

I^BIMNG.— Fwfo  amJUiy  pp.  177,  178. 

Ybab.— By  the  Style  Act  (24  Geo.  2,  c.  28),  s.  1,  it  is  enacted  "that  the 
first  day  of  January  ....  shall  be  reckoned,  taken,  deemed, 
and  accounted  to  be  the  first  day  of  the  year  .  .  .  •  and  that 
each  new  year  shall  commence  and  begin  to  be  reckoned  from 
the  first  day  of  every  ....  month  of  January  .  .  .  ."  By  d. 
2  it  is  enacted  what  years  are  to  be  leap  years.  By  40  Hen.  8 
(21  Hen.  8,  Rufih.)  it  was  enacted  "  that  in  leap  year  the  inter- 
calary day  with  the  day  preceding  it  shall  be  accounted  as  one 
day,"  but  this  enactment  has  been  repealed  by  42  k  48  Yict. 
c.  69.     R,  V.  Warminghall  (1817),  6  M.  &  S.  851. 

„      (financial). — Vide  tmte,  p.  177. 


APPENDIX  B. 


»♦! 


POPULAR  OR  SHORT  TITLES  OF  STATUTES. 

This  appendix  oontainfl  popular  titles  of  Acts  and  statatoiy  short 
titles  given  to  single  Acts  or  to  sets  of  Acts  by  some  other  Act.  It 
does  not  contain  a  short  title  given  to  any  Act  by  one  of  its  own  sec^ 
tions. 

Where  the  Act  referred  to  is  prior  to  the  present  reign  and  is  still  in 
force,  a  reference  is  added  to  the  Bevitied  Statutes  (second  edition),  in 
which  are  noted  the  main  differences  in  the  numbering  of  the  chapters 
from  that  used  in  Ruffhead's  edition. 

Statutes  of  the  present  reign  subsequent  to  1861  usually  have 
statutory  short  titles  given  them  by  one  of  the  earlier  or  later  sections. 
When  such  title  exists,  it  is  usually  denoted  in  the  first  column  of  the 
Chronological  Table  of  Statutes  prefixed  to  the  Digest  of  1889. 

The  ShortTitles  Act,  1892  (Boyal  Assent,  20  May  1892),  gives  statutoiy 
short  titles  to  many  of  the  Acts  included  in  this  appendix,  and  in  some 
cases  adopts  the  popular  titles  herein  given.  Acts  marked  with  a  *  are 
repealed.  Short  titles  marked  t  are  included  in  the  Short  Titles  Act, 
1892. 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  35  (1),  it  is 
provided  that  in  any  Act,  instrument,  or  document  an  Act  may,  without 
prejudice  to  any  other  mode  of  citation,  be  dted  (a)  by  reference  to  the 
(statutory)  short  title,  if  any,  of  the  Act,  either  with  or  without  a 
reference  to  the  chapter ;  or  {b)  by  reference  to  the  regnal  year  in  which 
the  Act  was  passed ;  and  (c),  where  there  are  more  sessions  than  one  in 
the  same  regnal  year,  by  reference  to  the  statute  or  the  session,  as  the 
case  may  require,  and  where  there  are  more  chapters  than  one,  by 
reference  to  the  chapter ;  and  any  enactment  may  be  cited  by  reference 
to  the  section  or  sub-section  of  the  Act  in  which  the  enactment  is 
contained. 
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tAccesfiories  Act,  1861  (24  &  26  Vict.  c.  94). 

Additions,  Statute  of  (1  Hen.  5,  c.  6).    See  2  Reevee,  Hist.  Bng.  Law, 

520,  and  46  &  47  Vict.  c.  59,  s.  7. 
Admiralty  Offences  (CJolonial  Act),  1849  (12  &  13  Vict.  c.  96)  ;  and 

1860  (23  &  24  Vict.  c.  122) ;  by 

58  &  54  Vict.  c.  37,  s.  19  (2). 
tAlehouse  Act,  1828  (9  Geo.  4,  c.  61). 

Alien  Acts  (33  Geo.  8,  c.  4 ;  45  Geo.  3,  c.  155 ;  55  Geo.  3,  c.  54).    See 

6  Law  Quarterly  Review,  p.  37. 
Act  (6  ife  7  Will.  4,  c.  11)    Loc>  dt.  p.  39. 

(11  &  12  Vict.  c.  20);  expired,  but  revived  for  a  time  by 

45  &  46  Vict.  c.  25,  s.  15. 
Allotments  Acts,  1887  and  1890  (50  &  51  Vict.  c.  48,  and  53  &  54 

Vict.  c.  65) ;  by  s.  1  of  latter  Act. 
Anatomy  Act,  1832  (2  &  3  WiU.  4,  c.  75) ;  by  34  Vict.  c.  16,  s.  1. 
tApportionment  Act,  1834  (4  <fc  5  WHl.  4,  c.  22). 
Army  Act  (44  &;  45  Vict.  c.  58) ;  by  53  Vict.  c.  4,  s.  4. 
tArsenic  Act,  1851  (14  &  15  Vict.  c.  13). 
tArt  Unions  Act,  1846  (9  &  10  Vict.  c.  48). 
Articuli  Cleri,  1315  (9  Edw.  2,  stat.  1);  1  Rev.  Statt.  65. 

Superchartas,  1300  (28  Edw.  1) ;  1  Rev.  Statt.  57. 
Ashbourne's  (Lord)  Act  (44  &  45  Vict.  c.  49). 
♦Assize,  Statute  of  (21  Edw.  1). 
tAustralian  Courts  Act,  1828  (9  Geo.  4,  c.  83). 

Baines'  Act  (12  &  13  Vict.  c.  45). 

^ruptcy  Acts,  1883  and  1890  (46  &  47  Vict.  c.  52  ;  53  &  54  Vict. 

c.  71) ;  by  s.  1  of  latter  Act. 
♦Bankrupts,  Statute  of  (34  &  35  Hen.  8,  c.  4). 
♦Barnard's  (Sir  John)  Act  (7  Geo.  2,  c.  8). 
Bass'  Act  (27  &  28  Vict.  c.  55). 
tBastardy  Act,  1845  (7  &  8  Vict.  c.  108). 
tBeerhouse  Act,  1830  (11  Geo.  4  &  1  WUl.  4,  c.  64). 

1834  (4  &  5  Will.  4,  c.  85). 
1840  (3  <fc  4  Vict.  c.  61). 
Betting  Act,  1853  (16  &  17  Vict.  c.  119) ;  by  37  &  38  Vict.  c.  15,  s.  1. 

House  Act  (17  &  18  Vict.  c.  38). 
tBigamy,  Statute  of  (4  Edw.  1,  stat.  8). 
tBiUs  of  Lading  Act,  1855  (18  &  19  Vict.  c.  111). 
tBla^k  Act  (9  Geo.  1,  c.  22).    See  1  Lecky,  Hist.  Eng.  p.  488. 

Acts(Sc.).    The  editions  of  the  Scottish  Acts  pubhshed  between 

"l566  and  1597.     Vide  1  Statt.  Reahn,  p.  xUv. 
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Blandford's  (Lord)  Act  (21  <k  22  Vict.  c.  24).  See  Hughes  v.  Lloyd,  1889, 

22  Q.  B.  D.  159. 
Boiler  Explosions  Acts,  1882  and  1890  (45  &   46  Vict.   c.   22,  and 

53  &  54  Vict.  c.  35) ;  by  s.  1  of  latter  Act. 
Bourne's  (Sturges)  Act  (59  Geo.  3,  c.  1 2). 
♦Bovill's  Act  (25  &  26  Vict.  c.  86). 

tBread  Act,  1836  (6  &  7  WiU.  4,  c.  37). 

British  Law  Ascertainment  Act,  1859  (22  &  23  Vict.  c.  63) ;  bj  53  & 

54  Vict.  c.  37,  s.  19  (2). 
Bryce's  Act  (49  &  50  Vict.  c.  27). 
tBurials  Act,  1853  (16  &  17  Vict.  c.  134) ; 

1854  (17  &  18  Vict.  c.  87); 
1857(20<fe21  Vict.  c.  87); 

1859  (22  Vict.  C.1);  and 

1860  (23  <fc  24  Vict.  c.  64) ;  by  34  &  35  Vict.  c.  38,  8.  2. 


Cairns'  (Lord)  Act  (21  &  22  Vict.  c.  27). 

Calendar  Act,  1751  (25  Geo.  2,  c.  30). 

Campbell's  (Lord)  Act  (6  <fe  7  Vict.  c.  96 :  Libel) ;  by  9  &  10  Vict,  c.  92. 

Carlisle,  Statute  of  (15  Edw.  2). 

Carriers'  Act,  1830  (11  Geo.  4  &  1  WQl.  4,  c.  68). 

Catallis  Felonum,  Statutum  de  (temp,  incert,)  ;  1  Bev.  Statt.  84. 

Catholic  Emancipation  Act  (10  Geo.  4,  c.  7). 

Central  Criminal  Court  Act,  1834  (4  <fe  5  WiU.  4,  c.  36)  ;  by  44  &  45 

Vict.  c.  68). 
t  „  „  1837  (7  Will.  4  &  1  Vict.  c.  77). 

t  „  „  1856  (19  &  20  Vict.  c.  16). 

tChamperty,  Statute  of  (33  Edw.  1,  stat.  1). 
Chancery  of  Lancaster  Acts,  1850  to  1890  (13  &  14  Vict.  c.  43 ;  17  &  18 

Vict.  c.  82;  53  &  54  Vict.  c.  23). 
Charitable  Uses,  Statute  of  (21  Jas.  1,  c.  1). 
Charta  de  Foresti  (25  Edw.  1). 
tChurch  Discipline  Act,  1840  (3  &  4  Vict.  c.  86). 
Circumspecte  Agatis,  1285  (13  Edw.  1) ;  1  Rev.  Statt.  37. 
Clarendon,  Constitutions  of,  1164  (10  Hen.  2).     See  1  Reeves,  Eng. 

Law,  p.  126. 
tCoinage  Offences  Act,  1861  (24  <fe  25  Vict.  c.  99). 
Companies  Acts,  1862  to  1890 ;  by  53  <fe  54  Vict.  c.  63,  s.  35  (2). 
Confirmatio  Chartorum,  1297  (25  Edw.  1);  1  Rev.  Statt.  53. 
Conspiratoribus,  Ordinatio  de  (33  Edw.  1,  stat.  1). 
Consular  Marriage  Act,  1849  (12  <fe  13  Vict.  c.  68);  by  53  &  54  Vict 

c.  45,  s.  1  (2). 
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Contagious  Diseases  (Animals)  Acts,  1878  to  1890 ;  short  title  given  by 

53  &  64  Vict.  c.  14,  s.  8  (2). 
tContempt  of  Court  Act,  1832  (2  «k  3  Will.  4,  c.  58). 
Copyhold  Act,  1841  (4  <fe  5  Vict.  c.  35) ;  by  15  &  16  Vict.  c.  51,  s.  54. 
Copyright  Acts. — Short  titles  are  given  to  all  the  prior  Copyright  Act9 

by  49  &  50  Vict.  c.  33. 
County  and  Borough  Police  Act,  1856  (19  «k  20  Vict.  c.  69) ; 

tl857  (20  Vict.  c.  2) ;  and 
1859  (22  &  23  Vict.  c.  32);  by  53  & 
54  Vict.  c.  45,  s.  38  (2). 
„       Juries  Act,  1825  (6  Geo.  4,  c.  50) ;  by  33  &  34  Vict.  c.  77,  s.  3. 
Police  Act,  1839  (2  &  3  Vict.  c.  96). 
„         1840  (3  &  4  Vict.  c.  88). 
„         1857  (20  Vict.  c.  2). 
Property  Act,  1858  (21  &  22  Vict.  c.  92);  by  34  Vict.  c.  14, 
8.  3. 
Acts,  1858,  1871  (21  &  22  Vict.  c.  92,  and  34  Vict, 
c.  14) ;  by  s.  3  of  latter  Act. 
Rates  Act,  1852  (15  &  16  Vict.  c.  81). 
♦Coventry's  (Sir  John)  Act  (22  &  23  Chas.  2,  c.  1). 
Cozens  Hardy's  Act  (54  &  55  Vict.  c.  73). 
Cranworth's  (Lord)  Act  (23  &  24  Vict.  c.  145). 
Criminal  Justice  Administration  Act,  1851  (14  &  15  Vict.  c.  55) ;  by 

37  &  38  Vict.  c.  7,  8.  1. 
t      „        Law  Act,  1826  (7  Geo.  4,  c.  64). 

„        Procedure  Act,  1851  (14  &  15  Vict.  c.  100). 
Cross*  Act  (38  &  39  Vict.  c.  36). 
tCrown  Cases  Act,  1848  (11  &  12  Vict.  c.  78). 
t      „      Lands  Act,  1829  (10  Geo.  4,  c.  50) ;  by  48  &  49  Vict.  c.  79, 

s.  1. 
t      „      Suits  Act,  1855  (18  &  19  Vict.  c.  90). 

tDefence  Act,  1859  (22  Vict.  c.  12). 

tBiaorderly  Houses  Act,  1751  (25  Geo.  2,  c.  36). 

tIMstribution,  Statute  of,  1670  (22  &  23  Chas.  2,  c.  10)  ;  1  Rev.  Statt. 

657. 
tBockyards,  Ac.,  Protection   Act,  1772    (12  Geo.  3,  c.  24).     Vide  2 

Steph.  Cr.  Law,  p.  293. 
tDomicile  Act,  1861  (24  <fe  25  Vict.  c.  121). 
Donis  Conditionalibus,  de  (3  Bdw.  1,  stat.  West.  2nd,  c.  1) ;  1  Rev. 

Statt.  18. 
tDower  Act,  1833  (3  &  4  Will.  4,  c.  105). 
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Dramatic  Copyright  Act,  1883  (3  <fe  4  WiU.  4,  c.  15) ;  by  49  &  50 

€.  33,  8.  1. 

Elementary  Education  Acts,  1870  to  1890  (38  &  84  Yict.  c.  75 ;  89&4C 
Vict.  c.  79 ;  43  & 44  Vict.  c.  23  ;  53 &  54  Vict,  c.22);  by  8.3  (2) d 
last-named  Act. 

Essoins,  Statute  of  (12  Edw.  2,  stat.  2). 

Evidence  Act,  1851  (14  &  15  Vict.  c.  99) ;  by  53  &  54  Vict.  c.  37,  s.  IS 

„       by  Commission  Act,  1859  {22  Vict.  c.  20) ;  by  53  &  54  Vict 
C.37,  s.  19(2). 
Eztenta  Manerii  (4  Edw.  1). 

^Factors  Acts.     See  Schedule  to  Factors  Act,  1889. 

Factory  and  Workshops  Acts,  1878  to  1891.     See  54  A  55  Vict.  c.  75, 

s.  41  (2). 
tFined  and  Becoveries  Act,  1833  (3  <fe  4  Will.  4,  c.  74). 

„  „     (Ireland),  1834  (4  &  5  Will.  4,  c.  92). 

„     Statute  of,  )  (27  Edw.  1).     See  2  Beeves,  Eng.  Lav, 

Finibus  Levatis,  Statutum  de,  j      p.  131. 
Finlay's  Act  (53  &  54  Vict.  c.  44). 

Forcible  Entries,  Statutes  of  (5  Bich.  2,  c.  7  ;  15  Bich.  2,  c.  2). 
Foreign  Law  Ascertainment  Act,  1861  (24  &  25  Vict.  c.  11).    See  53  &$4 
Vict,  c.37,  8. 19(2). 
„       Marriage  Acts.    See  54  &  55  Vict.  c.  74,  s.  1. 
„       Tribunals  Evidence  Act,  1856  (19  &;  20  Vict.  c.  113).     See 
Act. 
tForesta,  Charta  de(25  Edw.  1). 

„         Ordinatio  de  (34  Edw.  1). 
tForgery  Act,  1861  (24  &  25  Vict.  c.  98). 
Fox's  Act  (32  Geo.  3,  c.  60). 
tFraudF,  Statute  of,  1677  (29  Chas.  2,  c.  3) ;  1  Bev.Statt.  663. 

Gambling  Act  (14  Geo.  3,  c.  48). 
tGame  Act,  1831  (1  &  2  Will.  4,  c.  32). 
tGaming  Act,  1744  (18  Geo.  2,  c.  34). 

„         „     1835  (5  &  6  WiU.  4,  c.  41). 
„     1845  (8  &  9  Vict.  c.  109). 

„      Houses  Act,  1854  (17  &  18  Vict.  c.  119). 
♦Gavelet,  Statute  of  (10  Edw.  2). 
Gloucester,  Statute  of  (6  Edw.  1). 
Grand  Jury  Act  (6  <fe  7  WiU.  4,  c.  116,  I.). 
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Habeas  Corpus  Act,  1679  (81  Chas.  2,  c.  2)  ;  1  Rev.  Statt.  672. 

1803  (43  Geo.  3,  c.  140). 

1804  (44  Geo.  3,  c.  102). 
1816  (66  Geo.  8,  c.  100). 

Hardwicke's  (Lord)  Act  (26  Geo.  2,  c.  88).  See  Re  McLaughlin's 
Eaiate,!  L.  R.  Ir.  421. 

HerriDg  Fishery  (Scotland)  Acts,  in  52  &  53  Vict.  c.  23,  means  the 
Acts  in  8ch.  1  of  45  &  46  Vict.  c.  78,  and  any  enactments  amend- 
ing these  Acts  or  any  of  them. 

Hibemise,  Ordinatio  pro  Statu  (81  Edw.  3,  stat.  4). 
„         de  Coheredibus  (20  Hen.  8). 

Highway  Act,  1835  (5  &  6  Will.  4,  c.  50) ;  by  27  &  28  Vict.  c.  101,  s.  1. 

Hinde  Pahner's  Act  (32  &  33  Vict.  c.  46).     Vide  ante,  p.  223. 

tHosiery  Act,  1843  (6  &  7  Vict.  c.  40). 

tHouse  Tax  Act,  1851  (14  &  15  Vict.  c.  36). 

tinciting  to  Mutiny  Act,  1797  (37  Geo.  3,c.  70).     Vide  2  Steph.  Cr 

Law,  p.  293. 
IncloBure  Act,  1845  (8  (k  9  Vict.  c.  118); 

1846  (9  &  10  Vict.  c.  70)  ; 

1847  (10  ik  11  Vict.  c.  Ill); 
1849(11  ik  12  Vict.  c.  99) ; 
1849  (12  &  13  Vict.  c.  83); 
1852(15&16  Vict.  c.  79); 
1854  (17  &  18  Vict.  c.  97) ;  and 

„  1857  (20  &  21  Vict.  c.  31);  by  39  &  40  Vict.  c.  5^,. 

s.  87. 

Income  Tax  Act,  1842  (5  <k  6  Vict.  c.  35) ;  and 

„  „     1853  (16  &  17  Vict.  c.  84) ;  by  54  &  55  Vict.  c.  8,. 

B.  12  (5). 

tindictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42) ;  by  31  &  82  Vict. 
c.  107,  s.  1. 

tinheritance  Act,  1833  (3  <k  4  Will.  4,  c.  106). 

Irish  Valuation  Acts. — ^The  Acts  relating  to  the  valuation  of  rateable- 
property  in  Ireland.     Int.  Act,  1889  (c.  63),  s.  24. 

Jeofails,  Statutes  of  (22  Edw.  4,  c.  50 ;  32  Hen.  8,  c.  80  ;  37  Hen.  8^ 
c.  6).    See  8  Reeves,  Hist.  Eng.  Law,  p.  809. 

Jervis'  Acts  (11  &  12  Vict.  cc.  42,  48,  44). 
,* Jewry,  Statutes  of  (de  Judaismo).     Vide  ante^  p.  85. 
't Juries  Act,  1825  (6  Geo.  4,  c.  50). 

tJustices  Protection  Act,  1848  (11  &  12  Vict.  c.  44). 

2q 
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Justidariis  Assignates  Statutum  (inoert,  temp.).    See  2  Reeves,  Eag. 
Law,  p.  197. 

tKenilworth,  Statute  of  (51  &  52  Hen.  3). 

Kidnapping  Act,  1872,  short  title  of  85  &  36  Vict.  c.  19  (s.  1),  repealed 

by  38  &  39  Vict.  c.  51,  s.  11,  and  new  title  substituted  by  a.  1. 
Kingadown's  (Lord)  Act  (24  &  25  Vict.  c.  114). 
tKnackera  Act,  1786  (26  Geo.  3,  c.  71). 

Labourers,  Statute  of  (23  Edw.  3).     See  Beeves,  Hist.  Eng.  Iaw,  voL 

2,  p.  455  ;  vol.  3,  p.  587. 
tLand  Drainage  Act,  1847  (10  &  11  Vict.  c.  38). 
t    „     Tax  Act,  1797  (38  Geo.  3,  c.  5). 

„  „         1831  (1  &  2  WiU.  4,  c.  21). 

tLands  Clauses  Acts,  in  all  Statutes  passed  after  1889  : 

(1)  As  to  England  and  Wales,  8  &  9  Vict.  c.  18 ;  23  &  24  VicL 

c.  106  ;  32  &  33  Vict.  c.  18 ;  46  &  47  Vict.  c.  15  ;   and  any 
Act  for  the  time  being  in  force  amending  them. 

(2)  As  to  Scotland,  8  <fe  9  Vict.  c.  19  ;  23  &  24  Vict.  c.  106  ;  and 

any  Act  for  the  time  being  in  force  amending  them. 

(3)  As  to  Ireland,  8  <fe  9  Vict.  c.  18 ;  23  &  24  Vict.  c.  97  ;  14  &  15 

Vict.  c.  70 ;   27  &  28  Vict.  c.  71 ;   31  &  32  Vict.  c.  70 ;  and 

any  Act  for  the  time  being  in  force  amending  them.     Int 

Act,  1889  (c.  63),  s.  23. 

tLarceny  Act,  1861  (24  <fc  25  Vict.  c.  96) ;  by  39  &  40  Vict.  c.  21,  s.  7. 

t         „  1868  (31  &  32  Vict.  c.  116). 

Leeman's  Act  (30  &  31  Vict.  c.  29).     See  Perry  v.  BameU  (1885),  14 

Q.  B.  D.  467. 
tLevy  of  Fines  Act,  1822  (3  Geo.  4,  c.  46). 
„  „  1823  (4  Geo.  4,  c.  37). 

tLibel  Act,  1792  (32  Geo.  3,  c.  10). 
„         1843  (6  &  7  Vict.  c.  96). 
1845  (7  &  8  Vict.  c.  75). 
tLimitation  Act,  1623  (21  Jaa.  1,  c.  16);  1  Bev.  Statt.  577. 

„     1833  (3  &  4  Will.  4,  c.  27). 
1874  (37  &  38  Vict.  c.  57). 
Limitations,  Statute  of  (21  Jas.  1,  c.  16). 

Locke  King's  Act  (17  &  18  Vict.  c.  113).     See  DotodaU  v.  MeCarian^  5 

L.  B.  (Ir.)  642. 
„        „       Amendment  Acts  (30  (fe  3 1  Vict.  c.69;40dE41  Vict,  c  34). 
Lord's  Day  Act,  1677  (29  Ohas.  2,  c.  7) ;  1  Bev.  Statt.  666.    Now  entitled 
tthe  Sunday  Observance  Act,  1677. 
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MsLgDSL  Charta  (1)  (9  Hen.  3,  c.  IG). 

„  „      (2)  1297  (25  Edw.  1)  ;  1  Rev.  Statt.  44. 

tMalicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97). 
Malins*  Act  (20  &  21  Vict.  c.  57). 

Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  11). 
Marlbridge,  or  Marlborough,  Statute  of,  1267  (52  Hen.  8);    1  Rev. 

Statt.  5. 
tMarriage  Act,  1823  (4  Geo.  4,  c.  76). 

1824  (5  Geo.  4,  c.  32). 
1836  (5  &  6  Will.  4,  c.  57). 
1840  (8  &  4  Vict.  c.  72). 
f  Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85). 
„  „         „      1858  (21  &  22  Vict.  c.  108). 

„  „         „       1859  (22  <k  23  Vict.  c.  61) ;  by  36  &  37  Vict. 

c.  31,  s.  2. 
Medical  Act,  1859  (22  Vict.  c.21). 

„        Acts  =  Medical  Act,  1858,  and   any  amending  Act    passed 
before  June  25,  1886 ;  by  the  Medical  Act,  1886  (49  &  50  Vict. 
c.  48),  s.  27. 
Mercatoribus,  Statutum  de  (11  Edw.  1). 
tMerchant  Shipping  Acts,  1854  to  1890. 
Merchants,  Statute  of  (13  Edw.  1,  stat.  3). 
Merton,  Provisions  of,  1235  (20  Hen.  3) ;  1  Rev.  Statt.  1. 
tMetropolitan  Police  Acts,  1829  (10  Geo.  4,  c.  44)  and  1839  (2  &  3 

Vict.  c.  71). 
„  „        „      1829  to  1887  =  the  above  Acts  and  53  &  54 

Vict.  c.  45 ;  by  s.  38  (3)  of  the  last-mentioned  Act. 
Michael  Angelo  Taylor's  Act,  Metropolis  (57  Geo.  3,  c.  xxiz.). 
tMiddlesez  Registry  Act,  1708  (7  Anne,  c.  20) ;  1  Rev.  Statt.  843 ; 
by  Middlesex  Registry  Act,  1891  (54  <&  55  Vict.  c.  10),  s.  2.    And 
see  54  dc  55  Vict.  c.  64. 
Modus  Levandi  Pines  (18  Edw.  1,  stat.  4). 
Moneta,  Statutum  de  (20  Edw.  1,  stat.  4). 

„  „  Parvum  (20  Edw.  1,  stat.  6). 

„       False,  Statutum  de  (27  Edw.  1). 
Monopolies,  Statute  of,  1623  (21  Jas.  1,  c.  3) ;  1  Rev.  Statt.  566. 
♦Mortmain  Act  (9  Geo.  2,  c.  36).    See  51  <&  52  Vict.  c.  42. 
♦         „        Statute  of  (20  Edw.  1). 
i'Municipal  Corporations  Act,  1852  (15  &  16  Vict.  c.  5). 

tNaval  Deserters  Act,  1847  (10  &  11  Vict.  c.  61). 
tNew  Forest  Act,  1851  (14  &  15  Vict.  c.  76). 
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tNight  Poaching  Act,  1828  (9  Geo.  4,  c.  69). 

„  „  „    1844  (7  &  8  Vict.  c.  29). 

Nifli  Prius,  Statute  of  (27  Edw.  1,  stat.  1,  c.  4). 
Northampton,  Statute  of,  1328  (2  Edw.  3) ;  1  Eev.  Statt.  87. 

tObscene  PubUcations  Act,  1857  (20  &  21  Vict.  c.  88). 

tOffenoes  against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100). 

*Ofiicio  Ooronatoris,  Statutum  de  (4  Edw.  1). 

O'Hagan's  (Lord)  Act  (39  &  40  Vict.  c.  21). 

Open  Spaces  Acts,  1887  to  1890 ;  short  title  given  to  40  &  41  Vict.  c.  35 ; 

44  &  45  Vict.  c.  34;  50&  51  Vict.  c.  32 ;  and  53  &  64  Vict.  c.  15; 

by  s.  1  of  the  last-named  Act. 
Osborne  Morgan's  Act  (43  &  44  Vict.  c.  41). 

Pacific  Islanders'  Protection  Act,  1872 ;  Pacific  Islanders'  Protectiaii 
Acts,  1872  and  1875  ;  Pacific  Islanders'  Protection  Act,  1875 ;  short 
titles  given  to  35  &  36  Vict.  c.  19,  and  88  &  39  Vict.  c.  51,  s.  1. 

Note. — 35  &  36  Vict.  c.  19,  had  hitherto,  bj  s.  1  tho^eof,  as 
short  title  "The  Kidnapping  Act,  1872." 
tPalmer  Act,  The  (19  &  20  Vict.  c.  16),  now  tthe  Central  Criminal  Couit 

Act,  1856. 
Patent  Medicines  Act  (42  Geo.  3,  c.  56). 

*Penal  Laws  (Ireland)  enumerated.    See  Lecky,  Hist.  Ireland,  vd.  I, 
p.  284,  note. 
„      Servitude  Act,  1857  (20  &  21  Vict.  c.  3) ;  by  27  &  28  Vict,  c  47,  s.  1. 
tPetty  Sessions  Act,  1849  (12  &  13  Vict.  c.  18). 
tPiracy  Act,  1837  (7  Will.  4  &  1  Vict.  c.  88). 

„  1850  (13  &  14  Vict.  c.  26). 

Pitt-Lewis'  Act  (Forged  Transfers  Act,  1891)  (54  &  55  Vict.  c.  48). 
Plimsoll's  Act  (the  Merchant  Shipping  Act,  1876)  (39  &  40  Vict.  c.  80). 
Pluralities  Act,  1838  (1  &  2  Vict.  c.  106)  ;  by  50  &  51  Vict.  c.  68,  s.  2. 
t  „  1850  (13  &  14  Vict.  c.  98). 

Police  (England)  Acts  (2  &  8  Vict.  c.  93 ;  3  &  4  Vict.  c.  88  ;  19  &  20  Vict 
c.  99 ;  20  Vict.  c.  2 ;  22  &  23  Vict.  c.  32 ;  28  &29  Vict,  c 35;  45 
&  46  Vict.  c.  150,  ss.  90-194) ;  by  53  &  54  Vict.  c.  45,  a,  38  (2). 
„     Acts,  1839  to  1890  » the  Acts  above-mentioned,  and  53  &  54  Vkt. 
c.  45 ;  by  53  &  54  Vict.  c.  45,  s.  38  (4). 
Pollock's  (Sir  Frederick)  Act  (5  &  6  Vict.  c.  47). 
Poor  Law  Act  (Scotland)  (8  &  9  Vict.  c.  88) ;  by  49  Vict.  c.  16,  s.  8. 
„       „     Amendment  Act,   1834  (4  &  5  Will.  4,  c.  76);  by  SO  A 
81  Vict.  c.  106. 
t  „     Relief  Act,  1601  43  Eliz.  c.  2). 
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Post  Office  (Duties)  Act,  1840  (3  <fe  4  Vict.  c.  96). 

(Mana^ment)  Act,  1887  (7  WiU.  4  &  1  Vict.  c.  33). 
(Offences)  Act,  1837  (7  Will.  4  &  1  Vict.  c.  36) ;  by  44  <k  45 

Vict.  c.  20,  s.  1. 
Savings  Banks  Acts,  1861  to  1891 ;  by  Savings  Banks  Act^ 
1891  (54  &  55  Vict.  c.  21),  s.  19  (3). 
Poynings'  Law,  1495  (10  Hen.  7,  c.  4, 1.).     See  Irish  Statt.  Bev.  App. 

and  note, 
Pnemunire,  Statute  of,  1392  (16  Bich.  2,  c.  5) ;  1  Bev.  Statt.  173. 
Prerogativa  Begis  {incert.  temp.) ;  1  Bev.  Statt.  80. 
Prescription  Act,  1882  (2  &  3  Will.  4,  c.  71), 
tProfane  Oaths  Act,  1745  (19  Geo.  2,  c.  21). 
Provisors,  Statute  of,  1350  (25  Edw.  3,  stat.  4) ;  1  Bev.  Statt.  100. 
Public  Health  Acts.     See  53  <fe  54  Vict.  c.  59,  s.  2. 

,,       Libraries  (England)  Acts,  1855  to  1890 ;  by  53  <fe  54  Vict.  c.  68, 

8.12. 

Notaries  Act,  1833  (3  &  4  Will.  4,  c.  70). 

1842  (6  <k  7  Vict.  c.  90). 
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tQuarantine  Act,  1825  (6  Geo.  4,  c.  78). 

tQuarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45). 

Quia  Emptores,  1289  (18  Edw.  1,  stat.  1) ;  1  Bev.  Statt.  40. 

Quo  Warranto,  Statute  of  (18  Edw.  1,  stat.  2). 

Bagman,  Statute  of  (4  Edw.  1).     See  2  Beeves,  Eng.  Law,  p.  169. 

Railway  Begulation  Act,  1840  (3  &  4  Vict.  c.  97) ; 

„  „  1842  (5  &  6  Vict.  c.  55) ;  and 

„  „  1844  (7  <k  8  Vict,  c.  85) ;  by  36  &  37  Vict. 

c.  76,  8. 1. 

Beai  Property  Act,  1845  (8  &  9  Vict.  c.  106). 

t  „  Limitation  Act,  1833  (3  ife  4  Will.  4,  c.  27). 

„     1837  (7  Will.  4  <k  1  Vict.  c.  28). 

tBefreshment  Houses  Act,  1860  (23  &  24  Vict.  c.  27). 

Begiam  Majestatem. — ^The  oldest  preserved  Scottish  Act.  Acts  of  Par- 
liament of  Scotland,  vol.  1,  p.  233.  See  Bell,  Diet.  Law  Scotland, 
p.  815. 

Begistration  Acts. — ^The  Acts  relating  to  the  registration  of  parlia- 
mentary voters  in  Ireland  ;  by  1886,  c.  43,  s.  3. 
„  9,        The  enactments  for  the  time  being  in  force  in 

England,  Scotland,  and  Ireland  respectively,  relating  to  the 
registration  of  persons  entitled  to  vote  at  elections  for  counties 
and  boroughs,  inclusive  of  the  Bating  Acts ;  47  <b  48  Vict.  c.  3, 
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s.  8  (2).     Each  expression  is  to  be  read  distributively 

to  each  of  those  parts  of  the  United  Kingdom. 
Bdigiosis  De,  Statutiim  (7  £dw.  1,  stat.  1). 
Bepreeentation  of  the  People  Acts. — ^The  enactments  for  the 

being  in  force  in   England,  Scotland,  and  Ireland  respediR^ 

relating  to  the  representation  of  the  people,  indnsive  of  the  Beg»> 

tration  Acts  (47  &  48  Yict.  c.  8,  s.  8). 
Rights  Petition  of,  1627  (3  Chas.  1,  c.  1);  1  Bev.  StaU.  585. 
tRights,  Bill  of,  1688  (1  WiU.  &  Mar.  ss.  2,  c.  2) ;  1  Bev.  Statt.  690. 
tBiot  Act  (1  Geo.  1,  stat.  2,  c.  5).    See  1  Steph.  Or.  Iaw,  p.  292. 
Bolt's  Act  (25  &  26  Vict.  c.  42.) 
tBoman  Catholic  Belief  Act,  1819  (10  Geo.  4,  c.  7). 
BomillT's  (Sir  Samuel)  Act  (52  Geo.  3,  c.  101). 
tBojal  Marriages  Act,  1772  (12  Geo.  3,  c.  11).     See  1  Steph.  Hist  (k 
Law,  p.  291. 
„      Supremacy  Act,  1558  (1  Eliz.  c.  1) ;  1  Bev.  Statt.  463. 
Bussell  Gumej's  Act  (30  &  31  Vict.  c.  35). 
Butherford's  (Lord)  Act  (11  &  12  Vict.  c.  86). 

St.  Leonards'  (Lord)  Act  {22  &  23  Vict.  c.  35). 
Septennial  Act  (1  Geo.  1,  stat.  2,  a  38) ;  2  Bev.  Statt.  16. 
Settled  Land  Acts,  1882  to  1890,  see  53  d:  54  Vict.  c.  69,  s.  2. 
tSettlement,  Act  of  (12  k  13  Will.  3,  c.  2)  ;  2  Bev.  Statt.  785. 
tSewers  Act,  1833  (3  &  4  WiD.  4,  c.  22) ;  1  Bev.  Statt  259. 

1841  (4  &  5  Vict.  c.  45). 
1849  (12  &  13  Vict.  c.  50). 
Statute  of  (23  Ken.  8,  c.  5). 
Shaftesbury's  (Lord)  Acts. — ^The  Common  Lodging  House  Acts. 
tSimony  Act,  1590  (31  Eliz.  c.  6). 

1713(13  Anne,  c.  11). 
Slave  Trade  Act,  1824  (5  Geo.  4,  c.  118). 

1843  (6  &  7  Vict.  c.  98). 

1864  (27  &  28  Vict.  c.  24). 

1873  (36  &  87  Vict.  c.  88). 

„   1876  (89  &  40  Vict,  a  46). 

„   1879  (42  &  43  Vict.  c.  38). 

tSpedal  Constables  Act,  1831  (1  &  2  Will.  4,  c.  41). 

1835  (5  &  6  Will.  4,  c.  43). 
Stabbing,  Statute  of  (1  Jas.  1,  c.  8). 
tStage  Carriages  Act,  1832  (2  &  3  WiD.  4,  c.  120). 
tStamp  Act,  1815  (55  Geo.  3,  c.  184). 
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Btamp  Duties  Act,  1845  (8  &  9  Vict.  c.  76). 

iTStaple,  Statute  of  the  (27  Edw.  3,  stat.  2). 

Statutory  Declarations  Act,  1835  (5  Js  6  Will.  4,  c.  62)  ;  by  44  <&  45 

Vict.  c.  41,  8.  68. 
jSturgee  Bourne's  Act  (59  Geo.  3,  c.  12) ;  4  Rev.  Statt.  214. 
Style  Act,  The  (24  Geo.  2,  c.  23).      See  2  Rev.  Statt.  (2nd  ed.)  285. 

Now  called  the  tCalendar  (New  Style)  Act,  1750. 
Summary  Jurisdiction  Act,  1848  (11  &  12  Vict.  c.  43) ;  by  Int.  Act, 

1889,  c.  63,  s.  13  (6). 
„  „  Acts,  defined  Int.  Act,  1889,  s.  13  (7),  (8),  (9),  (10). 

+Sunday  Observance  Act,  1625  (1  Chas.  1,  c.  1). 

1677  (29  Chas.  2,  c.  7). 
1780  (21  Geo.  3,  c.  49). 


Talfourd's  (Serjeant)  Act  (2  &  3  Vict.  c.  54). 

TaUagio  non  Concedendo,  Statutum  de,  1297  (25  Edw.  1) ;  1  Rev.  Statt. 

56. 
Taylor's    (Michael    Angelo)    Act  (Metropolis    Paving)  (57   Geo.   3, 

c.  zziz.). 
Tenterden's  (Lord)  Act  (9  Geo.  4,  c  14) ;  4  Rev.  Statt.  755. 
tTheatres  Act,  1848  (6  &  7  Vict.  c.  68). 
Thellusson  Act  (39  &  40  Geo.  3,  c.  98);  2  Rev.  Statt.  912. 
tThirlage  Act,  1799  (39  Geo.  3,  c.  55)  (Scotland).     See  8  Rettie  (Sc.) 

514. 
Tippling  Act  (24  Geo.  2,  c.  40,  s.  12) ;  2  Rev.  Statt.  275. 
Tithe  Acts  =  6  <fe  7  Will.  4,  c.  71,  and  enactments  amending  the  same 

passed  prior  to  1891. 
t  „     Act,  1836  (6  ife  7  Will.  4,  c.  71) ; 

„   1837  (7  WiU.  4  &  1  Vict.  c.  769) ; 
„       „    1838  (1  &  2  Vict.  c.  64) ; 
„   1839  (2  &  3  Vict.  c.  62)  ; 
„    1840  (3  &  4  Vict.  c.  15)  ; 
1842  (5  &  6  Vict.  c.  54) ; 
„    1846  (9  &  10  Vict.  c.  73) ; 
„    1847  (10  &  11  Vict.  c.  101)  ;  and 

1860  (23  &  24  Vict.  c.  93)  ;  by  54  Vict.  c.  8,  s.  12  (3). 
Toleration  Act,  1688  (1  Will.  <fc  Mar.  c.  18)  ;    1  Rev.  Statt.  684. 
Torrens'  Act  (81  &  32  Vict.  c.  130),  merged  in  the  Housing  of  the  Work- 
ing Classes  Act,  1890. 
Town  Police  Clauses  Act,  1847  (10  (k  11  Vict.  c.  89). 
Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34). 
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tTrafalgar  Square  Act,  1844:  (7  &  8  Vict.  c.  60). 

Trailbaston,  Statute  of  {incert,  temp.).    Vide  2  Reeves,  Hist.  Bug. 

p.  169. 
tTransportetion  Act,  1824  (5  Geo.  4,  c.  84) ;  4  Rev.  Statt.  472. 
tTreason  Act,  1351 ;  (26  Edw.  3  Stat.  5,  c.  2) ;  1  Rev.  Stafct.  109. 
t      „         „     1695  (7  &  8  WiU.  3,  c.  3) ;  1  Rev.  Statt.  720. 
t      „       Felony  Act,  1848  (11  <k  12  Vict.  c.  12). 
Treasons,  Statute  of,  1351  (25  Edw.  3,  stat.  5,  c.  2). 
♦Triennial  Act,  1664  (16  Chas.  2,  c.  4). 
tTruck  Act,  1831  (1  &  2  Will.  4,  c.  37). 
fTrustee  Act,  1852  (15  &  16  Vict.  c.  55). 

yy        Savings  Banks  Acts,  1863  to  1891 ;  by  Savings  Banks  Act, 

1891  (54  &  55  Vict.  c.  21),  s.  19  (2). 
Trustees'  Appointment  Acts,  1850  to  1890  =  13  d:  14  Vict.  c.  28 ;  S2  k 

33  Vict.  c.  26 ;  53  &  54  Vict,  c  19 ;  by  s.  1  of  the  last-named 

Act. 
Tumtdtuous  Petitioning,  Act  against  (13  Chas.  2,  c.  5).     See  1  Steph. 

Hist.  Or.  Law,  p.  291. 

Uniformity,  Act  of  (1)  1558  (1  Eliz.  c.  2) ;  1  Rev.  Statt.  469. 

„  „      (2)  1662  (14  Chas.  2,  c.  4) ;  1  Rev.  Statt.  631. 

Union,  Act  of,  (1)  with  Scotland,  1707  (6  Anne,  c.  40);    1  Rev.  Statt 

806. 
„  „      (2)  with  Ireland  (39  &  40   Geo.    3,   c.  67);  3  Rev. 

Statt.  872. 
tUnlawful  Oaths  Act,  1797  (37  Geo.  3,  c.  123). 
t        „  „  1812  (52  Geo.  3,  c.  104). 

„        Societies  Act,  1799  (39  Geo.  3,  c.  79).- 
„  „  1817  (57  Geo.  3,  c.  19). 

tUses,  Statute  of  (27  Hen.  8,  c.  10);  1  Rev.  Statt.  828. 

.  fVagrant  Act,  1824  (5  Geo.  4,  c.  83).   See  1  Steph.  Hist.  Cr.  Law,  294. 
Valuation  Acts  (Ireland).     See  Int.  Act,  1889,  c.  63,  s.  24. 

„  „    (Scotland),  "  17  &  18  Vict.  c.  91,  and  any  Acts  extend- 

ing the  same."    See  49  Vict.  c.  15,  s.  2. 
tVestries  Act,  1818  (58  Geo.  3,  c.  69). 
„  1819  (58  Geo.  3,  c.  85). 

„  1837  (7  Will.  4  &  1  Vict.  c.  45). 

„  1850  (13  <k  14  Vict.  c.  57). 

„  1853  (16  &  17  Vict.  c.  65). 

tVexatious  Indictments  Act,.  1859  (22  &  23  Vict.  c.  17). 
♦Vouchers,  Statute  of  (20  Edw.  1,  stat.  1). 


Appendix.  617 

Wagering  Act  (8  <k  9  Vict.  c.  109). 

Wales,  Statute  of  (27  Hen.  8,  c,  26)  ;  1  Key.  Statt.  837. 

Wallin,  Statutum  (12  Edw.  1). 

Waltham  Black  Act  (9  Qeo.  1,  c.  22).     See  Davi^  ease  (1783),  1  Leach 

C.  C.  2nd  ed.  228. 
Wards,  Statute  of  (28  Edw.  1,  stat.  1). 
«Waste,  Statute  of  (20  Edw.  1,  stat.  2). 
Westniinster,  Statute  of  (1)  1275  (3  Edw.  1) ;  1  Rev.  Statt.  9 ; 

„  „  (2)  1286  (13  Edw.  1);  1  Rev.  Statt.  17. 

Whiteboy  Acts  (I.)  (1) ;  15  <k  16  Geo.  8,  c.  21,  (I.) ;  17  &  18  Geo.  3, 

c.  36;  36  Geo.  3,  c.  32;  Rev.  Statt.  Ireland,  540,  551,  704. 

„  „  (2)  (1  &  2  Will.  4,  c.  44).     See  Reg.  v.  BarreU, 

18  L.  R.  (Ir.)  430. 
twills  Act,  1837  (7  Will.  4  &  1  Vict.  c.  26). 
*     „     Statute  of  (34  &  35  Hen.  8,  c.  5). 
^Winchester,  Statute  of  (13  Edw.  1,  stat.  2). 

«York,  Statute  of  (12  Edw.  2,  stat.  1). 
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Words  included  in  Appendix  A.  are  not  $pecijied  in  the  Index. 

ABSOLUTE  ENACTMENT 
defined,  73 

same  as  "imperative,''  73 
in  enabling  Act,  273-284 
giving  jurisdiction  to  Court,  281 
same  compared  with  directory,  281 
as  to  marriage  is,  277 

ABSURDITY, 

when  equivalent  to  repugnancy,  103 
construction  causing,  to  be  avoided,  8,  93,  100-104 

ACT  OF  CONGRESS.    See  Amebican  Statutm. 

ACT  OF  GOD, 

when  it  will  excuse  breach  of  statute,  267 

ACTION 

for  neglect  of  statutory  duty,  when  it  lies,  252-256 
when  taken  away  by  statute,  323,  324 

ADDING  WORDS 

to  make  sense,  121 
limitations  on,  129 

AFITRMATIVE  ENACTMENT, 

what  is,  348 

in  enabling  Act,  276-280 

effect  of,  on  common  law,  324 

may  repeal  prior  enactment,  346-348 

AGREEMENT.    SeeFiaYATit Act.    Contract. 

ALDERNEY.    See  Chaknbl  Islands. 

ALTERNATIVE  CONSTRUCTIONS, 
rules  for  selecting  from,  77 

ALTERNATIVE  PENALTIES, 
rule  as  to,  325,  492 
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AMBIGUITY.    Hee  Obscurity. 

AMERICAN  STATUTES, 

roles  for  construing,  11 
aathentication  of,  43 
mistakeiB  in,  470 

ANCIENT  STATUTES 
defined,  64 

free  construction  of,  64 
sometimes  relieyed  against  in  equity,  86 

ANNOTANCE.    See  Nuisanob. 

ANOMALY.    8ee  ABsmtDrrr. 

APPENDIX  A^ 

decisions  on  words  collected  in,  530-603 

APPENDIX  B., 

short  and  popular  titles  of  Acts,  604 

ASSENT, 

words  of,  41,  45 
sufficiency  of  words  of,  41 
date  of,  indorsed  on  modem  Acts,  41 
not  indorsed  on  ancient,  46 
by  Commission,  46 

ASSIGNMENT 

of  statutory  powers  not  allowed,  299 

ASSURANCE, 

private  Acts  resorted  to  as  a  mode  of,  509 

AUTHENTICATION  OF  STATUTES 
discussed,  40-55 
inquiry  by  judges,  41 
as  to  words  of  assent,  45,  46 

preambles,  47 
United  States  rule,  43,  45 
Judicial  notice,  40 

its  limits,  49 
effect  of  irregnilarities  in  Parliament,  41 
of  primte  Acts,  42 
of  printed  copies,  44 
of  original  Acts,  51 
of  Statute  Roll,  50 
of  vellum  prints,  51 
of  text  of  statutes,  50-52 
of  EngUsh  Acts  in  Ireland,  86 
of  Irish  Acts  in  England,  36 
of  colonial  laws,  37 
of  subordinate  legislation,  37-39 
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BERWICK-ON-TWEED, 
part  of  England,  443 

BOROUGH 

defined,  178 

BBEVIATE.     See  Mcmokavdum. 

BRITISH  COLUMBIA, 

English  law  in,  459,  note 

BRITISH  SHIPS, 

effect  of  statutes  on,  429 

BRITISH  STATUTES 

constraed  somewhat  differently  from  Scottish  Acts,  5,  6 

colonial  Acts,  5 
circulation  in  colonies,  37 
extent  to  colonies,  446-460 

BRITISH  SUBJECT.    See  Terbitorux  Effect  of  Statutes. 

BYLAW, 

manorial,  310,  note 

statntory,  power  to  make,  800-314 

cannot  override  law,  307,  312 

must  not  be  vUra  viree,  307 

must  not  be  repugnant,  308 

most  be  reasonable,  308 

inquiry  into  reasonableness,  311 

how  enforced,  307 

terms  used  in,  312 

divisibility  of,  309 

municipal,  306,  310 
trading  companies,  of,  306,  308 

CANONS  OF  CONSTRUCTION.    See  Rules.    Maxims. 

CASE-LAW 

preferred  to  text-book  law,  2 

as  to  statutes,  classified,  11 

how  far  relevant  in  construction,  12, 193 

old,  how  far  binding,  96,  170 

Parliament  presumed  to  know,  193, 194 

CASUISTRY 

in  construction,  8 

CASUS  OMISSUS, 

statutes  not  extended  to,  82-86 

CENSURE.    See  Eoclxsiastioal  Coubt. 


622  Index. 

CEBTIOBARI, 

effect  of  Act  taking  away,  281 

CHANCERY,  COURT  OP.    See  Equity. 

CHANNEL  ISLANDS, 

registration  of  Acts  in,  37,  446 
extent  of  Acts  to,  446 

CHARGE, 

express  language  necessary  to  impose,  133 

CITATION, 

old  mode,  67 

present  mode,  58 

effect  of  Interpretation  Act,  58 

erroneous,  effect  of,  69 

old  role,  59 

present  role,  59 

CIVIL  CODE, 

of  Mauritius,  6 

of  France,  prohibits  retrospectivity  of  statutes,  370 

CLAIM  OF  RIGHT 

as  a  defence  to  charges  under  Penal  Acts,  488 

CLASSIFICATION 

of  statutes,  62-75 

of  oases  on  statutes,  11-13 

of  contents  of  private  Acts,  516  J 

CLAUSE, 

meaning  of  term,  238 

effect  of  one  upon  another,  238-246 

repugnant,  239 
of  private  Act,  particular,  517 

general^  517 

CLERGY.    See  EocLasusTicAL  Court. 
privileges  of,  209 

CLERK  OF  THE  PARLIAMENTS, 
duties  o^  as  to  statutes,  51 

CODIFICATION 
defined,  843 
construction  of  Acts  effecting,  343 

COLONIAL  STATUTES 

in  conquered  colonies,  6,  7,  453 

adopting  British  Acts,  6,  note,  459 

rule  as  to  statutes  in  pari  materid  applies  to,  459 

territorial  effect  of,  37,  456,  459 
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COLONIAL  STATVTES— continued. 

repngziant  to  Bnglish  law,  37,  459 
construing,  37,  469 
authenticating,  37,  note 
language  of,  96,  459 
when  unconstitutional,  81,  note,  458 
term  "marriage  "  in,  94 
as  to  taxation,  460 
as  to  crime,  457 

COLONIES, 

Acts  extending  to,  446-460 

taxing  Acts  in,  447 

effect  of  British  statutes  on,  447 

if  conquered  or  ceded,  453 

if  planted,  451 

COMMENCEMENT 

of  statutes,  present  rule,  60, 177,  365 

former  rule,  60,  366 
of  continuing  Acts,  60,  868 
of  modifying  Acts,  368 
of  provisions  postponing,  377 
anticipating,  866 

GOMMISSIONEBS, 

reports  of,  how  far  a  guide  to  meaning  of  statute,  144,  145 

COMMON  LAW 

considered  in  construction,  112 

supplements  statutes,  186 

no  implied  change  in,  by  statutes,  138,  208 

terms  of,  imported  into  statutes,  193 

power  by,  to  make  rules,  321 

effect  on,  of  statutes,  320-330 

effect  of  statutes  on  right  of  action  given  by,  321 

afflrmatiye  statutes  do  not  take  away,  324 

remedy,  when  it  co-exists  with  statutory  remedy,  324 

rights,  possessed  by  statutory  corporations,  829 

penalty,  when  cumulative,  826 

COMPANY, 

statutory  powers  of,  290-300,  315,  819 
by  laws  of,  306 

excess  of  authority  of,  290-292.     See  Private  Act.    Enablixo  Act. 
Ultra  Virbs. 

COMPULSOBT.    See  Obugatort. 

CONDITIONS, 

compliance  with,  287 
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CONSOLIDATION  ACTS 

defined,  342 
construing,  193,  342 
effect  of,  193 

CONSTITUTIONAL  LAW, 

American  roles,  11 

British  Acts  not  vHra  vires,  81,  447 

Colonial  Acts  may  be  uUra  vires,  457,  458 

CONSTRUCTION 

of  Scotch  statutes,  6 

of  colonial  statutes,  6 

of  wills,  9 

of  contracts,  7,  96 

of  deeds,  9 

of  statutes,  difficulties  as  to, 
strict  and  liberal, 
general  rales  as  to,  76, 171 

not  qnite  grammatical  sometimes  adopted,  98-100 

ex  viseertbus  actus,  114 

bj  practice  of  conyejancera,  97 

by  the  equity,  86 

golden  rule  of,  what  it  is,  100 

long  acquiesced  in,  when  followed,  95,  96 

of  ancient  documents,  94 

of  words  used  in  statutes,  172,  209 

of  one  part  of  a  statute  by  another,  210-246 

of  bylaws,  800-314 

of  rules  of  court,  300-814 

materials  available  for,  142-171 

of  penal  statutes,  rules  for,.   See  Psval  Act. 

of  general  words,  198 

of  private  Acts,  rules  for.    See  Pjuvate  Act. 

CONTEMPOBANEA  EXPOSITIO 

discussed,  98-108 
punctuation  treated  as,  218 
subordinate  to  plain  meaning,  95, 169 

CONTEMPORANEOUS  ACTS 

not  relevant  to  construe  each  other,  150 
unless  in  pari  maierid,  147 

CONTEMPORARY  MEANING 
of  words,  95 

CONTEXT, 

phrase  to  be  construed  by,  93-98,  164-171 
words  to  be  construed  by,  172 

CONTINUATION 

of  expiring  Act,  discussed,  390 
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CONTRACT 

effect  of  Btatntes  on,  86,  263-269 
penal  laws  on,  494-497 
setting  up  illegality  of,  266 
when  void,  263-266 

contrary  to  policy  of  statute,  267 

iiUra  vires,  292.    See  Pkiyate  Act. 
not  a  g^ide  to  constnie  statute,  90,  171.     See  Uhaok. 
statutory  rules  as  to,  not  waived,  266,  494 
partial  avoidance  of,  268 
by  infant,  269 
under  seal,  113 

OONTRARIANT  ACTS.    See  Repugnancy. 

C50NTRARY  INTENTION, 
evidences  of,  187 

CX)NVEYANCE, 

private  Act,  when  construed  as,  509 

CONVEYANCERS, 

practice  of,  aids  construction,  97 
interpretation  of  words,  184,  note 

CORPORATION, 

statutory,  290 

exercise  of  statutory  powers  by,  290-299 
common  law  powers  and  duties  of,  329 
effect  of  penal  Acts  on,  493 

COSTS, 

Crown  not  bound  by  statutes  relating  to,  419 
effect  of  general  or  special  Acts  as  to, 

CX)UNTY  COURTS, 
rules  of,  306 

COURTS, 

temporal,  right  of,  to  interpret  statutes,  16 

when  and  how  obtained,  16 
power  of,  over  ecclesiastical,  17, 19 
jurisdiction  of,  not  altered  by  implication,  139 
statutes  giving  jurisdiction  to,  absolute,  281 
cannot  enforce  performance  of  statutory  duty  by  Crown,  419 
procedure  of*  permissive  language  as  to,  held  obligatory,  281 
statutes  held  retrospective  which  regulate,  376 
inferior,  jurisdiction  of,  ousted  by  bond  fide  claim  of  rights  488.     See 

ECOI.B8U.8TICAL  CoURTS. 

new  jurisdiction  rarely  given  to,  by  private  Acts,  526 

COVENANT, 

when  repealed  by  statute,  383,  494 

2k 
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CRIMINAL  STATUTE.     See  Penal  Act. 

CRIBdE, 

political,  what  is,  175 

CROWN, 

constmction  in  favour  of,  402,  note 

statntory  power  granted  to,  exercise  of,  314 

effect  of  statutes  on,  401-421 

statutes  for  benefit  of,  402 

presumed  not  to  be  bound  by  statutes,  403 

rights  of,  not  barred,  404 

when  bound  by  statutes,  403,  413-421 

private  rights  of,  404 

public  purposes  of,  402 

demise  of,  401 

references  to,  in  Acts,  401 

prerogative  of,  as  to  toll,  408 

mines,  413 

colonial  appeals,  413 

penalties,  407,  4 

prescription,  411 

Crown  debts,  410 

taxes,  407 

rates,  410 

costs,  410 

pleading,  410 

entails,  411 

patents,  412 
may  avail  itself  of  any  statute,  413 

performance  of  statutory  duty  by,  not  enforced  in  court  of  law,  419, 
420 

CUMULATIVE, 

statutory  remedies,  when,  326 

penalty,  when,  327,  492 

CUSTOM, 

effect  of  statute  on,  324 

private  Act  on,  508 
attempt  to  presume  a  lost  statute  in  support  of,  510 

CY-PRilS, 

doctrine  of,  9 

DAMAGE, 

from  neglect  of  statutory  duty,  when  actionable,  252, 419 

DEBATES 

in  Parliament,  not  a  guide  in  construction,  143 

DECISIONS 

on  words  used  in  statutes,  collected  in  Appendix  A.,  530-^3 
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DECLARATORY  ACT 

defined,  69 

when  retrospective,  380 

DEEDS, 

construction  of,  5,  7,  8 

Elphinstone's  rules  for  construing,  7,  8 

extrinsic  aids  to  construing,  7 

DEFICIENCY.     See  Casus  Omissus.     Mistake. 

when  corrected,  82 
from  misprint,  4 

DEFINITIONS.     See  Intebpretation  Clause.    Appevdix  A. 
DEPARTMENTAL  ORDERS.    See  Rules. 

DESUETUDE, 

of  Scottish  Acts,  5,  6,  386,  note 
DICTIONARIES, 

how  far  an  aid  in  construction,  173,  174 

DIRECTORY  ENACTMENT 

defined,  73 

sometimes  synonymous  with  "  mandatory,''  73,  noU 

what  is,  261 

in  enabling  Act,  27&-280 

enactment  may  be  in  part,  and  absolute  in  part,  281 

relating  to  marriage  not,  277 
opinion  of  Sedgwick  as  to,  276,  note 

DIRECT  TAXATION 
defined,  175 

DISCRETION.    Su  Judicial  Discretioiv. 

DISTANCE, 

measurement  of,  177.     See  Appendix  A.,  569 

DISTRIBUTIONS,  STATUTE  OP 
construing  terms  in,  192 

DOCK  DUES, 

express  language  necessary  to  impose,  132 

DOMICILE, 

of  owner  of  English  land  immaterial,  426 

of  testator,  affects  liability  to  legacy  and  succession  duty,  427 

DONOR, 

Crown  bound  by  statutes  tending  to  perform  will  of,  418 

DRAFTING  OF  STATUTES, 

aids  in,  32 

legislation  by  reference,  29-32 

defects  in  classified,  27 
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DllAHTING  OF  STATUTES  --conUnued, 

slips  in,  28 

ignorance  in,  28.     See  Mibtajle. 

defectiye,  construction  in  case  o^  124 

no  special  form  of  words  needed,  20 

by  judges,  20 

by  conveyancers,  21 

present  methods  as  to,  27 

criticisms  on,  22,  23,  33 

of  acts  as  to  crimes,  24 

difficulties  of,  24-26,  29 

effect  of  Indian  experience  on,  26 

suggested  remedies  for  defects  in,  26-32 

Statute  Law  Committee,  26,  27 

Select  Committee  on,  27 

revised  statutes,  32 

chronological  index,  33 

books  on,  33 

DURATION 

of  statutes,  38&-3d2 

DUTIES.    ^  Taxes. 

DUTY, 

statutory,  considered,  247-269 

rule  of  Interpretation  Act  as  to  discharging,  248 
sanction  for  non-performance,  248 
indictment,  248 
action,  252-257,  260 

if  ministerial,  254 

U  judicial,  254 
mandamus,  250 
equitable  relief,  251 
specific,  259 

excuses  for  non-performance,  257 
specific  performance  of,  251 
performance  of,  by  Crown,  420 
by  public  bodies,  254 

EABLIEli  ACTS, 

how  far  construed  by  later,  155-161 

later,  how  far  construed  by,  161, 162,  331-336.    See  Repeal. 

ECCLESUSTICAL  COURTS, 

controlled  by  temporal  Courts  in  construing  statutes,  15, 16 
censure  by  offence  punishable  by  temporal  Courts,  826,  note 

ECCLESIASTICAL  LAW, 

construed  by  temporal  Courts,  16-19 


Index.  629 


EDITIONS  OF  THE  STATUTES, 

abridged,  63 

at  large,  39,  52,  63 

by  record  commission,  51 

reyised,  32,  53 

earl  J,  52 

EFFECT  OF  STATUTES 

creating  duties,  247-269 

enabling,  270-319 

on  common  law,  320-330 

on  Crown,  401-421 

on  prior  enactments,  331-363 

territorial,  422-460 

penal,  481-497 

private,  498-530 

temporary,  74^  387,  400 

expired,  338,  389 

declaratory,  380 

revision,  336 

continning,  62,  387,  390 

consolidating,  342 

codifying,  343 

commencement  of,  369 

duration  of,  385 

spent,  338 

obsolete,  338 

repealed,  339 

modifying,  368 

EJV8DEM  GENERIS  KULE 
stated,  199 

ELUPTICAL  EXPRESSIONS, 
construing,  182 

ENABLING  ACTS 

defined,  71 

classified,  271 

supplying  omissions,  130,  271 

general  rules  as  to,  270-319 

when  absolute,  281-287 

when  directory,  281 

effect  of  distinction,  281 

compliance  with,  284 

discretionary  powers  given  by,  256,  vuAe^  287 

when  obUgatory,  315-319 

when  permissive,  315-317 

ENACnNQ  CLAUSE, 

effect  of  preamble  on,  223 
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ENACTMENT 

each  section  now  a  distinct,  237 

repugnancy  between  general  and  specific,  243,*360 

retrospective  when,  370,  374 

revivor  of  repealed,  242 

general,  repeal  of,  by  implication,  353 

special,  repeal  of,  by  implication,  357-360 

imperative,  73 

in  enabling  Act,  315-319 

in  part,  and  directory  in  part,  281-287 

obligatory,  73 

obscure,  110,  note 

words  of,  173 

ENGLISH, 

when  first  used  in  statutes,  55 

ENGLISH  ACTS, 

proof  in  Ireland,  36 

in  Scotland,  36 
Foyning^s  law  as  to,  445 

ENLARGING  ACT, 
meaning  of,  71 

ENTAIL, 

effect  on  Crown  of  statutes  as  to,  411 

EQUITY, 

effect  of  statutes  on,  320-330 

no  relief  against  express  statutory  provision,  86,  87 

relief  against  misinterpretation  by  Courts  of  law,  88 

specific  performance  of  statutory  duty,  251 

treatment  of  Statute  of  Frauds  in,  87 

in  criminal  law,  477.    ^e  Private  Act. 

EQUITY  OF  THE  STATUTE 
discussed,  12,  note,  118-121 

ESTATE  ACTS, 

effect  of  general  Acts  on,*361-363 
referred  to  judges,  220, 465 

BSTOPPEL, 

none  against  a  statute,  286 

EVASION 

of  a  statute  defined.  88 

considered,  88-90 
successful,  92 
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EVIDENCE 

of  statutes  of  record,  50 

not  of  record,  50 
pablic,  40,  500 
private,  42,  500 
Irish,  36,  55 
colonial,  37 
American,  43 

EXCEPTION.     See  Proviso.     Saviko  Clause. 

EXCUSE 

for  non-performance  of  statutory  daty,  257 
ignorance  of  passing  of  statute  not,  367 
ignorance  of  true  construction  not,  4,  5 

EXEMPTIONS.    SeeC^ovrv^    Proviso.     Private  Act.     Saving. 

EXPIRATION 

of  temporary  Act,  338 

EXPIRED  ACT 
defined,  338 

EXPLANATORY  ACT, 

ixmstruing,  161,  342 
retrospectivity  of,  380 

EXP08TTI0  CONTEMPORANEA 

discussed,  93-108 

punctuation  of  statute  treated  as,  218 

applies  only  where  meaning  not  plain,  95,  169 

EXPOSITION, 

parliamentary,  of  meaning  of  statute,  161 

by  text  writers  an  aid  in  construction,  162,  163 

EX  POST  FACTO, 

meaning  of,  as  applied  to  a  statute,  370 

EXPRESS  LANGUAGE, 

equity  will  not  relieve  against,  86,  119 

when  necessary,  131-139 

to  alter  common  law,  208,  322 
impose  charges,  131-135 
confer  or  take  away  rights,  136, 137 
alter  legal  principle,  138 
increase  or  take  away  jurisdiction,  139 
alter  effect  of  document,  143 
make  a  statute  retrospective,  871 
revive  repealed  Act,  399 
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EXTENT, 

classification  by,  64 

presamption  as  to,  440.    See  Terbitorial  Effect. 

EXTMNRIC  EVIDENCE 

as  an  aid  to  construe  deeds,  3 

statutes,  142-171 

EX  VISCESJBUS ACltS, 

role  of  construction  discussed,  114-118 

applied  to  private  Acts,  515 

FACT, 

misstatement  of,  in  statute,  463-465 

FALSE  RECITALS 

not  corrected  by  judges,  81,  463 

FELONY, 

statutory,  subject  to  common  law  incidents,  328 

FINANCIAL  YEAR 
defined,  177 

FOREIGNER, 

real  estate  of,  if  in  England,  bound  by  all  Britisli  statutes,  except  as 

to  succession  duty,  206 
while  within  realm,  subject  to  its  laws,  429 
if  resident,  entitled  to  privileges  given  by  our  laws,  432 
out  of  British  jurisdiction,  not  subject  to  British  statutes,  205,  433 

may  take  advantage  of  British  statutes, 

206,435 
effect  on,  of  British  statute  which  pur- 

'  ports  to  bind,  436 
property   of,    not    affected    by   British 
statutes,    436.       See      TERRfTOBTiL 
Effect  of  Statutes. 

FORFEITURES, 

Crown  not  bound  by  Acts  creating,  407 

in  Acts  presumed  to  enure  to  Crown,  407,  489.     See  Penal  Act. 

FOUNDER, 

effect  on  Crown  of  statutes  which  tend  to  perform  will  of,  418,  419 

FRANCHISE, 

words  in  statute  conferring  the,  191 

FR.\UD 

upon  an  Act,  90,  91 

private  Act  obtained  by,  525 
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FBAUDS,  STATUTE  OF, 

equitable  construction  of,  87 

GENDER, 

roles  as  to,  175,  176 

GENERAL  ENACTMENT, 

implied  repeal  of,  by  special,  353,  523 
special  when  impliedly  repealed  by,  357,  522 
in  private  Acts,  507 

GENERAL  WORDS, 

how  Hmited,  192,  193,  198-209 
following  particular,  202 

GIBRALTAR. 

common  law  runs  in,  449 

GOVERNING  INTENTION  or  GOVERNING  SENSE 
discussed,  80,  88 

GRAMMAR.    See  Primary  Meamko. 

GRENADA, 

Mortmain  Act  does  not  run  in,  453 

GUERNSEY.    See  (^haxnel  Islands. 

HEADINGS 

to  parts  of  Acts  discussed,  226-229 
when  part  of  an  Act,  226 
may  clear  up  obscurity,  228 
subordinate,  230 

HEYDON'S  CASE, 
rules  in,  112 

IGNORANCE     Sf-e  Excuse. 
IMPERATIVE.     See  Absolute. 

IMPERIAL  ACT, 

suspensory  clause  in,  448, 458 
effect  on  colonies,  446-453 

British  subjects  abroad,  423 
land  in  colonies,  449 

foreign  States,  424 
foreigners,  429-439 
personalty  abroad,  425 
in  planted  colonics,  453 
in  ceded  colonics,  453 
in  India,  455 
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IMPLICATION, 

what  may  be  supplied  by,  127-141 

what  may  not  be  sapplied  by,  in  statute,  131-141 

charge  may  not  be  imposed  by,  131 

rights  are  not  affected  by,  181-138 

clear  principle  of  law  not  altered  by,  138 

jurisdiction  of  Courts  not  altered  by,  139 

effect  of  written  instrument  not  cut  down  by,  141 

statute  held  retrospective  by,  382 

reviral  by,  242 

repeal  of  statute  by,  334,  338,  345 

crime  not  created  by,  130 

INCLOSURE  ACTS 

read  as  private  agreements,  509 

INCONSISTENCY, 

construction  which  avoids,  to  be  chosen,  108 
in  case  of,  later  repeals  prior  Act,  351 
apparent,  322 

between  common  law  and  statute,  324,  326 

of  special  enactment  with  subsequent  general  enactment,  243,  360, 
523.    See  Repugnancy. 

INCORPORATION 

of  two  Acts,  244 

effect  of,  on  construction,  341 

by  reference,  246 

effect  of  repeal  on,  341.     See  Repugn anct. 

INCORRECT  CONSTRUCTION.     See  Contemporaxea  Exposirm. 

INDEX 

to  statute  book,  33 

INDIA 

effect  of  British  statutes  in,  455 

INDICTMEOT 

for  neglect  of  statutory  duty,  248,  256 

INDIRECT  TAXATION 
defined,  94 

INFRINGEMENT 
of  an  Act,  89 

INJUNCTION 

right  to,  affected  by  enactments  as  to  notice  of  action,  120 

INJURY 

expressly  authorized  by  statute,  323 

common  law,  right  of  action  for,  when  ousted,  S28,  324 

if  legalised  by  statute,  must  be  mitigated,  293,  324 
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INJUSnCB. 

coDstraction  to  avoid,  102,  111 

JN  PARI  MATEBIA 

statutes,  construction  of,  145-155 
what  statutes  are,  146,  147 
role  as  to,  when  useful,  146 

applies  to  colonial  Acts,  149 

rarely  applies  to  local  Acts,  149,  517 

difficulty  in  applying,  151 
provisions  in,  not  to  be  applied  to  other  statutes,  153,  154 

INSENSIBLE  LANGUAGE, 

presumption  against  use  of,  111 

Ck>urts  may  not  gire  a  meaning  to,  83,  note^  107 

INSTBUMBNTS,  WRITTEN, 

rules  for  construing,  115,  nottf  121 

drawing,!  155 
effect  of,  not  cut  down  by  implication,  141.    8m  Will.    Contract. 

INSURANCE  COMPANIES, 

provisions  inserted  in  statutes  for  the  sake  of,  122,  note 

INTENTION 

of  the  Legislature  to  be  considered  in  construction,  119 

old  cases  go  beyond,  77 
some  modem  &11  short  of,  78 
if  manifest,  must  not  be  defeated,  119, 124 
as  to  enabling  Acts  being  absolute  or  directory, 

273 
as  to  a  statute  being  retrospective,  370 
not  to  be  guessed  at,  87 
limits  of  inquiry  as  to,  79 

INTERNATIONAL  LAW, 

Legislature  not  bound  by,  78,  nof«,  433 

presumed  not  to  override,  82,  434,  438 

INTERPRETATION  ACT,  1889. 

adopts  distinction  between  rules  of  law  and  of  construction,  3.     See 
Table  of  Statutes. 

INTERPRETATION  CLAUSES, 

effect  of,  231-236 

is  a  modem  innovation,  233,  note 

in  previous  Act,  effect  of,  232,  note 

does  not  take  away  natural  meaning  of  word,  233 

sometimes  inserted  eo^  ahundanti  cauteld^  235 

when  inapplicable,  236 
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IRELAND, 

primd/acU  every  Act  since  Union  applies  to,  445 
effect  of  Bnglish  statutes  in,  445 
a  place  beyond  the  seas,  446 

IRISH  ACTS, 

editions  of,  54 

proof  of,  in  Great  Britain,  36,  55 

JAMAICA, 

common  law  runs  in,  453 

JERSEY.    JSee  Chjlhkel  Islands. 

JUDICUL  DECISIONS.    See  Case  Law. 

JUDICIAL  DISCRETION, 

meaning  of,  288,  289 
in  construing  wills,  9 
under  enabling  Act^  28 1,  287 
not  absolute,  288,  289 

.JUDICIAL  DUTIES 

to  know  all  public  Acts,  42,  500 

to  administer  and  not  to  make  laws,  19 

not  to  modify  language  of  statute,  254 

JUDICUL  NOTICE, 

theoretic  obligation  as  to,  16 

extent  of,  40,  43 

as  to  local  and  private  Acts,  42,  500 

effect  of  Brougham's  Act  on,  41 

limits  of,  49 

of  commencement  and  duration  of  Parliament,  60 

of  procedure  of,  41,  42 

United  States,  rules  as  to,  43-45 

JURISDICTION  OF  COURTS. 

not  altered  by  implication,  139-141 

statutes  giving,  to  Courts,  always  held  absolute,  281 

presumably  local,  424 

limits  of,  228 

inferior,  ousted  by  bond  fide  claim  of  right,  488 

JUS, 

meaning  of,  5,  fiote 

KNOWLEDGE.     See  Mens  Rba. 

LAGOS, 

Bankruptcy  Act,  1883,  extends  to  land  in,  449 
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L.ANDS  CLAUSES  ACTS 
diBcnssed,  245 

LANGUAGE  OF  STATUTES 

not  to  be  modified  by  judges,  105 
for  what  ptuposes  it  most  be  express,  131-141 
n^ative  in  enabling  Act,  inference  from,  27  ti 
affirmative,  inference  from,  276 
comparison  of,  in  different  Acts,  156 
presumptions  from  difference  in,  156 

LATER  ACT. 

how  far  an  aid  in  construing  earlier,  1.    See  Pakliamentart  Expo- 
sition. 

LATIN, 

early  Acts  in,  55 

LAW, 

rules  of,  distinct  from  rules  of  interpretation,  2,  3 

ignorance  of,  will  not  excuse,  5,  367 

not  altered  by  implication,  322 
misstatement  of  proposition  of,  in  a  statute,  effect  of,  465 
recital  of  proposition  of,  in  statute,  465 

LEARNING, 

Crown  bound  by  statutes  for  maintenance  of,  414 

LEASEHOLDS, 

in  England,  bound  by  all  English  statutes,  427 

LEGACY  DUTY, 

liability  to,  how  affected  by  domicile,  427 

LEGAL  TERMS 

in  statutes,  193 

LEGISLATIVE 

declaration,  161.    Stt  pABUAMEKTAar  £xpo9ITlo^.    Dsclakatobt. 

LEGISLATURE.    Se^  Pabliamekt. 

LIBERAL  CONSTRUCTION 

of  statutes,  rules  as  to,  13, 70,  476 

LIMITATION 

of  meaning,  198-209 

UMITATION  ACTS 

do  not  bind  Crown,  411 

LITERAL  MEANING.    Su  Pbimaby  Meanixo. 

LOCAL  ACTS, 

Judicial  notice  of,  500,  501 
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LOCAL  AND  PERSONAL  ACT 

defined,  65.     See  Private  Act. 

LOCAL  INTERPRETATION 

of  statutes  not  allowed,  51 

LOST  GRANT, 

presumption  as  to,  inapplicable  to  statutes,  51 

MALICIOUSLY.     See  Mens  Rea. 

^UN,  ISLE  OF, 

effect  of  British  statutes  in,  446 

MANDAMUS, 

remedy  for  disobeying  statute,  250 

MANDATORY  ACT 

defined,  73 

Irish  view  as  to,  74 

MARGINAL  NOTES, 

effect  of,  216 

not  part  of  statute,  216 

how  settled  in  House  of  Commons,  217 

MARRIAGE, 

common  law  as  to,  209 

meaning  of  word  in  English  Acts,  93 

Acts  relating  to,  held  absolute,  277 

when  retrospective,  372 

royal,  Acts  as  to,  423,  497 

MAURITIUS, 

Civil  Code  of,  how  construed,  6 

MAXIMS, 

ctctuB  nonfacU  ream  nisi  meru  sit  rM,  481-488 

boiUjudids  est  jus  dtcere,  nonjus  dare,  106 

communis  error  facU  jus,  inapplicable  to  statutes,  96,  164 

cowtemporanea  expositio  est  fortissima  in  lege,  164* 

ecclesia  eodesicB  decimas  solvere  non  debet,  322 

expressio  unius  est  exdusio  aUerius,  28,  127,  273 

generalia  spectalibus  non  derogant,  357 

ignorantia  juris  excusat  neminem,  5,  367 

lex  non  eogit  ad  impossibiUa,  284 

nemo  tenetur  ad  impossibiUa,  86 

nosdtur  a  sociis,  191 

optima  legum  interpres  consuetudo,  164 

quilibetjuri  renunciare  potest  pro  se  introducto,  285 

ratio  legis  est  anima  legis,  98,  119 

reddendo  singula  singulis,  218 
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MAXJM8 — continued, 

tibi  aliquid  coficeditur,  eoneeditur  etiam  id  sine  quo  res  ipsa  non  ease 

potest,  271 
ut  res  magis  valeat  quam  per  eat  ^  82,  121 

verba  ffeneralia  restringuntur  ad  habUitatem  rei  vel  persona:,  200 
verbis  plane  expressis  omnino  atandum  est,  77 
volenti  non  fit  injur  ia,  3 

MEANING 

of  instruments  in  writing,  how  ascertained,  5-9 
of  contract,  how  ascertained,  7-9 
of  statute,  if  plain,  rules  as  to,  76 
real  and  grammatical, 
if  obscure,  rules  as  to,  110-141 

what  sources  of  information  outside  statute 
may  throw  light  on,  142-171 
parliamentary  exposition  of,  discussed,  161 
effect  upon,  of  expositions  of  teztwriter,  162,  163 
usage,  164, 169 
title,  211-213 
marginal  notes,  216 
punctuation,  218 
preamble,  219-226 
headings,  226-229 
interpretation  clause,  231-236 
schedules,  236 
repugnant  clauses,  239-246 
non-user,  6,  385 

MEMORANDUM 

to  parliamentary  Bills,  145 

MEMi  HE  A 

defined,  483-485 

when  necessary  to  incur  liability  to  penalty,  481-488 

MERCANTILE  CONTRACTS, 
construction  of,  7 

MINISTERIAL  DUTIES 
considered,  254 

MISCHIEF  OF  THE  STATUTE, 

how  far  to  be  considered,  114, 117,  note 

MISDEMEANOUR, 

when  disobedience  to  statute  is,  248,  475 
statutory,  common  law  incidents  attach  to,  328 

MISPRINT 

in  an  Act,  467-470 
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MISTAKE, 

presumption  against,  462 
examples  of,  461 
correcting,  462,  467-470 
as  to  fact,  463-465 
law,  465-467 
in  printing,  467 
in  private  Act,  464 
in  schedule,  470 
in  American  Acts,  471 

MODIFICATION 

of  Act  short  of  repeal,  S54 

MONTH 

defined,  177 

MORTMAIN, 

law  as  to,  inapplicable  to  colonies,  453 

MORTMAIN  ACT 

does  not  extend  to  colonies,  449,  453 

NATURAL.     See  VKOijmY. 

NEGATIVE  LANGUAGE, 

in  enabling  Act,  effect  of,  276-280 

NEGLECT 

of  statutory  dntj,  liabilities  for,  247-252 
excuses  for,  257,  284 

NEW  SOUTH  WALES, 

Mortmain  Act  does  not  ran  in,  449 

NON-COMPLIANCE, 

when  excosed,  284,  285 

NON-USER, 

repeal  by,  not  possible  in  England,  385 

possible  in  Scotland,  386,  note 
effect  of,  385 

NORMAN  FRENCH 

used  in  early  Acts,  55 

NOTICE 

of  exercise  of  statutory  powers,  290 

of  introduction  into  Parliament,  of  private  Act,  effect  of,  520,  521 

judicial,  of  private  Act.    JSee  Judicial  Notice. 

NOTICE  OF  ACTION, 

construction  of  enactments  requiring,  120 
injunctions  obtained  without,  120 
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NOVA  SCOTIA, 

common  law  runs  in,  446 

If  OVA  ST  A  TUT  A 
defined,  64 

NUISANCE, 

how  £ar  legalised  bj  statate,  293-295 


OATH. 

meaning  of  term  in  modern  Acts,  178 

OBJECT.    >8!m  IxTENTXOH.   .Policy. 

OBLIGATORY  ENACTMENT 

defined,  73,  315 

when  enabling  Act  is,  315-319 

OBSCURITY. 

rales  to  be  applied  in  case  of,  110-125 
external  aids  to  constr action  in  case  of,  142-171 
what  may  be  implied  in  case  of,  127-141 
examples  of,  110,  note 

OBSOLETE, 

English  Acts  do  not  become,  338,  385 
Scottish  Acts  may  become,  385 

OFFENCES, 

statatory,  how  punishable,  248 

penalty  for,  when  camnlative,  141,  327,  492 

censurable  by  spiritoal  Coart  may  be  punished  by  temporal  Court, 

326,  note 
penalty  for,  when  alternative,  325,  492 
mens  rea,  when  necessary  to  constitute,  481-487 

OMISSION, 

deliberate,  a  guide  to  construction,  125 

of  insensible  words,  127 

accidental,  128,  468,  470 

of  details  in  enabling  Acts,  130 

in  taxing  Acts,  131 

of  words,  if  obvious,  may  throw  light  on  meaning  of  statute,  12 

supplied  by  implication,  127-131 

Act  passed  to  remedy,  relates  back,  380 

if  in  schedule,  may  be  corrected,  470 

in  Act  of  Congress  in  America,  may  not  be  corrected,  470 

OPERATION.    See  Commekcsmevt. 

ORDER  IN  COUNCIL.    See  Stamdiho  Rulxs. 

23 
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ORDINANCE 

defined,  62 

colonial,  62,  note 

of  commonwealth,  45,  note^  62,  note 

ORIGINAL  ACTS, 

what  are,  51,  461 
reference  to  text  of,  462 

ORDINARY.     Su  Pkimary. 

OVERSIGHT.    See  Casus  Osnasus.    Mistake. 

PARISH 

defined,  178 

PARLIAMENT 

formerly  consulted  by  Courts  on  doubtful  questions,  17 
usage  of,  not  considered  by  Courts,  41 
beginning  and  end  of  session  judicially  noticed,  60 
journals  not  referred  to  by  judges,  41 
debates  not  referred  to  by  judges,  143 
presumed  to  know  law,  113 

to  select  clearest  mode  of  expression,  107 

not  to  make  mistakes,  462 

to  remember  its  own  distinctions,  195 
language  of,  modified  to  avoid  absurdity,  93,  104 
intention  of,  if  clear,  not  to  be  defeated,  81-109 
language  of,  not  to  be  moulded  to  judicial  prejudices,  105 
incorrect  statement  by,  of  existing  law,  not  binding,  465 
introduction  into,  of  private  Act,  effect  of  notice  of,  500 

rules  as  to,  500 

PARLIAMENTARY  BARGAIN, 

private  Acts  regarded  as,  512,  514 

PARLIAMENTARY  EXPOSITION, 
meaning  of,  161 

PARLIAMENT  ROLL, 

vellum  prints,  51,  461 
punctuation,  no,  218 

PARTICULAR  WORDS 

used  in  statutes,  following  general  words,  how  construed,  196-207 

PARTS  OF  STATUTES, 

what  they  are,  211 

effect  of,  upon  one  another,  discussed,  211-244 

PATENT, 

Crown  not  bound  by  grant  of,  412 
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PEERS, 

Acts  as  to  privilege  of,  137 

PKNAL  ACT, 

antiquity  of  term,  473,  474 

definition  of,  475 

how  far  affected  by  mles  in  HeydoiCs  ease,  114,  476 

omission  in,  476-480 

coDstmction  of,  476 

rule  as  to  strict  constrnction  of,  476 

modem  role  as  to,  477 

operation  of,  481-497 

presumably  local,  424,  497 

effect  of,  discussed,  481-49 

on  corporations,  493 

application  of  rule  as  to  mens  rea  to,  481*487 

penalties  under, 

cumulative,  492 

alternative,  492 
who  may  sue  for  joint  liability  to,  491 

several  liability  to,  491 
effect  of  claim  of  right  in  proceedings  under,  488 

upon  contracts,  494-497 

PENALTY 

for  n^lecting  statutory  duty,  248-256 
need  of  clear  words  to  impose,  492 
who  may  sue  for,  489.    See  Psval  Act., 

PERMISSIVE  ACT 
defined,  73 

when  enabling  Act  is,  315-317 
when  held  obligatory,  315 
as  to  public  works,  319 

PERPETUAL  ACT, 

every  Act  presumedly  is,  74,  385 

PERSON, 

meaning  of,  176 
includes  corporation,  176 

PERSONAL  ACT.     Su  Local  and  Personal.    Private. 

PERSONAL  PROPERTY 

of  foreigners,  within  realm,  effect  of  British  statutes  upon,  428, 429 

PETITION  OF  RIGHT, 

Crown  not  bound  by  statute  as  to  pleading  in,  410 

PLAIN  MEANING 

of  statutes,  76-109 

to  be  preferred,  101 
except  when  absurd,  101 
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PLANS 

ejdubiled  by  promoters  of  priTtte  Bill,  how  far  binding,  515 

PLKADESG  STATCTES, 

old  mlesas  to,55 
present  roles  as  to  private  Acts»  56 
titles  67 

in  civil  proceediiigs,  56 

56 


POUCY  OP  AX  ACT, 

diflliciilty  of  asoertaining,  94 

oontiact  Toid  if  contrazy  to,  263.    See  Public  Pouct. 

Pl>LniCAL  CONSEQUENCES 

to  be  disregarded  in  constmctiony  78,  79 

POUTICAL  CfilME, 
mwining  of,  175 

PIX^R  LAW  UNION 
defined,  73 

POOR  LAWS. 

down  bound  br,  414 

POPULAR  SENSE.    See  PanukBT  Mkasoio. 

POWERS^  STATUTORY, 
exercise  of,  39iV.299 
to  execute  pablic  works,  290 
bj  whom  exercisable,  290 
ovwriding  private  rights,  293 
for  what  objects  granted,  295 
by  whom  to  be  exercised,  290 
when  to  be  exercised,  299 
limitation  on  exerdse,  290 
when  assignable,  299 
diect  of  exceeding,  292 
to  make  bylaws  and  niles»  300-314 
dilte  from  common  law  powers,  313 
granted  to  the  Crown,  314 

POYNING'S  LAW. 
effect  of,  445 

PREAMBLE, 

mle  of  Interpretation  Act  as  to  excising^  226 

does  not  control  enacting  part,  222 

may  limit  geneiality,  223 

object  of,  219 

repeal  of,  226,  342 

may  explain  ambigiiity,  223 
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TREA^iBLE—ccntintied. 

effect  of,  219-226 

in  private  Acts,  219,  464 

integral  part  of  Act,  220 

misstatement  of  &ct  in,  463 

how  far  statement  of  fact  in,  is  conclusive,  47,  463 

misstatement  of  law  in,  465 

PREROGATIVE.     £ke  Crown. 

PBESBNT  TENSE, 

use  in  modem  Acts,  33  note 

PRESUMPTION, 

role  of  interpretation  is  only,  10 

as  to  meaning  not  to  be  pressed  too  far,  10 

as  to  Acts  being  perpetual,  387 

as  to  use  of  clearest  language,  107 

that  Parliament  knows  the  law,  113 

as  to  effect  of  British  statutes  without  realm,  425,  438 

PREVIOUS  LAW 

may  be  considered  in  interpretation,  113 
Parliament  presumed  to  know,  113,  195 

PRIMARY  MEANING 
in  deeds,  7 
defined,  77 

may  differ  from  Parliamentary  meaning,  98 
when  to  be  departed  from,  99, 100 

PRIOR  ENACTMENTS.     See  Earlier  Acts. 

PRIVATE  ACTS, 

origin  of,  498,  499 

distinction  of,  from  public,  14,  65,  499-506 
proof  of,  42 
certifying,  43 
mistake  in,  464 
recitals  in,  464,  519 
on  what  grounds  Acts  held,  502-506 
when  called  *'  local  and  personal,"  506 
may  be  in  part  public,  507 
general  rule  for  construing,  509 

construed  by  reference  to  public  Acts  in  pari  materid,  523 
parliamentary  rules  as  to,  499,  500 
definition  of,  65,  499 
judicial  definition  of,  65,  500-502 

notice  of,  501 
pleading  of,  502 
proof  of,  501 
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PRIVATE  ACTS— co»<intted. 

as  to  railways  and  canals,  513,  516,  517 

for  assurance,  construed  like  conveyances,  509 

construed  in  favour  of  private  rights,  510 

considered  as  *'  contract  with  the  public,^'  512 

when  construed  like  contract,  514 

effect  of  enclosure  Acts,  509 

general  scheme  of,  not  controlled  hy  particular  clauses,  517 

effect  of,  upon  agpreement  between  parties  to,  510 

local  customs,  509 
proviso  in,  how  to  be  construed,  509 
do  not  bind  strangers,  519 
binds  all  parties  named  in  it,  520,  521 
repeal  by,  of  public  Act,  523 

of,  by  public  Act,  522 

by,  of  private  Act,  525 
if  obtained  by  fraud,  effect  of,  525 
effect  of  fraudulent  agreement  for  obtaining,  526 
creation  of  new  jurisdiction  by,  528,  529 
repeal  by  general  Act,  357-360,  522 

PRIVATE  RIGHTS, 

effect  on,  of  public  Acts,  134,  293 
of  private  Acts,  509-512 
infraction  of,  293 
vested,  135,  374, 394 

PROBATE  DUTY, 

liability  to,  how  affected  by  domicile,  429 

PROCEDURE 

of  Courts,  permissive  language  in  statutes  as  to,  held  obligatory,  281 
statutes  held  retrospective  which  regulate,  376 
no  vested  right  in,  376 

PROCLAMATION  OF  STATUTES 

in  England,  35 
in  Scotland,  35 
in  Ireland,  36 

PROCLAMATIONS, 
how  proved,  37 

PROHIBITION 

issued  by  temporal  Courts  if  statute  wrongly  interpreted,  16,  17 

PROHIBITORY  ACT 

may  not  be  evaded,  91 

PROMULGATION, 

of  English  Acts,  35 
of  Scotch  Acts,  35 
of  Irish  Acts,  36 
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PROMULGATION— (»»<tMued. 
of  British  Acts,  36 

of  Acts  relating  to  Channel  Islands,  36 

colonies,  37 

PROMULGATION  LIST,  39,  40 

PROOF, 

onus  of,  as  to  exercise  of  statutory  powers,  290 

PROPERTY 

of  British  subject,  without  realm,  real,  not  bound  by  British  statutes, 

425 
personal,  bound  by  British  statutes, 
426 
of  foreigner,  when  bound  by  British  statutes,  426,  429,  438 
private,  if  interfered  with  by  private  Act,  how  Act  should  be  con- 
strued, 510 
presumed  right  to  be  heard  before  confiscation  of,  136 

PROVISO 

in  a  statute,  rule  for  construction  of,  if  repugnant,  239 

former  rule  as  to  pleading,  241 
*'  except  as  to  acts  done  under  repealed  Act,"  effect  of,  396 
that  nothing  in  Act  shall  extend  to  Scotland  or  Ireland,  effect  of, 

444 
in  private  Act,  how  to  be  construed,  509 

PUBLIC  ACTS, 

wherein  they  differ  from  private,  14,  499-500 
repeal  of,  by  private  Acts,  525 

PUBLIC  INTEREST, 

Acts  construed  retrospectively  in,  381 

PUBLIC  POLICY, 

construction  by,  196-198 

objections  to,  197 

words  in  statute  not  to  be  construed  accordiug  to,  83 

PUBLIC  WORKS, 

Acts  authorising,  discussed,  290-292 

permissive  language  in  statutes  permitting,  not  obligatory,  158,  159 

private  Act  considered  as  contract  with  the,  512 

PUNCTUATION, 

effect  of,  in  statutes,  218 
by  whom  inserted,  218 

PURVIEW,    ike  Intention.    Policy  of  an  Act. 


QUEBEC, 

English  criminal  law  runs  in,  453 
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QUEEN'S  PRINTER, 

private  Acts  printed  by,  42 

Acts  property  of,  53 

Controller  of  Stationery  Office  now,  53 

effect  of  Docamentary  Evidence  Act,  53 


RATES, 

express  language  necessary  to  impose,  133 
Crown  not  bound  by  Acts  as  to,  408 

REALM, 

property  of  British  subject  without,  effect  of  British  statutes  on, 

423-425 
foreigners,  within,  liabilities  of,  429 

rights  of,  431 
without,  not  subject  to  British  statutes,  43(M33 

may  take  advantage  of  British  statutes,  435 
effect  of  British  statutes  which  purport  to  bind,  436 
property  of,  not  affected  by  British  statutes,  438 
limits  of,  429,  430 

REAL  MEANING.     Su  Pbiicjlbt.    Sbcondabt. 

REAL  PROPERTY 

abroad,  not  bound  by  British  statutes,  426 

of  foreigner  within  realm,  free  from  succession  duty,  426 

leasehold,  bound  by  all  British  statutes,  426 

REASONABLENESS 

to  prevail  in  construction  necessary  in  bylaws,  309 

RECITALS, 

how  far  binding,  45,  47.    See-  Pbbamble. 

RECORD 

statutes.  Acts  of,  50 

not  of,  50 

RECORD  COMMISSION, 

edition  of  statutes  by,  51 

BEDDENDO  SINGULA  SINGULIS, 
meaning  of  term,  218 

REFERENCE,  LEGISLATION  BY, 

its  disadvantages,  judicial,  29,  30 

administrative,  31 
unsuitable  to  English  statutes,  81 
in  Clauses  Consolidation  Acts,  32,  245 
in  Acts  relating  to  minor  offences,  32 
inconsistencies  in,  244 
in  incorporatiug  Acts,  246 
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BEUGION, 

Crown  bound  by  statnte  for  maintaining,  414 

REMEDIAL  ACT 
defined,  70 

liberally  construed,  70 
supplying  omission  in,  130 

BBMEDT, 

statutory,  when  alternative,  325,  492 

cumulative,  350 

exclusive,  349 
REPEAL 

discussed,  331-348 

implied  savings  on,  130,  242,  336 

total,  392 

qualified,  335 

partial,  354,  393 

tacit,  385,  note 

extent  of,  333 

virtual,  338 

express,  332 

in  general  terms,  338 

of  preambles,  340 

rules  of  Interpretation  Act,  1889  :  334 

Statute  Law  Revision  Acts,  336-341 

does  not  revive  defunct  law,  385 

by  affirmative  Act,  346-348 

by  implication,  345 

of  general,  by  special  enactment,  353 

curtailing  operation,  not,  354 

bare  recital  in  preamble,  not,  356 

by  form  in  schedule  of  subsequent  Act,  356 

if  contrary  to  evident  intention  of  Legislature,  356 

of  special  enactment  by  general  enactment,  357-360 

presumption  against,  when  it  takes  effect,  349 

by  non-user,  none  in  England,  385 

in  Scotland,  385,  noU 

effect  of  statutes  after,  392-400 

of  entire  Act,  392 

of  single  clause  of  Act,  393 

effect  of,  upon  rights  acquired,  394-896 

ex  abundanti  cauteld^  395 

effect  of  13  &  14  Vict.  c.  21,  s.  5 :  399 

by  temporary  Act,  400 

revival  of  prior  Acts  by,  399 

of  incorporating  Act,  397 

by  private  Act,  of  pablic  Act,  523 

by  public  Act,  of  private  Act,  367-360,  522 

by  private  Act,  of  private  Act,  525 
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REPORTS 

of  commissioners,  how  tai  admissible  guides  in  construction,  1434144 

REPUGNANCY 

in  statutes,  239-246,  351-358 
proviso,  240 
saving  clause,  241 
between  general  and  special  enactments,  243,  360, 522 
incorporated  and  incorporating  Act,  244 
bylaw  and  Act,  307,  808 

RESTRAINING  ACT, 
meaning  of,  71 

RETROSPECTIVITY 

defined,  369 
not  presumed,  370, 374 
cases  of,  370 
virtual,  382 
implied,  374 

express  provision  for,  374 
of  procedure  Acts,  376 
of  declaratory  Acts,  886 
French  rule  as  to,  870 
of  Acts  affecting  contracts,  382,  383 

wills,  372,  384 
as  to  settlement,  371 

licensing,  373 

marriage,  373 

rates,  378 

charitable  uses,  372 

REVENUE 

cases,  right  of  Crown  to  try  in  Exchequer,  184 

REVISED  STATUTES, 
history  of,  32,  40 

REVISION  ACTS, 

saving  clauses  in,  339 
repeal  of  preambles  by,  340 

REVIVAL, 

by  implication,  242 

of  repealed  Act,  must  now  be  by  express  enactment,  220 

RIGHT 

to  try  revenue  cases  in  Exchequer,  184 
petition  of.     See  Pbtitxon  of  Right. 
claim  of.     JSee  Claim  of  Riobt. 
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KIGHT  OF  CROWN,    See  Crown.    Prerogative. 

RIGHTS 

not  given  by  implication,  134 

not  taken  away  by  implication,  134,  135 

reserved  ex  majori  cauteUtj  137 

of  Crown.    JSee  Cuown. 

vested,  effect  of  Acts  on,  135^  374 

acquired  nnder  a  statute,  not  lost  by  its  repeal,  394,  395 

not  augmented  by  repeal  of  statnte,  394 
private,  may  be  interfered  with  by  private  Act,  509-512 
presumption  against  confiscation  of,  137 

ROYAL  ASSENT, 

date  of,  part  of  statute,  365 

RULES  OF  CONSTRUCTION 

recognised  as  legal,  4,  note 

differ  from  rules  of  law,  2 

how  ascertained,  4,  7, 10 

in  United  States,  11 

strict  and  liberal  construction,  13,  70,  476 

general,  if  meaning  plain,  76-109 

if  meaning  not  plain,  110-126 
laid  down  in  HeydorCe  caee,  112 
ex  vUceribtu  actHs,  114-118 

not  to  be  departed  from  to  satisfy  abstract  justice,  117 
one  of  the,  called  "the  golden,"  100 
construction  by  the  equity  of  a  statute,  118 
words  used  in  statutes,  how  to  be  construed,  172-198 

limitation  of  meaning  of,  198-209 
how  far  one  clause  of  statute  is  affected  by  rest  of  statute,  210-244 
for  construction  of  penal  statute.     See  Penal  Act. 
particular.    See  Maxims. 

RULES  OF  COURT, 

statutory  power  to  make,  300-314 

construction  of  Acts  by,  171 

rules  for  construing,  101,  171 

when  ultra  vires,  171 

must  conform  to  statute,  302 

when  to  be  made,  302,  366 

revoking,  303 

statutes  repealed  by,  305 

forms  annexed  to,  305 

made  by  judges,  304 

RULES  OF  LAW 

inflexible,  2 

do  not  control  construction  of  statutes,  3 
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SAVING  CLAUSE, 

how  constmed,  240 
does  not  create  rights,  240,  241 
when  implied,  242 
Interpretation  Act,  as  to,  242,  334 
in  Statute  Law  Revision  Acts,  339 
pleading,  241 

SCHEDULE, 

effect  of,  236 

forms  in,  237 

of  subsequent  statute,  will  not  repeal  prior  enactment,  356 

of  statute,  mistake  in,  may  be  corrected,  470 

SCHEME, 

general,  of  private  Act,  distinct  from  bargains  with  particular  per- 
sons, 517 

SCOTLAND, 

construction  of  Acts  extending  to,  441-443 
what  Acts  extend  to,  441 

SCOTTISH  ACTS, 

how  construed,  5,  6 

tacitly  repealed  by  desuetude,  6,  385 

proof  of,  in  England,  36 

SEAL, 

Acts  requiring  contracts  to  be  under,  113.    See  Coxtbact. 

SECONDARY  MEANING,     . 

when  preferred  to  primary,  7 
put  upon  statute,  98 

SECTIONS 

defined,  238 

division  into,  237 

effect  of  one  upon  another,  237-244 

construction  of  repugnant,  240,  241 

SEDGWICK, 

treatise  on  Statutory  Law  by,  11 

SESSIONAL  PUBLICATION, 
discussed,  39,  4o 

SESSIONS  OF  PARLIAMENT, 

describing,  or  pleading,  or  citation,  59,  60 
commencement  judicially  noticed,  60 

SEX.    See  Gerdbr. 
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SPECIAL  ACT.    See  Local  akd  Pebsohal  Act.     Psitatb  Act. 

meaning  discussed,  65,  66 
incorporating  general  Act,  32 
effect  on  general  Act,  245 

SPENT  ENACTMENTS 
defined,  338 

SPIRITUAL  COURTS 

subject  to  control  of  temporal  Courts  in  interpreting  statutes,  17-19 
See  Ecclesiastical  Courts. 

STAMP  DUTY 

express  language  necessary  to  impose,  133 

STATUTE 

defined,  62 

STATUTE,  EQUITY  OF  THE, 
discussed,  12,  fiote^  118,  119 

STATUTE  LAW  REVISION, 

committee  for,  336 
methods  of,  337 
Acts  included  in,  337,  338 
applied  to  England  only,  337 
saTing  clauses,  339 
repeal  of  preambles,  340 

STATUTE  OF  DISTRIBUTIONS, 
construing  terms  in,  192 

STATUTE  OF  ITIAUDS, 

equitable  construction  of,  87 

STATUTES 

at  large,  defined,  63 

classified,  62-75 

British,  construed  by  special  rules,  5 

Scotch  or  colonial,  how  construed,  6,  7 

cases  on,  classified,  12 

construction  of,  difficulties  as  to,  10 

interpretation  of,  province  of  temporal  Courts,  14-16 

right  of,  claimed  by  James  I.,  16 
by  law  Courts,  when,  and  how  right  obtained,  16 
wrong,  by  Courts  of  inferior  jurisdiction,  15,  17 
by  ecclesiastical  Courts,  17-19 

drafting  of,  20-32 

meaning  of,  if  plain,  must  be  adhered  to,  73-93 
unless  absurd,  101 

never  held  void,  80,  447 

not  extended  to  castia  omisstu,  82 
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STAT  UTES'-^nttnued. 

language  of,  understood  as  used  in  this  conntrj,  93 

at  the  time  statute  was  passed,  93 
to  be  construed  so  as  to  liave  some  effect  rather  ihan 

none,  110 
not  to  be  modified  by  Judge,  105 
meaning  of,  if  obscure,  rules  as  to,  110-126 
criminal,  how  construed,  114 

what  omissions  in,  may  be  supplied  by  implication,  127-130 
for  what  purposes  express  language  necessary  in,  131-141 
what  sources  of  information  outside  may  be  used  for  construction, 

142-171 
in  pari  materidj  discussed,  147-155 
earlier,  may  throw  light  on  meaning  of  later,  155-160 

hug^uigo  used  in,  variance  in,  158 
later,  when  an  aid  to  construe  earlier,  161 
if  carelessly  drawn,  how  to  be  construed,  159 
subsequent,  may  act  as  "  parliamentary  exposition  of  prior  statute," 

160 
incorrect  construction  of,  when  to  be  adhered  to,  165-171 
words  in,  interpreting,  172-209 

limitation  of  meaning  of,  198,  209 
elliptical  expressions  in,  182 
division  into  parts,  effect  of,  210-244 
title  of,  211-216 
marginal  notes  to,  216-217 
punctuation  of,  218 
preamble  of,  219-226 
effect  of  repealing,  227 
headings  to,  226-231 
interpretation  clauses  in,  231-236 
schedules  to,  236-237 
enacting  clauses  in,  237-247 

repugnant,  239-246 
creating  duties,  247-268 
directory  or  absolute, 

as  to  marriage,  372 
licensing,  373 
charitable  uses,  372 
rates,  373 
taxes,  132,  407,  443 
export  fadOt  370 
declaratory,  69 

when  retrospective,  380 
explanatory,  161,  342 
temporary,  387-392 
expired,  389 
disused,  338 
forgotten,  386 
spent,  338 
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STATUTES— oonfinued. 

obsolete,  338,  385 

superseded,  338 

incorporated,  341 

consolidating,  341 

codifying,  342 

penal,  472-497 

perpetual,  385 

private,  498,  52 

revision  of,  336-341 

retrospective.    See,  RBTROSPEOrivrrT. 

not  in  force,  337,  386 

expiration  of,  389 

commencement  of,  387 

old  rule,  366 

present  rule,  365 

continuance  of,  391 

revivor  of,  391 

duration  of,  385-392 

repeal  of.    See  Repeal. 

effect  of,  after  repeal,  392-400 

territorial  effect  of,  422-460 

misprint  in.    See  Mistake. 

sessional  publication  of,  39 

promulgation  of,  34-37 

editions  of,  50-54 

text  of,  50-54 

authentication  of,  40-49 

citation  of,  56-59 

pleading  of,  55,  56 

judicial  notice  of,  49 

proof  of  public,  36,  40 

proof  of  private,  41,  65 

rules  made  under  authority  of.    Set  Rules  op  Court. 

STATUTORY  CORPORATION, 

powers  of,  292.    See  Private  Act. 

STATUTORY  RULES.    See  Rules  op  Court. 

STRANGERS 

not  bound  by  private  Act,  518 

STRICT  CONSTRUCTION, 

rules  as  to,  vague  and  doubtful,  13,  476.    See  Penal  Act. 

SUB-HEADINGS,  229 

SUBORDINATE  LEGISLATION, 
authentication,  37 
annual  publication  of ,  37.     .{fee  Bylaws.    Rules  op  Court. 

SUBSEQUENT  ACTS, 

construction  of  prior  by,  101 


656  Index. 

SUCCESSION  DUTY 

depends  on  testator's  domicile,  428 

SUPERSEDED  ENACTMENTS 
defined,  338 

SUPREME  COURT, 

construing  rules  of,  300-314 

SURPLUSAGE 

often  found  in  statutes,  121 
how  dealt  with,  121-123 
rejection  of,  124,  160 

SUSPENSORY  CLAUSES 

in  Imperial  Acts,  448,  528 

TACIT  REPEAL 

of  Scotch  Acts,  385 

TAX, 

express  language  necessary  to  impose,  132 
effect  on  Crown  of  Acts  as  to,  407 
construction  of  Acts  as  to,  443,  523 

TAXATION, 

direct,  what  is,  174 
indirect,  94 

TAXING  ACTS.    See  Tax. 

TECHNICAL  WORDS, 

avoiding  in  statutes,  183 
construing,  184 

TEMPORAL  COURTS 

sole  interpreters  of  statutes,  14-16 

TEMPORARY  ACT, 
what  is,  74 

continuance  of,  62,  387,  390 
peculiarities  of,  387 
expiration  of,  389 
revivor,  391 
repeal,  400 

TERMS  OF  ART, 

interpreting,  174 

TERRITORIAL  EFFECT 
of  statutes,  422-460 

TEXT 

of  the  Statute-Book,  50-53 
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TEXT-BOOKS, 

npon  subject  of  this  treatise^  10 
English,  10 
American,  11 

TEXT-WBITERS, 

statement  of  law  by,  2 
exposition  of  statutes  by,  162, 163 

TIME 

rule  for  computing,  177.    Aiid  see  Coktbmpoeanba  Exposrrio. 

TITLE  OF  STATUTE 

oonsidered,  211-213 

first  introduction,  212,  noU 

settling  in  House  of  Lords,  212 

settling  in  House  of  Commons,  214 

short,  213 

citation  by,  58 

full,  213 

may  assist  construction,  213 

TOLL, 

express  language  necessary  to  impose,  133 
Crown  not  bound  by  statutes  imposing,  407 


ULTRA  VIRES, 

contract  void  if,  166,  292 
bylaws  void  if,  302 

UNCONSTITUTIONAL, 

term  inapplicable  to  British  Acts,  81 
colonial  Acts  may  be,  81,  fiote 
United  States  Acts  may  be,  81,  note 

UNION,  ACT  OF, 

effect  as  to  extent  of  statutes,  445 

UNITED  STATES, 

Acts  of,  may  be  unconstitutional,  81,  note 

UNREASONABLENESS, 

ground  for  avoiding  alternative  construction,  100-104 

not  for  invalidating  statute,  80,  HI 

ground  for  invalidating  municipal  bylaw,  81,  809 

USAGE, 

construction  of  obscure  Acts  by,  164,  169 
established,  when  followed,  165 

not  followed,  166 
practice  of  conveyancers,  97.    See  Comtemforakea  Kxpobitio. 

2t 
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VALIDITY 

of  Btatntes  not  to  be  qaestioned  by  judges,  81 

VELLUM  PRINTS.    JSee  Oeioixal  Agto. 

VENUE, 

right  to  change,  140 

VESTED  RIGHTS, 

express  words  needed  to  divest,  135 

acts  not  presamed  retrospective  as  to,  374 

none  in  procedare,  376 

not  affected  by  repeals,  394,  395 

VETERA  STATUTA 
defined,  64 

VIS  MAJOR.    See  Act  of  God. 

VOID, 

statutes  once  held,  81 
not  now  held,  80,  111 
contract,  in  contravention  of  statute,  268-269 

if  vkra  vires,  292 
acts  under  enabling  statutes,  when,  262.    See  Coht&act. 


WAIVER 

of  rights  given  by  statute,  285,  286 

WALES, 

effect  of  British  statutes  in,  442 

WILLS, 

construction  of,  9,  10 

Lord  Blackburn*s  view,  9,  note 

cases  on,  criticised,  10 

Crown  bound  by  statutes  which  tend  to  perform,  418 

effect  upon,  of  statute,  apparently  retrospective,  372,  384 

WORDS 

of  enactment,  173 
in  contracts,  7,  8 
precise  form  of,  not  essential,  20 
natural  sense  of,  to  be  adopted,  78 
English  meaning,  93 
construed  as  at  passing  of  Act,  93 
not  to  be  made  insensible,  121 
inserted  ex  ahundanti  cauteld,  122 
obvious  omission  of,  125.    See  Omission. 
rules  for  interpreting,  172,  209 
subject  and  occasion  of  use  of,  187 
context  as  guide  to  meaning  of,  173 
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definitioiifi  of,  187 

conferring  the  franchise,  191 

judicial  interpretation  of,  192 

designedly  distinguished,  195 

limitation  of  meaning,  198-209 

used  in  different  senses  in  same  statute,  186 

construing,  by  public  policy,  197 

used  in  statutory  rules,  construction  of,  171 

legal  meaning,  184 

scientific  meaning,  181 

technical  meaning,  180,  183,  184 

popular  meaning,  180 

terms  of  art,  180 

reasonable  construction  o^  182 

effect  of  ^usdem  generis  rule,  199 

general,  following  particular,  199-201 
not  following  particular,  201 

apply  only  to  English  and  not  to  foreign  things,  205 
construed  so  as  not  to  alter  the  common  law,  207 

when  to  be  construed  reddendo  singida  singtdUj  218 

particular,  interpretation  of.    JSee  Appendix  A. 

express,  when  necessary,  131-139 

AVORKS, 

public,  enactments  authorizing,  290-300 

WRITING 

expressions  referring  to,  177,  178 

WBITTEN  INSTRUMENTS, 

general  rules  for  construing,  7,  8,  115,  note 

rules  for  drawing,  155 
effect  of,  not  cut  down  by  implication,  143 

WRONG, 

Crown  bound  by  statutes  for  suppression  of,  414-418 
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